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, METROPOLITAN LIFE INS. CO.* 
The application stipulated that the answers were true, and were the basis 
} of the contract, and if false the policy should be void; that only the 
officers had authority to determine whether the policy should issue, 
and no statements of the soliciting agent should be binding unless 
presented in writing to the officers. The applicant falsely stated that 
he has never had paralysis, while the agent had knowledge to the 
contrary. 
Heid, That knowledge by the company would be a waiver of the misstate- 
ment, but such knowledge of the soliciting agent, when not com- 
f municated to the company, was not knowledge of the latter. The 
agent had no authority to waive the misrepresentation. 
Held, That the issue of a policy under such conditions was not a waiver 
iA of the misrepresentation. 
In Bank. Appeal from Superior Court, Los Angeles County. 
Action by Annie P. Iverson against the Metropolitan Life In- 
surance Company. From a judgment for defendant, plaintiff 
appeals. 
7 
F PorTER, SUTTON & CRUICKSHANK, for Appellant. 
| Sewarp A. Simons, for Respondent. 
7 % Decision rendered, Aug. 20, 1907. 
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LORIGAN, J. 

This action was brought by plaintiff as beneficiary to recover 
upon two policies of life insurance issued by defendant in favor 
of James E. Iverson, her husband. The case was tried by the 
court, and from a judgment in favor of defendant, plaintiff ap- 
peals; the appeal being presented on the judgment roll. 
- The applications for both policies of insurance, which were 
made and signed by the assured, contained the following +— 


(2) I have never had any of the following complaints or 
diseases: Apoplexy, asthma, bronchitis, * * * hemor- 
rhage, insanity, * * * paralysis, pneumonia, rheumatism. 
* * * (12) 1 agree that this application has been made, pre- 
pared and written by myself, or my own proper agent, and 

‘that inasmuch as only the officers at the home office of the 
company in the city of New York have authority to determine 
whether or not a policy shall issue upon any application, and 
as they act on the written statements, answers, warranties 
and agreements herein made, no statements, promises or in- 
formation made or given by or to the person soliciting or 
taking this application for a policy, or by or to any person, 
shall be binding on the company or in any manner affect its 
rights, unless such statements, promises or information be 
reduced to writing and presented to the officers of the com- 

_ pany at the home office. And I further declare, warrant and 
agree that the representations and answers made above are 
strictly correct and wholly true, that they shall form the basis 
and become part of the contract of insurance, if one be issued, 
and that any untrue answer will render the policy null and 
void, and that said contract shall not be binding upon the 
company unless upon its date and delivery the insured be alive 
and in sound health. 


The policies issued were based on these applications and con- 
tain the following provision :— 


This policy is void if any of the statements or warranties in 
the application for this policy be not true. 

The court found that at the date of the policies Iverson was 
alive and in sound health, and that he and plaintiff had complied 
with all the terms and conditions of the policy to be performed 
by them, except as further stated in the findings, and in that 
regard the court made the following finding: ‘(3) The defend- 
ant issued the said policies of insurance, induced by the war- 
ranties and agreements made in the application, a copy of which 
is attached to the said policies. * * * (7) The statement 
made by said James E. Iverson in his application that he had 
‘never had any of the following complaints or diseases, to wit: 
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Apoplexy, asthma, bronchitis, * * * hemorrhage, insan- 
ity, * * * paralysis, pneumonia, rheumatism * * *’—was 
untrue, in this: that he had had a partial paralysis in August, 
1900, and was seriously ill at that time from said stroke of par- 
tial paralysis, and was attended by Dr. C. A. Briggs.” The 
court further found: “(8) That Harvey L. Clark was the agent 
who solicited the said James E. Iverson to take an insurance 
policy with the defendant company, and that he was an agent 
for the purpose of soliciting insurance only; that he had known 
James E. Iverson for more than two years, and at the time he 
solicited said insurance, and at the time of making said applica- 
tion, he knew that James E. Iverson had had said stroke of par- 
tial paralysis, and communicated said iact to his immediate 
superior, who was a soliciting agent of the defendant in charge 
of the other soliciting agents in Pasadena, but who was under 
the general agent in Los Angeles, to whom he reported; but 
the fact that said James E. Iverson had had a partial stroke of 
paralysis as aforesaid was not communicated to said general 
agent at Los Angeles, or to any other agent or officers of the 
defendant company.” As a conclusion of law the court held 
“that the said policies of insurance were null and void by reason 
of the statement of said James E. Iverson in his application that 
he had had no paralysis”. 

There can be no question but that the written answers in the 
application for insurance, made by the insured in response to 
the questions asked him relative to whether he had ever had 
any of the diseases specifically mentioned in the questions, were 
material to the risk assumed by the respondent; that the con- 
tract of insurance was based on them, and on the agreement of 
the insured that if any answer was untrue the policy to be issued 
thereon should be void. As the insured stated in response to 
an inquiry on the subject in his application that he had not had 
paralysis, and this statement was untrue, the conclusion of the 
court that the policy was void was proper, unless the contention 
made by appellant is to be sustained. That contention involves 
the legal effect to be given to the finding of the trial court that 
Clark, the soliciting agent of the defendant, who solicited the 
insured to apply ior the policy, knew, when the insured made 
his application to the company in which he stated that he had not 
had paralysis, that that applicant had in fact suffered a stroke 
of paralysis. The position of appellant relative to this finding 
is that this knowledge of the soliciting agent, Clark, was knowl- 
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edge of the company, and that the company, having issued the 
policy with knowledge that the statement of the insured in his 
application that he had not had paralysis was untrue, must be 
deemed to have waived the warranty with respect to it, and 
cannot be heard to insist upon the falsity of the statement to 
avoid the policy. Undoubtedly, if the company did have such 
knowledge, the issuance of the policy after possession of it 
would amount to a waiver. Warranties in an application of 
insurance are for the benefit of the insurer, in order that it may 
determine whether it will accept the risk, and if, with knowledge 
that any representations or statements made therein are untrue, 
it consummates the contract of insurance, it is deemed to have 
thereby waived the right to subsequently assert their falsity to 
avoid liability. But the question always is, did the company 
have knowledge? and that is the question here. It is not pre- 
tended that any knowledge possessed by Clark was in fact com- 
municated to any general agent of the defendant, or that it was 
communicated to the officers of the company at the home office 
in New York. The claim is, however, that the relation of Clark 
to the defendant as soliciting agent was such that, whether the 
knowledge was imparted to these agents or officers or not, this 
knowledge was in contemplation of law the knowledge of the 
company, because Clark had it, and binds it as effectively as if it 
was communicated. But this effect on the defendant of knowl- 
edge possessed by Clark would not follow from the fact simply 
that Clark was the soliciting agent. It could only follow if, as 
such soliciting agent of the company, he had either actual or 
ostensible authority from it to waive the truthfulness of state- 
ments, or the warranties accompanying them in the application 
for the policy. If he had neither actual nor ostensible authority 
to do so, mere knowledge on his part, uncommunicated to the 
officers of the company having conceded power to waive condi- 
tions or warranties, would not be binding on the company, be- 
cause knowledge of the agent is only knowledge to the principal 
in matters which are within the scope of the agent’s authority to 
act: Westerfield vs. N. Y. Life Ins. Co., 129 Cal., 68, 79. And 
that Clark, as soliciting agent, had neither actual nor ostensible 
authority to act so as to waive the truthfulness of any statement 
in the application for the policy, or to relieve the applicant from 
any warranties therein, or to bind the company by any knowl- 
edge he might possess in relation to such statements or war- 
ranties,‘is clearly shown by the terms of the application itself, 
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which expressly limits the power and authority of soliciting 
agents in those and in all particulars relative to matters pertain- 
ing to such application. 

An insurance company can, like any other principal, prescribe 
limitations upon the power and authority of agents, and persons 
dealing with such agents with knowledge of the limitations upon 
their authority are bound by the restrictions imposed. Now, in 
the application made and signed by the insured it was expressly 
agreed by him that all his answers therein were true; that they 
should form the basis of the contract of insurance, and, if any 
were untrue, the policy should be void. He was informed by it 
plainly that only the officers at the home office had authority to 
determine whether a policy should issue on the application, and 
that they acted on the written statements, answers, warranties 
and agreements contained in it in determining that matter. It 
was further expressly declared in the application and agreed to 
by the applicant that no statements, promises or information 
given to the person soliciting the application for the policy 
should be binding on the company, or in any manner affect its 
rights, unless reduced to writing and presented to the officers ot 
the company at the home office. Clearly, by these provisions of 
the application, express notice was given to the applicant that 
the officers at the home office reserved the exclusive right to 
determine whether the company would be bound by any state- 
ment or information made or presented by its soliciting agents, 
and then only when such statements were presented to them in 
writing, and that soliciting agents had no authority or right at 
all to bind it by any statements, promises made or information 
possessed by them. The company had a right to thus limit the 
authority of its soliciting agents, and the beneficiary under the 
policy cannot now assert that the company was bound by the in- 
formation possessed by its soliciting agent and undisclosed to 
it, when it was expressly declared in the application that the 
agent had no authority thereby to bind the company, that the 
company would not be affected by it unless it was forwarded to 
the officers at the home office for their consideration and action 
upon it, and the insured had knowledge of this when he made 
his application. As by the terms of the application and to the 
knowledge of the insured the soliciting agent had no authority 
to bind the company in any way, either by express agreement 
or the possession of any knowledge or information concerning 
the falsity of any of the statements or warranties contained in 
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the application, mere possession of knowledge of such falsity 
was not knowledge acquired within the scope of his authority, 
and therefore cannot be said to be the knowledge of the com- 
pany. 

Counsel for appellant cites us to cases where the company has 
been held bound by the conduct of its soliciting and other spe- 
cial agents. But these are cases where either the agents had 
ostensible authority to act in the matters in question there or 
had deceived the insured, been guilty of some misrepresenta- 
tion, or perpetrated some fraud upon him; the insured not 
being in fault and acting in good faith without notice of any 
limitation upon the authority of the agent. But the case at bar 
presents none of these situations. It is not claimed that the 
agent perpetrated any fraud on the insured, or that he repre- 
sented he would or had authority to waive the truthfulness of 
any statements in the application or the accompanying warranty 
respecting its truth. The position taken here by appellant sim- 
ply is that, because the agent had information that a statement 
the assured warranted to be true was false, the mere possession 
of this knowledge bound the company and relieved the assured 
from his warranty, notwithstanding it was expressly provided 
in the application, and the insured knew that the company could 
not be so bound, and could only be bound by having such in- 
formation imparted in writing to the home officers, who were 
authorized to act upon it. This position could only be sustained 
by holding that it was not competent for the company to limit 
the authority of its agents and that the insured is not bound by 
the knowledge of such limitations. Of course, it cannot be so 
held. In the case at bar there is no question of fraud, deception, 
or misrepresentation practiced by the agent. The sole question 
is one of contract. The application contained a limitation on 
the authority of the agent expressly providing against the com- 
pany being bound by any information possessed by him not 
disclosed in the application and declaring the only way it could 
be bound, namely, by written statements furnished the officers 
at the home office for their action upon them. The assured 
knew all this and agreed to it. It was the contract of the parties 
upon the subject of the agent’s authority and prescribed the 
only method in which the company could be bound, which it is 
not pretended was followed; and we know no reason why the 
assured should not be controlled by the terms of the contract 
and the limitations on the authority of the agent imposed there- 
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by: New York Life Ins. Co. vs. Fletcher, 117 U. S., 519; 
Northern Assur. Co. vs. Grand View Ass’n, 183 U. S., 308; Mc- 
Coy vs. Metropolitan Life Ins. Co., 133 Mass., 82; Clemens vs. 
Supreme Council, 131 N. Y., 485; Dimick vs. Met. Life Ins. 
Co., 69 N. J. Law, 384. 

In discussing this matter we have referred simply to the find- 
ing of the court as to the knowledge possessed by Clark, the 
soliciting agent, who actually solicited the application for the 
policy by the assured. We have in mind the fact that the court 
found that Clark had imparted this information to his imme- 
diate superior, also a soliciting agent of defendant in charge of 
the other soliciting agents in Pasadena. That he imparted this 
information to him does not affect the question. The knowl- 
edge of the superior soliciting agent, under the limitation as to 
the authority of such agents, bound the defendant no more than 
did the knowledge possessed by Clark. 

It follows, from the view we take of the law applicable here, 
that the insurance company had not waived the warranty made 
by the assured in his application for a policy relative to paraly- 
sis; that knowledge by the soliciting agent of the falsity of this 
statement as to that matter did not have that effect, in view of 


the limitation on his authority contained in the application and 
known to the assured, and the further provision as to the only 
method by which the warranty might be waived by the company ; 
that the judgment is supported by the finding that there was a 
breach of such warranty, and is affirmed. 

We concur: McFarland, J.; Sloss, J.; Henshaw, J. 


ANGELLOTTI, J. 

I concur in the judgment, and generally in what is said in the 
opinion. I, however, base my concurrence solely upon the pres- 
ence in the application for the policy of the provision set forth in 
the opinion, and the knowledge thereof which, by the record be- 
fore us, must be imputed to the applicant at the time he made 
the application. Mr. Cooley, in his Briefs upon the Law of In- 
surance, states that the general rule that the knowledge of an 
insurance agent is imputable to the company applies also, in 
most instances, to a soliciting agent with reference to ‘matters 
made known to him prior to the execution of the policy: Vol- 
ume 3, p. 2524 et seq. This declaration appears to be supported 
by many decisions. But where the company: has, to the knowl- 
edge of the applicant, expressly provided that it shall in no way 
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be bound by any knowledge possessed by the soliciting agent, 
and that, as to matters covered by the questions asked the ap- 
plicant, it acts solely upon the written information furnished by 
the applicant to the home office in determining whether or not 
a policy shall issue, which is the effect of the provision in ques- 
tion, I do not see how the company can be held to be bound by 
the mere knowledge of the soliciting agent of the falsity of an 
answer knowingly made by the applicant. 
I concur: Shaw, J. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


NATIONAL ASS’N OF RY. POSTAL CLERKS 
v8. 


SCOTT:* 


When a policy insures against death by accident only, it must be shown 
that there was an accidental injury, and that it was the sole cause of 
death. When the only evidence regarding the cause of such death 
was that some three months prior to death there was a discoloration 
on one of the shins that might have been an accidental bruise, there 
can be no recovery. 


Where the evidence furnished by the party on whom the burden of 
proof rests is not sufficient to sustain a verdict in his favor, the court 
should direct a verdict against him. 


In Error to the Circuit Court of the United States for the 
Western District of New York. On writ of error to the Cir- 
cuit Court for the Western District of New York to review a 
judgment entered upon the verdict of a jury in fevor of the plain- 
tiff for $3.420.40, upon a certificate of insurance for $3,000, is- 
sued by the defendant to Winfield L. Scott for the benefit of the 
plaintiff, who was his wife. 

Before Lacombe, Townsend and Coxe, C. JJ. 


EpwARD P. Ware, for Plaintiff in Error 
Carry D. Davie, for Defendant wn Error. 
% Decision rendered, May 30, 1907. 
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Coxk, C.J. © 

The certificate issued to Scott provides that if, during its con- 
tinuance, he shall receive bodily injuries “through external, 
violent and accidental means” and “if death shall result from 
such injuries alone within one hundred and twenty days the 
association will pay not to exceed $3,000 * * * to Mary A. 
Scott, his wife”. 

The complaint alleges that on or about November I, 1902, 
at the village of Cuba, “and while the said Winfield L. Scott was 
actually engaged in the performance of his duties as a railway 
postal clerk, he received severe injuries by accidental, external 
and violent means, which injuries received as aforesaid caused 
the death of said Winfield L. Scott on the 25th day of January, 
1903; that such injury, received as aforesaid, was entirely acci- 
dental, and that the same was the cause of the death of said 
Winfield L. Scott, and that such death occurred within the period 
of one hundred and twenty days after the occurrence of such 
injury”. 

This allegation is denied by the answer, the defendant alleg- 
ing that death resulted from natural causes. 

At the close of the testimony the court was asked to direct a 
verdict for the defendant on the ground that the plaintiff had 
iailed to prove a case of death from accidental causes. The 
court was at first disposed to grant the motion, saying :— 

“My impression is that there is no evidence here of accidental 
death. I think I must ask you to convince me that this death 
was caused by one of these reasons specified in the policy and 
the constitution of the order.” 

Subsequently, however, he became convinced that there was 
“some evidence tending to show that prior to November 1, 1902, 
the decedent was a strong, healthy man not afflicted with any 
of these diseases with which he was subsequently afflicted”, and 
concluded to submit the case to the jury. 

The principal question litigated was this: Did the assured 
receive on November I, 1902, an accidental injury, and, if so, did 
death result from this injury alone? 

In approaching the consideration of this question it is well to 
bear in mind that the law places upon the plaintiff the burden 
of establishing two fundamental propositions: First, that there 
was an accidental injury; and, second, that it alone caused the 
death of Scott. ; 

The evidence is overwhelmingly to the effect that prior to 





12 Insurance Law Journal. [Jan., 


November, 1902, Scott was far from well; he had been reduced 
in salary and placed on the short run between Salamanca and 
Hornellsville, instead of the long one between Salamanca and 
Jersey City. During the seven years prior to his death he was 
frequently off duty on account of sickness and wrote to the 
chief clerk explaining the cause of his absence and the nature 
of his illness, as shown by certificates of physicians inclosed. 
Thus, from January 1, to March 1, 1900, Dr. Lattin certified 
that he was suffering from “albuminuria”, which incapacitated 
him from attending to duty; from April 30 to May 31, 1902, Dr. 
Wilcox certified that he was unable to attend to his duties be- 
cause of an operation for “double hernia’; from June 27 to 
July 5, 1902, he was treated by Dr. Miller for “congestion of the 
liver and palpitation of the heart”, and from November 4th to 
November 6th he was suffering from “heart trouble”, as certi- 
fied to by Dr. Bourne. Dr. Bozovsky, of Dunkirk, attended him 
from December 17, 1902, to December 30, 1902, and certified 
that his ailment was “torpid liver and nephritis”, and the same 
physician certifies that the chief cause of death was “nephritis”, 
the contributing cause being “valvular heart trouble”. 

Within six months prior to November Ist, therefore, Scott, 
who was sixty years of age, had been treated for double hernia, 
congestion of the liver and palpitation of the heart. In view of 
all this it is not surprising that July 5, 1902, he wrote his chief: 
“Dr. Miller says I was pretty near a goner on June 27th.” Af- 
ter November Ist there are certificates from three physicians as 
to Scott’s maladies, but no one of them mentions an accident or 
the discovery of a bruise upon one of his shin bones. On No- 
vember 6, 1902, Scott wrote Chief Wade: “I was taken seri- 
ously ill Tuesday night (November 4th). My heart rather failed 
me.” On November 11th and 13th, and on December Ist he 
also wrote Wade, but in none of these was there any allusion to 
an accident or a bruise. 

Under the certificate of insurance Scott was entitled to re- 
ceive “a sum not exceeding $15 per week against loss of time”. 
Although he was off duty for twelve weeks after November 1, 
1902, he made no application for an allowance and did not men- 
tion any accident, notwithstanding the fact that he wrote to the 
defendant’s collector paying an assessment about November 
2oth. 

An autopsy was made February 4, 1903, and the physician 
who made it testified as follows :— 
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“IT examined the thorax and found both lungs in a state of 
congestion and engorgement, indicating pneumonia in life. 
The left pleura was adherent, showing that an old pleurisy had 
existed. The heart was hypertrophied; the left ventricle being 
greatly thickened. The middle valve of the aorta had a cal- 
careous deposit at its base which seriously interfered with the 
closing of the valve, making a permanent heart leak. The aorta 
just above the valve had a patch of calcareous degeneration in 
it about half an inch long, and there were several other smaller 
patches of calcareous degeneration near it in the vessels be- 
yond. The liver was simply engorged with bile, there being an 
impacted stone in the systic duct pressing on the common duct 
and a suppurating gall bladder. Both kidnevs showed degen- 
erative processes, the capsules peeling readily, and an abscess 
was found in the upper part of the left kidney; constricted and 
encysted appendix. Other abdominal organs normal. From 
what I saw of the lungs and their condition, pneumonia had been 
present at the time of death. Pneumonia of both lungs of the 
degree observed, together with the weak and leaking heart, was 
practically of a fatal nature. In cases of serious pneumonia, a 
weak heart, or a heart such as that of the deceased, is a serious 
additional factor.” 

To find that Scott was a strong, healthy man on the first day 
of November, 1902, involves the conclusion that he was a ma- 
lingerer and a falsifier and that the physicians who certified to 
his disabilities were either charlatans or incompetents On the 
contrary, the record shows that Scott was a hard working, con- 
scientious, honest man, and that the physicians were men of 
learning and high standing in their profession. 

But, let it be assumed that there was sufficient dispute upon 
the testimony to warrant the submission of the question as to 
his previous health to the jury, how then stands the case? The 
entire fabric of the defendant’s liability is built upon the theory 
that Scott received an injury on November 1, 1902, at Cuba, 
which caused his death. This is the keystone of the plaintiff's 
case; if it be removed the entire structure falls to the ground. 
We have searched the record in vain for evidence of such an 
injury or, indeed, of any injury, on that day. The plaintiff testi- 
fied that when her husband left home on the last day of October 
he was in good health, with no wound on his leg, and that when 
he returned at 4 o’clock on November Ist he appeared sick, 
feeble and weary. There was a bruise on his left shin five or six 
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inches long and two or three inches wide; it looked red. Dr. 
McIntosh saw this bruise in November but did not examine it 
until December. He thus describes it :— 

“It was very much discolored. It looked as though the skin 
had been rubbed or jammed and quite badly discolored. ‘The 
discoloration was up and down the leg. It might have been five 
or six inches in length and four or five wide, about that. It did 
not look as though there had been any tearing through the 
skin, to get down through the whole of the skin.” 

When, where or how this bruise was received does not ap- 
pear. There is no proof that it was received at Cuba on No- 
vember Ist. In fact the testimony of the trainmen is to the 
effect that Scott performed his duties as usual that day. He 
said nothing about an accident and they heard of none. The 
postal clerk at Hornellsville, in whose office Scott was required 
to register, saw him November Ist. He also saw him on his 
next trip, November 3d. He said he was going to Cataraugus 
to vote. On the night of election day he went to Salamaiia, 
intending to take his usual trip in the morning. That night he 
was found at his boarding house in Salamanca, by Dr. Bourne, 
in a serious condition, from which he was aroused by hypo- 
dermics of strychnine and digitalis. On the 6th of November 
he went to his home, where he remained until December 18th, 
when he was taken to the home of his son, at Dunkirk, where 
he remained until his death. 

In the hypothetical questions addressed to the medical ex- 
perts the plaintiff's counsel assumes that Scott received an ex- 
ternal injury on November Ist severe enough to produce shock 
which caused all the other ailments which resulted in his death. 
Indeed, the trial proceeded from beginning to end upon this 
theory, which would be plausible enough were not the major 
premise—injury through external, violent and accidental means 
—wholly lacking. 

It is true that he had a bruise on his let shin, but everything 
else regarding it is left to conjecture. Instead of proving an 
injury received at Cuba on November Ist severe enough to 
produce shock, the presence of shock caused by the injury and 
nephritis and heart disease resulting from shock, the plaintiff’s 
logic is in the inverse order. The argument proceeds on the 
following hypotheses—that death on January 25, 1903, was 
caused by diseases which may have been produced by shock, 
that shock may be caused by a severe external injury, that a 





1908. ] National Ass'n of Ry. Postal Clerks vs. Scott. 15 


bruise on the skin indicates an external injury, therefore Scott 
must have received such an injury on November Ist at Cuba. 
It will be observed that there is a fatal hiatus between the fact 
that death occurred and the conclusion that it was caused alone 
by an external injury. 

We are of the opinion, therefore, that the court should have 
directed a verdict for the defendant on the ground that the 
plaintiff had not sustained the onus of proving that Scott’s death 
was caused alone by external, violent and accidental means. 

As there was no direct proof of this fundamental fact and as 
plaintiff's contention regarding it rested only upon presump- 
tion and guesswork, it was the duty of the court to direct a ver- 
dict for the defendant. 

In Com’rs vs. Clark (94 U. S., 278) the court at page 284 of 
24 L. Ed., 59, says :— 

“Decided cases may be found where it is held that, if there is 
a scintilla of evidence in support of a case, the judge is bound to 
leave it to the jury; but the modern decisions have established 
a more reasonable rule; to wit, that, before the evidence is left 
to the jury, there is or may be in every case a preliminary ques- 
tion for the judge, not whether there is literally no evidence, 
but whether there is any upon which a jury can properly pro- 
ceed to find a verdict for the party producing it, upon whom .the 
burden of proof is imposed:”’ North Penn. R. Co. vs. Com. 
Nat. Bank, 123 U. S., 727, 733; Anderson Co. Com’rs vs. Beal, 
113 U. S., 227, 241; Pleasants vs. Fant, 22 Wall., 116; Treat 
Mfg. Co. vs. Standard Steel & I. Co., 157 U. S., 675; Cudahy 
Packing Co. vs. Marcan, 45 C. C. A., 515; Penn. R. Co. vs. Mar- 
tin, 49 C. C. A., 474. 

Even if it be assumed that there was an injury as alleged in 
the complaint, it is doubtful if there was sufficient evidence to 
go to the jury upon the question whether or not the injury alone 
caused the death. The law on this subject is well stated in Ma- 
sonic Ass’n vs. Shyock (20 C. C. A., 3), as follows :— 

“The burden of proof was upon the defendant in error to es- 
tablish the facts that William B. Shyock sustained an accident, 
and that that accident was the sole cause of his death, independ- 
ently of all other causes. If Shyock suffered such an accident, 
and his death was caused by that alone, the association agreed 
by this certificate to pay the promised indemnity. But if he was 
affected with a disease or bodily infirmity which caused his 
death, the association was not liable under this certificate, 
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whether he also suffered an accident or not. If he sustained an 
accident, but at the time it occurred he was suffering from pre- 
existing diseases or bodily infirmity, and if the accident would 
not have caused his death if he had not been affected with dis- 
ease or infirmity, but died because the accident aggravated the 
effects of the disease, or the disease aggravated the effects of 
the accident, then the defendant is not liable, because the ex- 
press contract was that the association should not be liable for 
the amount of the insurance, for in such a case death would not 
be the result of accident alone, but would be caused partly by the 
disease and partly by the accident.” 

The death being produced by Bright’s disease assisted by 
valvular heart trouble, it is difficult to perceive, in view of the 
prior difficulty with the heart, how it can be said that the injury 
alone caused the death. However, we prefer to rest the deci- 
sion upon the entire absence of any competent proof of the 
happening of the alleged accident. 

The judgment is reversed and a new trial ordered. 
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SUPREME COURT OF GEORGIA. 


SUPREME LODGE KNIGHTS OF PYTHIAS 
vs. 


CRENSHAW.* 


Even though the killing by the husband of the paramour of the wife be 
under such circumstances that the law would class the act as justi- 
tiable homicide, such killing is not at the hands of justice, either 
punitive or preventive. Death by the punitive hand of justice is 
when the law commands the killing. Death by the hands of pre- 
ventative justice is where the Jaw permits the killing. In each in- 
stance the killing must be by some person,authorized to carry out 
the commands oi the law or who is permitted by the law to do the 
act in the advancement of public justice. 


A policy of life insurance contained the stipulation that “if death is 
caused or superinduced at the hands of justice or in violation of or 
attempt to violate any criminal law’, the insurer would not be 
liable for the full amount of the policy, but only for an amount to be 
computed according to a mode prescribed in the policy. The insured 
was slain by a husband, either while he was attempting to have 
sexual intercourse with the wife, or immediately after the act of 
sexual intercourse was complete. Held, That the death of the in- 
sured was not caused or superinduced in the violation of, or attempt 
to violate, any criminal law, within the meaning of the policy as 
properly interpreted. 

In the partition in a suit on a certificate issued by a benefit society, con- 
taining a contract of life insurance, the plaintiff alleged, in one 
paragraph, that the insured was a member in good standing and 
the certificate was in full force at the time of the death of the 
insured, and, in another paragraph, that the plaintiff had furnished 
defendant with proof of the death and performed all the conditions 
of the contract, and, in still another paragraph, that all assessments 
and dues were duly paid. In the answer the defendant denied that 
the insured was a member in good standing at the date of his death, 
and that the certificate was in full force, and also denied, in a gen- 
eral way, the allegations in the other paragraphs. Held, That the 
denial of the defendant was in due form, and the effect of the same 
was to place upon the plaintiff the burden of proving the allegations 
as made, notwithstanding they were general in their nature. 


Error from Superior Court, Colquit County. Action by Kate 
Crenshaw against the Supreme Lodge Knights of Pythias on a 
benefit certificate. Judgment for plaintiff, and defendant brings 
error. 


Statement of facts by Coss, P. J. 
Kate Crenshaw brought suit against the Supreme Lodge of 
the Knights of Pythias, alleging that the defendant was incor- 
porated under an act of Congress, with an office and place of 


% Decision rendered, Aug. 4, 1907. Syllabus by the Court. 
Vou. XXXVII.—2. 
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doing business in the county in this state in which the suit was 
brought; that it issued a benefit certificate and policy of insur- 
ance, insuring the life of Perry J. Williams in the sum of $2,000; 
that the plaintiff is the mother of the insured and the beneficiary 
under the certificate; that the insured was a member in good 
standing on February 1, 1906, on which date he departed this 
life; that during the month of February, and subsequently to 
his death, the plaintift furnished proofs of death, and conformed 
to all the conditions of the certificate as required, and all assess- 
ments and dues were duly paid, and the defendant has not paid 
the policy, nor any part thereof. Judgment was prayed for the 
$2,000, with interest. Attached to the petition as an exhibit is 
a copy of the certificate, which recites that it is issued upon the 
statements and agreements contained in the application for the 
same. The defendant filed a demurrer, which was overruled, 
and the defendant excepted. It also filed an answer, in which 
it admitted the allegations as to its corporate existence and place 
of business in the county alleged, and that it had issued the cer- 
tificate as alleged. It denied that the insured was a member in 
good standing; that the policy was in force on the date that the 
insured died; that all assessments had been paid; and that 
proofs of death had been furnished. It admitted that the policy 
had not been paid, and denied all liability thereunder. It also 
filed three special pleas in bar. The first alleged that in the ap- 
plication for the certificate was the following provision :— 

It is agreed that if death is caused or superinduced at the 
hands of justice, or in violation of, or attempt to violate, any 
criminal law, then there shall be paid 

A lower sum than the face of the policy, to be calculated accord- 
ing to the method prescribed in the application. It then alleged 
that the death of the insured was caused or superinduced by the 
hands of justice, for that he was shot to death by R. C. Lindsay 
while he was engaged in the attempt to commit the offense of 
adultery and fornication with the wife of the said Lindsay, who 
discovered them under circumstances showing that the act was 
about to begin, and the said Lindsay acted promptly and in the 
burst of passion and indignation which overwhelmed him on 
discovering the outrage which had been done him, and that the 
killing was justifiable. The plea then set forth the amount that 
is admitted to be due under the terms of the policy, which 
amount the defendant tendered to the plaintiff. The second 
special plea, after setting forth the stipulation in the application 
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above referred to, and also making tender of the amount ad- 
mitted to be due thereunder, alleged that the death of the in- 
sured was caused or superinduced in the violation of a criminal 
law, in that the insured was shot to death by Lindsay immedi- 
ately after he had committed the offense of adultery and forni- 
cation with Lindsay’s wife, Lindsay slaying him immediately af- 
ter the guilty act was over, and in the killing he acted promptly 
and in that burst of passion and indignation that overwhelmed 
him on discovering the outrage that was done him, and, if the 
killing was not justifiable, it would reduce the crime from mur- 
der to manslaughter. The third special plea, after alleging the 
stipulation in the application above referred to, and making 
tender of the amount admitted to be due thereunder, alleged 
that the death of the insured was caused or superinduced in the 
violation of, or attempi to violate, the criminal laws of this 
state, in that he was shot to death by Lindsay while engaged in 
an attempt to commit the offense of adultery and fornication 
with the wife of Lindsay, or immediately after he had committed 
the offense. The plaintiff filed demurrers to the answer and 
special pleas, which were sustained, and the plea stricken. The 
defendant excepted. 


T. H. PARKER, for Plaintiff in Error. 
Surpp & KLINE and Rost. L. Supp, for Defendant in Error. 


Coss, P. J. (after stating the facts as above). 

1. The first special plea set up the defense that the insured 
came to his death by the hands of justice. The agreement in the 
policy was that, if the death was “caused or superinduced at 
the hands of justice”, the full amount of the policy could not be 
recovered. The Code declares :— 


Death by suicide, or by the hands of justice, either punitive 
or preventive, releases the insurer from the obligation of his 
contract.—[Civ. Code, 1895, § 2118. 


It is contended, not that the death of the insured was the re- 
sult of the administration of punitive justice, but that it was the 
result of the administration of preventive justice, that the law 
allows the husband to kill his wife’s paramour under certain cir- 
cumstances, and the killing, under these circumstances, is in the 
administration of preventive justice within the meaning of the 
Code. We do not think that the word “preventive” in the Code 
is to be given this interpretation. The word “punitive” certainly 
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refers to death inflicted by an officer of the law in obedience to 
the commands of the law. The word “preventive” must be con- 
strued to refer to a killing by an authorized officer of the law, 
or a private person standing for the time being in the attitude of 
a public officer; as a member of the sheriff's posse, or the like, 
under these circumstances where the law authorizes the taking 
of human life in the advancement of public justice. It cannot be 
properly interpreted to ever include a killing by a private per- 
son to avenge or prevent a private wrong, even though the cir- 
cumstances be such that the homicide is justifiable. This sec- 
tion is to be construed in connection with Pen. Code, 1895, § 70, 
which enumerates the different cases of justifiable homicide, 
among them being the killing of a human being by command- 
ment of the law in execution of public justice, and by permission 
of the law in the advancement of public justice. The word “pre- 
ventive” was used to convey the game idea as is conveyed in the 
section of the Penal Code by the word “permission”. It refers 
to a killing done in the advancement of public justice, and there- 
fore must be a killing by an officer, or some one having the 
rights of an officer who is authorized to take human life in the 
advancement of public justice, and not by a private individual 
merely to prevent a private wrong, although the act constitut- 
ing it may be also a public offense. 

2. The second special plea sets forth, as a reason why the de- 
fendant is not liable for the full amount of the policy, that the 
killing ‘“‘was caused or superinduced in the violation of a crimi- 
nal law”, in that the insured had committed the offense of | 
adultery and fornication with the wife of Lindsay, and that 
Lindsay had slain him immediately after the act was over. The 
third special plea set up that the killing “was caused or super- 
induced in the violation of, or an attempt to violate, the criminal 
laws of the state”, in that the insured was engaged in an attempt 
to commit the offense of adultery and fornication with the wife 
of Lindsay, and was killed immediately after the offense had 
been committed. Certificates issued by benefit societies usually 
contain a stipulation that the society shall not be liable in case 
of death of a member while engaged in, or in consequence of, an 
unlawful act. A contract having such a stipulation is not voided 
by the mere fact that at the time of the death of the member he 
was violating the law, if the death occurred from some cause 
other than such violation. The rule seems to be that, in order 
to relieve the society, the violation of the law must be such as to 
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proximately lead to the death of the insured by bringing him 
into danger of losing his life; that is, the act of the insured 
must be of such a character as to increase the risk of the insurer, 
and be entered into under such circumstances that the insured 
must have known that the act he was committing was of such 
character as to bring him into danger of losing his life. In 
Bloom vs. Franklin Life Ins. Co. (97 Ind., 478) it was said: “A 
known violation of a positive law, whether the law is a civil or 
a criminal one, avoids the policy if the natural and reasonable 
consequences of the violation are to increase the risk. A viola- 
tion of law, whether the law is a civil or a criminal one, does 
not avoid the policy if the natural and reasonable consequence 
of the act does not increase the risk.” In that case the insured 
was killed while committing an assault and battery upon a mem- 
ber of the family of the slayer; he being a brother-in-law of 
the assaulted woman. ‘The act of the insured was held in that 
case to be the proximate cause of his death, within the meaning 
of the law, upon the theory that the man who makes a violent 
assault upon a woman knows that he puts his own person and 
life in danger; for any male relative, and even a stranger, may 
interfere to preserve the life of the assaulted. It was said in 
that case: “The natural result of such an illegal act as that of 
the assured therefore was to bring his person into danger, and 
as death resulted his own act was the proximate cause.’ We 
do not entirely agree with the conclusion reached in that case. 
In Griffin vs. Western Mutual Ass’n (20 Neb., 620) the insured, 
with an accomplice, went to the state treasury at the capitol, 
and presented pistols and demanded money of the treasurer. 
He delivered it to them, and they started away with it, and had 
nearly reached the door of the capitol when they were fired upon 
by a policeman, and the insured was killed. It was held that 
the policy was not avoided under a stipulation providing that 
it should be void if the insured should “die while violating any 
law”. The death of the insured in that case would not have oc- 
curred except for the crime committed by him, but his death 
was not the reasonable and natural consequence of the crime 
committed. In Goetzman vs. Conn. Mut. Life Ins. Co. (3 Hun, 
N. Y., 515) the policy provided that there should be no liability 
if the insured should die “in consequence of his violation of any 
law”. It appeared that the insured was killed by a husband im- 
mediately after he had criminal intercourse with the slayer’s 
wife; and it was held that the’ killing could not be treated as the 
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natural and legitimate effect of the act of adultery. Gilbert, J., 
in the opinion, says: “If the assured had been killed a week or 
a year after the injury, for the same cause, it would have been 
quite as direct a result thereof as when it was done. In short, 
the proposition that a man, who has been thus wantonly killed 
by another, without necessity or lawful excuse, died in conse- 
quence of his own act, is: logically contradictory, unless it be 
admitted that the killing of an adulterer follows his offense in 
the ordinary sequence of events. That’admission we are not 
prepared to make.” See, also, in this connection, Niblack on 
Acc. Ins. & Ben. Soc. (2d Ed.), § 157; Ins. Co. vs. Bennett, 90 
Tenn., 256; Ins. Co. vs. Seaver, 86 U. S., 531; Supreme Lodge 
Knights of Pythias vs. Bradley, 73 Ark., 274; Prudential Life 
Ins. Co. vs. Higbee, 22 Ky. Law Rep., 495; Davis vs. Modern 
Woodmen of America, 98 Mo. App., 713; Cluff vs. Mutual 
Benefit Life Ins. Co., 13 Allen (Mass.), 308; Brown vs. Su- 
preme Lodge Knights of Pythias, 83 Mo. App., 633. It is de- 
ducible, from the authorities, that a stipulation of the character 
now under consideration must be given a reasonable construc- 
tion, and that the liability of the company is not to be discharged, 
unless the violation of the law consisted in an act of which the 
death of the insured was the reasonable and legitimate conse- 
quence. If the insured does an act which is a violation of the 
law, and which he knows puts his life in peril at the time that 
he commits it, the company is not liable under a policy contain- 
ing a stipulation of the character now before us. But there must 
be something in the act itself, independent of other circum- 
stances, which makes the death the reasonable consequence. 
Death may follow the commission of any violation of law, when 
the offense is a felony; for the arresting officer is authorized to 
kill under certain circumstances in order to effectuate an arrest, 
as in the case where the insured robbed the state treasurer he 
knew that under the law of the land an arresting officer, or, in 
some circumstances, even a private person, would have the right 
to slay him in order to take him; but his death resulting from 
the effort to arrest him was not the reasonable and legitimate 
consequence of the robbery that he had committed a few min- 
utes before. One who commits the offense of adultery with a 
married woman well knows that his life is imperiled if the out- 
raged husband take the guilty pair in the unlawful act, or at its 
beginning, or at its conclusion; but it cannot be said as a mat- 
ter of law that the killing of the adulterer is the natural and 
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legitimate consequence of the illicit intercourse between him 
and the wife of the wronged husband. Death may result, but it 
can be no more said that death of the adulterer at the hands of 
the husband is the reasonable and legitimate consequence of the 
act of adultery than it can be said that the death of a felon at 
the hands of an arresting officer is the reasonable and legitimate 
consequence of the felony committed. Death does not follow in 
the ordinary sequence of events any more in the one case than 
in the other. In Gresham vs. Fauitable Accident Ins. Co. (87 
Ga., 497) the policy excepted from the risk, death, or injury 
which may have been caused by fighting. The ruling in that 
case was simply that such a stipulation refers to voluntary fight- 
ing by the insured, or involuntary fighting brought on wholly 
or partially by his fault or temerity, or fighting for which he is 
partially responsible, either as a volunteer or a rash speaker or 
as a wrongdoer. Fighting is an act which, in its nature and 
essence, is calculated to bring on injury or death. Fighting 
under any circumstances may be attended with disastrous con- 
sequences. Death resulting from a fight is the natural and le- 
gitimate consequence which is to be expected. There is noth- 
ing in the crime of adultery, although a violation of the law of 
the land and a great moral wrong, which in its essence is calcu- 
lated to produce the death of the adulterer. Under some cir- 
cumstances it may be the occasion of the death of the adulterer, 
but his death is not the natural and legitimate consequence of 
the adultery itself. There was no error in striking the special 
pleas. 

3. The certificate declared that it was issued upon evidence re- 
ceived that the insured was a “member in good standing” of the 
order. In one of the paragraphs of the petition it was alleged 
that the insured “was a member in good standing”, and that the 
policy and certificate were in full force and effect “on the date 
that the insured died”. The answer to this paragraph denied 
that the insured “was a member in good standing” and that the 
policy was in full force on the date alleged. There was a de- 
murrer to this paragraph, upon the ground that it did not dis- 
tinctly answer the averments in the petition, but is simply a 
general denial, and did not put the defendant on notice of why 
the policy was not in force. Since the pleading act of 1893 it is 
not permissible for a defendant to file what was, in the common- 
law practice, a plea of the general issue. He cannot come in 
and file a plea merely that He is not indebted, and thus put the 
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plaintiff upon proof of all the material averments in the petition. 
He is allowed, however, to deny every fact alleged in the peti- 
tion, and he may interpose his denial by applying the same to 
each paragraph or each allegation; or he may, in one paragraph 
of his answer deny all of the averments in every paragraph of 
the petition: Civ. Code, 1895, § 5051. Whatever the plaintiff 
alleges he has a right to deny, and, if denied, the law places the 
burden upon the plaintiff of proving the allegation provided it is 
material in itself, or the plaintiff has made it material in the 
manner in which he alleges it. The plaintiff saw proper to al- 
lege that the insured was a member of the order in good stand- 
ing at the time of his death. The fact that he was a member in 
good standing may be made up of a number of.facts, but the 
plaintiff has seen proper simply to make a general allegation. 
This was, in effect, the plaintiff saying to the defendant: ‘Deny 
this allegation, and proof will be introduced to support the 
saine.” If the plaintiff had seen proper to allege those things 


which constituted good standing, the defendant would have 
been required either to admit or deny each one of the facts go- 
ing to make up this status. But, having rested simply upon the 
general allegation that the insured was in good standing, the 
defendant had a right to interpose a denial to the allegation as 


made, and thus impose the burden upon the plaintiff to sustain, 
by proof, the allegation. This is, in no sense, an evasive an- 
swer. It is a direct answer. If the defendant had answered that 
it could neither admit nor deny, the answer would have been 
evasive; for the facts which constituted good membership are 
peculiarly within the knowledge of the officers of the order, and 
the defendant would not be permitted to put the burden of proof 
upon the plaintiff by a merely evasive answer. But the answer 
denies the allegation as made and the allegation as made must 
be proved to the extent that may be necessary to show a prima 
facie case of liability under the policy. The defendant cannot, 
under this denial, set up any affirmative defense growing out of 
a breach of the conditions of the policy or otherwise. What is 
said in reference to this portion of the answer will also apply to 
those portions which deny that proof of death had been sub- 
mitted and that all dues had been paid, etc. The court erred in 
striking those portions of the answer referred to in this division 
of the opinion. 

Judgment affirmed in part and reversed in part. All the jus- 
tices concur. ; 
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SUPREME COURT OF SOUTH CAROLINA. 


BATSON ET AL. 
vs. 
SOUTH CAROLINA MUT. INS. CO.* 


The policy of a mutual company provided that no suit should be brought 
until an assessment was made, and the company refused to assess, 
denying liability. 

Held, That suit could be brought for breach of contract and to recover 
the same amount as if an assessment had been made. 


Appeal from Common Pleas Circuit Court of Greenville 
County. Action by L. T. Batson and another, partners under 
the firm name of Batson & Walsh, against the South Carolina 
Mutual Insurance Company. From a judgment for plaintiffs, 
defendant appeals. 


Jos. A. McCuLLoucH, for Appellant. 
MorGAN & BonuHAM, for Respondents. 


JONES, J. 

This was an action at law in a magistrate court to recover 
$72.27 as the pro rata share due plaintiffs by the defendant com- 
pany on a policy of fire insurance. The magistrate dismissed the 
action on the ground that plaintiff's remedy was to proceed in 
equity to compel an assessment so as to fix the amount payable 
under the policy, but on appeal the Circuit Court reversed the 
judgment of the magistrate and rendered judgment against de- 
fendant for the amount claimed. 

The defendant is a mutual insurance company incorporated 
under the laws of this state and authorized to mutually insure 
the buildings of its members from loss by fire, wind or lightning 
upon such terms and conditions as may be fixed by its by-laws. 
The policy insured the plaintiffs to the extent of $350, and stipu- 
lated to make good the loss not to exceed that sum by pro rata 
assessments On policies liable. The policy, among other things, 
stipulates :— 

(7) Payment of any loss or damage shall be due within sixty 


days after the assessment is made to pay the same. * * * 
(11) It is mutually agreed that no suit or action against this 


* Decision rendered, Oct. 5, 1907. 
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company for the collection of any claims against it shall be 
sustainable in any court of law until after an award shall have 
been obtained, fixing the amount of such claim in the man- 
ner provided, and not until after an assessment has been made 
against the policies then liable for their pro rata share due on 
each policy according to the sum fixed by said award; and in 
all cases the burden of proof shall be upon the assured to prove 
affirmatively as a part of his case in chief that the award has 
been obtained or duly waived by the company after the as- 
sured had made tender of such arbitration in writing, which 
writing shall be the only competent evidence of such tender; 
and provided further that the assured shall assume the burden 
of proof and prove affirmatively that such assessment has been 
made by the company, or that the assured has taken such legal 
steps as may have been necessary to compel such assessment 
in case the company shall have refused to make the same. 
‘The amount received from such assessment shall fix the liabi!- 
ity of the company for said loss. 


The defendant denied all liability on the policy and refused to 
make the assessment. It is not disputed that a pro rata assess- 
ment, if it had been made, would have realized the amount for 
which judgment was rendered. The question presented is 
whether plaintiffs could maintain an action at law for the said 
sum as damages for breach of defendant’s contract, or was their 
remedy in equity to compel an assessment? This question has 
been recently considered in Thompson vs. Piedmont Mutual Ins. 
Co. (36 Ins. Law J., 970), and the conclusion reached was that, 
when an insurance company denies all liability and refuses to 
make an assessment, an action at law is maintainable to recover 
the amount of damages to which the insured would be entitled it 
the company had performed its part of the contract. The court in 
that case cites Bentz vs. N. W. Aid Ass’n, 40 Minn., 202; Jack- 
son vs. N. W. R. Ass’n, 73 Wis., 507, and Lawler vs. Murphy, 58 
Conn., 294; to which may be added Elkhart Mut. Aid, etc., 
Ass’n vs. Houghton, 103 Ind., 286; Earnshaw vs. Sun Mut. Aid 
Society, 63 Md., 465; O’Brien vs. Home Ben. Soc., 117 N. Y., 
310. 

The judgment of the Circuit Court is affirmed. 
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UNITED STATES CIRCUIT COURT. 


D. OREGON. 


VANCOUVER NAT. BANK 
vs. 
LAW UNION & CROWN INS. CO.* 


The policy issued to and insuring a lumber company was payable to a 
National Bank, and provided it should be void in case of change of 
interest or title, or if the title was other than sole and unconditional 
ownership; also that if with consent of company an interest existed 
in favor of a mortgagee or othr party having an interest in the prop- 
erty, its conditions should apply in the manner expressed relating to 
such interest as might be written upon or indorsed on the policy. 


Held, That while a mere general creditor has no insurable interest in the 
property of the debtor, he may become the representative of the in- 
sured and be entitled to sue as such where made the payee, with a 
right of recovery, however, subject to the condition of the policy. 


Held, That the conditions of the policy as modified by any slip attached, 
applied to the interest of the mortgagee. 


Held, That the policy was avoided by a contract of sale transferring posses- 
sion and agreeing to convey title, which vested the equitable title in 
the transferee. 


At law. 


Statement of facts by WoLVERTON, D. J. 


On April 25, 1905, the defendant issued to George W. Cone,,. 
under the firm name of George W. Cone Lumber Company, its 
policy of insurance, to which a slip is attached showing the 
amount of insurance and the property covered, as follows :-— 

$500.00 On one-story rubberroid roof, frame building, oc- 
‘cupied by the assured as a wet log sawmill, situ- 
ate on the east bank of the Willamette River, at 
St. Johns, Multnomah County, Ore. 

$500.00 On engines, boilers, etc. 

$500.00 On other fixed and movable machinery. 

$500.00 On lumber in piles and about the premises. 

$500.00 On frame dock situate on the above-described 
premises. 

Upon the same slip is the memorandum: “Loss, if any, pay- 
able to Vancouver National Bank, Vancouver, Wash.” 

The policy contains this clause at the foot of it :— 

This policy is made and accepted subject to the following 
stipulations and conditions, printed on the back hereof, to- 
% Decision rendered, March 4, 1907. 
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gether with such other provisions, agreements or conditions 
as may be indorsed hereon or added hereto, and no officer, 
agent or other representative of this company shall have 
power to waive any provision or condition of this policy ex- 
cept such as by the terms of this policy may be the subject of 
agreement indorsed hereon or added hereto, and as to such 
provisions and conditions no officer, agent or representative 
shall have such power or be deemed or held to have waived 
such provisions or conditions unless such waiver, if any, shall 
be written upon or attached hereto, nor shall any privilege or 
permission aftecting the insurance under this policy exist or be 
claimed by the insured unless so written or attached. 


And on the back thereof are printed these provisions, among 
others :— 

This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if the 
interest of the insured Le other than unconditional and sole 
ownership * * * or if any change, other than by the death 
of an insured, take place in the interest, title or possession of 
the subject of insurance (except change of occupants without 
increase of hazard), whether by legal process or judgment, or 
by voluntary act of the insured or otherwise. 


If, with the consent of this company, an interest under this 
policy shall exist in favor of a mortgagee, or of any person or 
corporation having an interest in the subject of insurance 
other than the interest of the insured as described herein, the 
conditions hereinbefore contained shall apply in- the manner 
expressed in such provisions and conditions of insurance re- 
lating to such interest as shall be written upon, attached or 
appended hereto. 


The property was destroyed by fire September 1, 1905. Prior 
to that time; to wit, on April 22, 1905, George W. Cone, under 
the firm name of George W. Cone Lumber Company, entered 
into a contract with the Oregon Fir Lumber Company, whereby, 
for the consideration of $50,000, he sold and agreed to convey 
the property, both real and personal, to the latter company. 
After the fire an adjustment was had of the loss, and there was 
apportioned to the defendant company, as its proportional lia- 
bility, among other companies covering upon the same property, 
the sum of $2,156.84. For a recovery of that amount, this ac- 
tion has been instituted. 

The defendant has set up, by way of defense to the recovery, 
that the George W. Cone Lumber Company, in violation of the 
stipulations of the policy, on August 22, 1905, sold the property 
to the Oregon Fir Lumber Company, which said company as- 
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sumed possession all without the consent or agreement of de- 
fendant; that thereafter the unconditional and sole ownership 
was not in the George W. Cone Lumber Company, and that by 
reason of such sale a change took place in the interest, title and 
possession of the subject of the insurance, whereby the policy 
was rendered void as against the defendant company, and it was 
relieved of responsibility. The reply alleges that the defendant 
company had, long prior to the fire, full knowledge of such 
transfer under the contract alluded to, and, further, that the 
Oregon Fir Lumber Company never entered into possession, or 
carried out the covenants resting upon it, and thus never acquired 
any right, title, interest or ownership in or to the property. 


W. E. Yates and PLatr & Piatt, for Plaintiff. 
Snow & McCamant, for Defendait. 


WOLVERTON, D. J. (after stating the facts). 

It is first contended that the plaintiff cannot recover, for the 
reason that it is without an insurable interest in the property 
covered by the policy of insurance. Under the testimony, and 
by the explicit admission of the parties, the plaintiff had not at 
the date of the policy, nor has it now, any other interest in the 
subject of the insurance except as a general creditor. It had not 
then, nor has it now, any mortgage or judgment, but holds the 
promissory notes of the George W. Cone Lumber Company for 
moneys loaned or advanced, so that it stands absolutely as a gen- 
eral creditor and in no other position. Such a creditor is without 
an insurable interest. As expressed by the court in Foster vs. 
Van Reed (5 Hun, N. Y., 321, 325) :— 

“It certainly would not be claimed that a mere simple o contract 
‘creditor could obtain a valid insurance of his debt from a fire 
insurance company. The creditor must have an interest in the 
real estate to authorize him to insure.” 

Under certain peculiar conditions simple contract creditors 
have been held to have an insurable interest, as where the debtor 
is insolvent, or has since deceased, and the estate constitutes a 
fund, as it were, for the discharge of his obligations, or the prop- 
erty has been purchased upon the credit or responsibility of the 
person claiming the interest: Herkimer vs. Rice, 27 N. Y., 163; 
Rohrbach vs. Germania Fire Ins. Co., 62 N. Y., 47; Roos & Co. 
vs. Merchants’ Mutual Ins. Co. of New Orleans, 27 La. Ann., 
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409. But no such conditions attend the claim or demand of 
plaintiff. 

The real question, however, is not whether the plaintiff has an 
insurable interest, but whether it is entitled to sue upon the de- 
mand for loss under the policy. It will be noted from the memo- 
randum upon the slip that the loss, if any, was made payable to 
the bank unconditionally, not, as is usually the case, “as its in- 
terest may appear”. This is, in effect, an appointment of the 
bank as the party to receive payment in case of loss. The par- 
ties to the policy have regularly so stipulated with reference to 
the loss, and the bank has assented thereto; and why may it not 
sue to enforce the obligation? The legal consequences of such 
a stipulation and agreement are well stated by Mr. Justice Miller 
in the case of Bates vs. Equitable Ins. Co., 10 Wall. (U. S.), 33. 
He says :— 

“Now, it is a well known and frequent thing in insurance busi- 
ness for a person to insure his life or his property, and either in 
the policy itself, or by indorsement at the time it is made, or by 
subsequent indorsement, to which the consent of the company 
is generally required, to direct the loss to be paid to some third 
party. And this is done in language similar to, if not identical 
with, that used in this case. It is a mode of appointing that the 
loss of the party insured shall be paid by the company to such 
third person. This transaction is a very common mode of fur- 
nishing a species of security by a debtor to his creditor, who may 
be willing to trust to the debtor’s honesty, his skill and success 
in trade, but who requires indemnity against such accidents as 
loss by fire or the perils of navigation. The property of the 
debtor at risk being thus insured for the benefit of the creditor 
gives him this indemnity.” 

So that the relation stands here sie that the Cone Lumber 
Company insuréd its property for the benefit of its creditor, 
namely, the Vancouver National Bank; and there exists no good 
or sufficient reason why this may not be done: Guiterman vs. 
German-Amer. Ins. Co., 111 Mich., 626; Ermentrout vs. Ameri- 
can Fire Ins. Co., 60 Minn., 418. I am of the opinion, therefore, 
that the action was rightly brought in the name of the Vancouver 
National Bank, and that it could sue whether it had an insur- 
able interest in the property of the insured or not. It is sufficient . 
that the bank was appointed as the party to receive the loss, if 
any should occur. Such being the agreement of all the parties 
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concerned, it occupies the relation of a trustee, and may recover 
in its own name, 

The next contention is on the part of counsel for plaintiff, 
which is that, under the provisions of the paragraph running, “If, 
with the consent of this company, an interest under this policy 
shall exist in favor of a mortgagee”, etc., it was not designed that 
a breach of the assured by any of the preceding conditions con- 
tained upon the back thereof should void the policy, because, it 
is argued, all the conditions, if any, affecting the bank were, by 
intendent, to be contained upon the slip attached thereto, where- 
by the loss is made payable to the bank. There are several cases 
im the state courts so holding, the first, and leading one, of which 
is Oakland Home Ins. Co. vs. Bank of Commerce, 47 Neb., 717. 
The case is determined entirely upon the interpretation of a para- 
graph identical with the above. The learned commissioner who 
announced the opinion of the court renders the stipulation as 
follows :— 

“The conditions hereinbefore contained shall apply’, not ab- 
solutely, but in a qualified way, ‘in the manner expressed in such 
provisions and conditions * * * as shall be written upon, at- 
tached or appended hereto’; that is, in order to render the general 
conditions of the policy applicable to the interest of a mortgagee, 
there must be written upon, attached or appended to the policy, 
relating to the interest of the mortgagee, some provisions or 
conditions expressing in what manner the conditions of the 
policy shall be so applicable.” 

He then further reasons that no conditions were written upon 
or attached or appended to the policy, and hence that the gen- 
eral provisions should not apply. The clearest statement of the 
position is contained in a later case: Christenson ys. Fidelity 
Ins. Co., 117 Iowa, 77. The court, after quoting a part of the 
clause, says :— 

“This means that, in order that they become applicable to the 
interest of the mortgagee, the manner thereof must be indicated 
by an indorsement or some writing attached to the policy. Noth- 
ing of the kind was indorsed on or appended thereto, and for 
this reason the conditions do not apply.” 

Other cases to the same purpose are Senor & Muntz vs. Fire 
Ins. Co., 181 Mo., 104; East vs. New Orleans Ins. Ass’n, 76 
Miss., 697; Queen Ins. Co. vs. Dearborn Sav., Loan & Building 
Ass’n, 175 Ill., 115; Northern Assur. Co. vs. Chicago Mut. B. 
& L. Ass’n, 98 Ill. App., 152; Boyd vs. Thuringia Ins. Co., 25 
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Wash., 447. Opposed to this view is a case in the United States 
Court of Appeals for the Eighth Circuit, before Caldwell, Sanborn 
and Thayer, C. JJ. The opinion is by Mr. Justice Sanborn. 
After stating the contention of counsel for the defendant in er- 
ror, which is the same as that made by counsel for plaintiff here, 
he says :— 

“But the clause which these parties selected and attached to 
the policy had a known, definite and adjudicated meaning. It had 
a settled legal effect when they chose and appended it to the con- 
tract. The meaning and effect that the indemnity thereby se- 
cured to the mortgagees was subject to the risk of every act and 
neglect of the mortgagor which would avoid the original policy 
in his hands. No form of words could have been devised or 
adopted, relating to the insurance of these mortgagees, which 
would so clearly and conclusively have expressed the intention 
of the parties to this contract to subject the indemnity secured 
by the mortgagees to the risk of the acts and omissions of the 
mortgagor as the clause which they selected and attached to the 
policy, because a long line of adjudications, covering more than 
forty years, had established the fact that this was its true mean- 
ing and effect.” 

Aiter citing authorities, he continues :— 

“The true construction of the clause ‘Loss, if any, payable to 
——_——, mortgagee, as his interest may appear’, or of words oi 
similar import, when attached to policies of fire insurance, is, and 
has been for more than forty years, that the mortgagee is thereby 
made the simple appointee of the mortgagor, and that his indem- 
nity is at the risk of the acts and omissions of the latter whicli 
would avoid, terminate or affect the mortgagor’s insurance un- 
der the original policy: Delaware Ins. Co. of Philadelphia vs. 
Greer, 57 C. C. A., 188. 

A later case by the same court, composed of Circuit Judges 
Sanborn, Van Devanter and Hook, has this to say on the sub- 
ject :-— : 

“But the question under consideration is not solved by merely 
ascertaining the meaning of the words ‘as their interest may ap- 
pear’. They do not stand alone, and are not controlling. By the 
plain terms of the indorsement the consent to pay the loss to 
Dodge and Stevenson was made ‘subject to all the conditions’ of 
the policy. This qualifying clause means that the consent was 
given upon the express condition that the conditions of the 
policy were not thereby abrogated or waived, but that they 
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should have effect and be respected in like manner as if the in- 
dorsement had not been made. It means that a loss, to be pay- 
able to Dodge and Stevenson under the indorsement, must be 
one which, under the conditions of the policy, would be payable 
to the insured, and that whatever, under those conditions, would 
defeat the insured’s right to payment in the absence of the in- 
dorsement, will equally defeat it in the presence of the indorse- 
ment:” Atlas Reduction Co. vs. New Zealand Ins. Co., 71 C. C. 
A,, 21. 

Franklin Ins. Co. vs. Wolff (23 Ind. App., 549), decided by the 
Court of Appeals of Indiana, is to the same purpose. 

These latter authorities appear to me as announcing the bet- 
ter doctrine. The paragraph in question reads :— 

If * * * aninterest * * * shall exist in favor of a 
mortgagee, * * * the conditions hereinbefore contained 
shall apply in the manner expressed in such provisions and 
conditions of insurance relating to such interest as shall be 
written upon, attached or appended hereto. 

“Conditions hereinbefore contained” unquestionably refers to 
preceding conditions set out in the policy of insurance, or con- 
tained on the back thereof. Now, it is stipulated that they shall 
apply where there is an interest in favor of a mortgagee, which 
has been assented to or recognized by the company. If nothing 
further had been said, no question or confusion could arise. But 
it is significant, as a premise, that the agreement is that they shall 
apply. Now we inquire how, or in what manner, shall they ap- 
ply, for in all events they are to have application, unless it be 
further stipulated, by reasonable intendment, that they shall not 
apply notwithstanding the agreement that they shall. They 
“shall apply in the manner expressed in such provisions and con- 
ditions * * * as shall be written upon, attached or appended 
hereto”; that is, written upon, attached or appended to the 
policy. Here is a plain recognition that they shall apply in some 
manner, and the manner pointed out is, as is expressed in the 
provisions and conditions, written upon, attached, etc. The slip 
appended in the present case contains an additional paragraph, 
as follows: ‘Permission granted to make additions, alterations 
and repairs”—and a warranty by the insured that, when the saw- 
mill is idle, competent watchmen shall be employed, and that, 
if it remains idle for a period of more than thirty days without 
the written consent of the company, the policy shall become void. 


These are concluded by a stipulation that :— 
VoL. XXXVII.—3. 
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This slip is attached to and made part of policy No. 1328999 
issued to the George W. Cone Lumber Company by the Law, 
Union & Crown Insurance Company. 


The permission to make additions, etc., in an enlargement, in 
a manner, of the assured’s rights, and the warranty may be con- 
sidered a restriction thereof. These are provisions and condi- 
tions appended to the policy, but they do not appear to relate to 
the interest in favor of the blank any further than they modify 
the general provisions contained elsewhere in the policy; so that 
there are no provisions or conditions expressing the manner of 
application of the conditions contained in the policy, or on the 
back thereof, preceding the clause under discussion. Does this 
mean that the preceding conditions shall not apply at all, or, in 
other words, was it necessary, to give them application, that they 
should have been repealed or set out again upon the slip, or an 
appropriate affirmative provision written thereon, saying in ef- 
fect that such preceding conditions shall apply when it had been 
as plainly stipulated as could be that they should apply? Any 
other answer but one; namely, that they were intended to apply 
in connection with such provisions and conditions as should be 
written upon the slip, and as modified thereby, would lead to a 
palpable absurdity, and hence it may be reasonably concluded 
that the conditions were intended to apply in all events, but as 
modified by whatever might be written upon the slip attached to 
the policy. If the “hereinbefore” conditions were not intended to 
have application, how easy it would have been to have said so 
bluntly and pointedly—that such conditions shall not apply ex- 
cept so far as they are reiterated upon the slip. The so-called 
union policies, which have received a settled construction, do 
this: Syndicate Ins. Co. vs. Bohn et al., 12 C. C. A., 531; Hast- 
ings et al. vs. Westchester Fire Ins, Co., 73 N. Y., 141; Magoun 
vs. Fireman’s Fund Ins. Co., 86 Minn., 486. The policy not hav- 
ing expressed it in that way, it is incumbent upon the court to 
seek for another meaning. The slip is made part of the policy, 
and, being so made part, all the conditions on the policy, con- 
tained both upon the back and upon the face of it, together 
with those contained upon the slip, should be construed together 
as One entire instrument, and all given effect, if possible; and, 
when so construed, the plain intendment becomes manifest that 
it was not designed that there should be one agreement with the 
insured and another with the mortgagee, or other person having 
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an interest in the property. I am aware of the rule that, if con- 
tracts of the kind manifested by policies of insurance contain 
ambiguous or incongruous conditions, the construction most 
favorable to the insured should be adopted. I am sure the para- 
graph in question is ambiguous enough, and why it should be 
retained and acted upon by men of clear business judgment is a 
mystery; but the rule does not go to the extent of according to 
the court a free hand to write into the contract a condition that 
was plainly never intended by the parties to be there, and such, 
it seems to me, would be the result of counsel’s contention, were 
it adopted. As a further reason for the construction I have given 
the policy, it is stipulated at the foot thereof that “this policy 1s 
made and accepted subject to the following stipulations and con- 
ditions, printed on the back hereof, together with such other pro- 
visions, agreements or conditions as may be indorsed hereon or 
added hereto”, so that the plain intendment from the whole con- 
tract is that all these conditions, including those contained upon 
the slip, should be construed together, and harmonized, if possi- 
ble, and this I have endeavored to do. But, if I am wrong about 
this, and if the cases last cited are unsound upon principle, I am 
nevertheless firmly of the opinion that the cases in the state courts 
cited and relied upon by counsel for plaintiff are without applica- 
tion here, because in the present matter there is no interest ex- 
isting in the creditor—that is, the Vancouver National Bank— 
with the consent of the insurance company. In other words, the 
insurance company has not agreed or stipulated that the bank 
has any interest, insurable or otherwise, in the property covered 
by the policy. Loss, if any, is made payable flatly to the bank, 
and not in so far as its interest may appear. So that in any event 
the conditions and provisions of insurance relating to such in- 
terest cannot apply here, because no such interest exists by 
agreement of the parties. The bank is simply the appointee of 
the insured, to receive whatever loss he may sustain by reason of 
fire, from the insurance company, under the conditions of the 
policy by which insurance was guarantied. 

The next question involved is whether the contract of sale en- 
tered into between George W. Cone Lumber Company and the 
Oregon Fir Lumber Company rendered the policy void, so that 
recovery cannot be had in this action. The contract was made 
and entered into between George W. Cone, of the first part, and 
the Oregon Fir Lumber Company, of the second part, and it 
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stipulates that the first party “has and does hereby sell and de- 
liver to said second party all the property hereinafter described 
upon the following conditions; to wit: The second party is to 
pay said first party the sum of fifty thousand dollars ($50,000) 
for said property, twenty-five thousand dollars ($25,000) of which 
is to be paid for the real estate and twenty-five thousand dollars 
($25,000) for all the other property. Said second party is to pay 
said first party the sum of ten thousand dollars ($10,000) upon the 
signing and delivery of this contract and the possession of said 
property, the receipt of which is hereby acknowledged by said 
first party. The balance is to be paid as hereinafter set forth. 
Said first party is to transfer and convey said real estate by a 
good and sufficient warranty deed and all the other property by a 
good and sufficient bill of sale”. 

Then, after describing the property in detail, the contract pro- 
ceeds :— ; 


The first party is to furnish said second party a complete 
abstract of title to said property showing a perfect title in said 
first party, which title is to be passed upon and approved by 
the attorney of said second party. He is also to perfect and 
complete his title to said property and clear up all taxes and 
incumbrances against the same except a certain mortgage to 
E. Quackenbush, on which there is a balance of some fifty- 


eight hundred dollars ($5,800), and a mortgage held by Geor- 
giana Jackson for one thousand dollars ($1,000). Said first 
party is to have not to exceed sixty days to complete said ab- 
stract and perfect said title and prepare and furnish said war- 
ranty deed and bill of sale. When said first party perfects his 
title and makes and delivers a good and sufficient warranty 
deed of said real estate and a bill of sale conveying and trans- 
ferring all of said property to said second party free from all 
incumbrances except the two mortgages above described, then 
said second party is to immediately pay said first party the bal- 
ance of said purchase price of forty thousand dollars ($40,000), 
after deducting the amount of the mortgages above described 
therefrom. The said second party is to have full possession 
and control of said property from this date and is to conduct 
and carry on said business. 


It is contended on the one part that, by virtue of this contract 
or agreement, a change was effected in the interest and title oi 
the subject of the insurance, and that thereafter the uncondi- 
tional and sole ownership was not in the George W. Cone Lum- 
ber Company, and thus that there was a violation of the stipu- 
lations of .the policy, rendering it void. This position is 
challenged as unsound upon the other part. It is a settled rule of 
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law that, under a contract which portends a present sale of 
realty, an equitable conversion takes place, and that the prop- 
erty will henceforth be treated in legal consequence as if the legal 
title had actually passed; the most important incident attending 
such a contract, which may be mentioned, being that the prop- 
erty will descend to the heirs of the vendee, while the purchase 
money will go to the personal representatives of the vendor. This 
proceeds under the maxim that “equity regards that as done 
which ought to have been done.” As is said by Mr. Pomeroy in 
his work on Equity Jurisprudence (section 368) :— 

“The vendee is looked upon and treated as the owner of the 
land. An equitable estate has vested in him commensurate with 
that provided for by the contract, whether in fee, for life, or for 
years. Although the vendor remains owner of the legal estate, 
he holds it as a trustee for the vendee to whom all the beneficial 
interest has passed, having a lien on the land even if in possession 
of the vendee, as security for any unpaid portion of the purchase 
money.” 

So it is said in Richter vs. Selin (8 Serg. & R., Pa., 425, 440) :— 

‘When a contract is made for the sale of land, equity considers 
the vendee as the purchaser of the estate sold and the purchaser 
as a trustee for the vendor for the purchase money. So much is 
the vendee considered, in contemplation of equity, as actually 
seised of the estate, that he must bear any loss which may happen 
to the estate between the agreement and the conveyance; and 
he will be entitled to any benefit which may accrue to it in the 
interval, because by the contract he is the owner of the premises 
to every intent and purpose in equity.” 

So, also, it is said, in McKechnie vs. Sterling (48 Barb., N. Y., 
330, 334), where @ contract very similar to the one involved here 
was under discussion :— 

‘The agreement between the parties was therefore a contract 
for the sale of an interest in land. The defendant was author- 
ized to take immediate possession. The payment of the consid- 
eration was to be made upon demand, as no time was fixed for 
its payment. Strictly, perhaps, the plaintiffs could not have re- 
quired payment till they tendered an assignment of the lease, 
and gave the defendant possession. The contract, however, was 
absolute, and vested in the defendant the equitable interest in the 
land the moment it was executed and delivered.” 

And, quoting from Sugden on Vendors (p. 254), the opinion 
continues :— 
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“That a vendee, being the equitable owner of the estate from 
the time of the contract of sale, must pay the consideration for. 
it, although the estate itself be destroyed between the agreement 
and the conveyance; and, on the other hand, he will be entitled 
to any benefit which may accrue to the estate in the interim.” 

This much as to the general equitable doctrine. 

Coming to the very point in controversy, we quote from Sny- 
der vs. Murdock (51 Mo., 175, 177) as follows :— 

“After an executory contract for the conveyance of real estate 
has been entered into by the execution of a bond for title and 
notes for the purchase money, the property is at the risk of the 
purchaser. If it burns up, it is his loss. If it increases in value, it 
is his gain. This is the settled equity doctrine, and is based upon 
the principle that in equity what is agreed to be done must be 
considered as done.” 

So in Dunn vs. Yakish (10 Okla., 388), a case almost identical 
in its facts with the one at bar, the court says :— 

“Does the iact of the insertion into a contract like the present, 
for the sale of real estate, of an agreement to deliver possession 
at a future day, make any difference in the application of the 
rule? It is true it does not appear in the cases cited there were 
in the contracts any stipulations as to delivery of possession at a 
future day, ‘nor is this circumstance alluded to; but they ex- 
plicitly say it is the passing of the title in equity which throws the 
risk of loss upon the vendee, and entitles him to accruing bene- 
fits.” 

These authorities indicate very conclusively that, when the 
sale takes place under an agreement of the kind considered, the 
equitable title passes at once from the vendor to the vendee, 
which is such a transfer of interest or title as will void the policy 
under the paragraph relied upon. Indeed, it is explicitly so held ‘ 
in Gibb vs. Philadelphia Fire Ins. Co., 59 Minn., 267. 

The question may be considered from another standpoint. It 
is held in Loventhal vs. Home Ins. Co. (112 Ala., 108) :— 

“A vendee of land in actual possession, exercising acts of own- 
ership under a valid executory contract of purchase, and holding 
the bond of the vendor to make title upon full payment of the 
purchase money, a portion of which remains unpaid, is the un- 
conditional and sole owner in fee simple of said land, within the 
meaning of a policy of insurance which is conditioned that the 
‘entire policy shall be void if the interest of the insured be other 
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than unconditional and sole ownership or if the subject of insur- 
ance be a building on ground not owned by the insured in fee 
simple’, and as to an insured holding such interest a policy with 
this condition is not void, but can be enforced at the suit of the 
insured.” 

To the same purpose is the holding of the court in Baker vs. 
State Ins. Co., 31 Ore., 41, 45. See, also, Pennsylvania Fire Ins. 
Co. vs. Hughes, 47 C. C. A., 459. 

Now, if it be true that such contract will constitute the vendee 
the unconditional and sole owner, it must follow unalterably as 
a corollary that such ownership cannot remain in the vendor, and 
that the contract itself operates to cause a change to take place 
in interest, title, and, if possession is delivered, in possession also. 
There is a line of authorities which, on cursory examination, 
seem to controvert the position that the loss in case of such a 
contract as is here entered into, occurring by reason of the de- 
struction of buildings by fire prior to the time when it is contem- 
plated that the deed shall be delivered, shall fall upon the vendee. 
The leading case on that view of the question is Wells vs. Calnan 
(107 Mass., 514), wherein the court says :— 

“When property, real or personal, is destroyed by fire, the 
loss falls upon the party who is the owner at the time; and if the 
owner of a house and land agrees to sell and convey it upon the 
payment of a certain price which the purchaser agrees to pay, 
and before full payment the house is destroyed by accidental fire, 
so that the vendor cannot perform the agreement on his part, he 
cannot recover or retain any part of the purchase money.” 

The principle seems to have been adopted in Powell vs. Day- 
ton, Sheridan & Grande Ronde R. R. Co., 12 Ore., 488. The true 
doctrine of that case, and of others upon which it proceeds, is 
elucidated in the case of The Tornado, 108 U. S., 342. The court 
there, in quoting from Taylor vs. Caldwell (3 Best & Smith, 826), 
says :— 

“In contracts in which the performance depends on the con- 
tinued existence of a given person or thing, a condition is im- 
plied that the impossibility of performance arising from the per- 
ishing of the person or thing shall excuse the performance.’ ” 

And, further, in commenting upon the case of Appleby vs. 
Myers (L. R. 2 C. P., 651) the court continues :— 

“There the plaintiffs contracted to erect certain machinery on 
the defendant’s premises at specific prices for particular portions, 
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and to keep it in repair for two years, the price to be paid upon 
completion of the whole. After some portions of the work had 
been finished, and others were in the course of completion, the 
premises, with all the machinery and materials thereon, were de- 
stroyed by an accidental fire. It was held that both parties were 
excused from the further performance of the contract, and that 
the plaintiffs were not entitled to sue in respect of those portions 
of the work which had been completed, whether the materials 
used had become the property of the defendant or not.” 

Then is cited Wells vs. Calnan (107 Mass., 514) as authority to 
that purpose. 

So it would appear that, where the parties had in view the con- 
tinued existence of buildings attached to realty until a convey- 
ance of the legal title is had, then the rule in Wells vs. Calnan 
(107 Mass., 514) is applicable. This is elucidated by a further 
reference to that case, and to a later one from the same court; 
namely, Allyn vs. Allyn, 154 Mass., 570. In the former the court, 
by way of distinguishing some authorities referred to, further re- 
marks :— 

“But in the case at bar the defendant has only agreed to pay 
the purchase money upon tender of a deed of the whole estate 
contracted for, including the buildings as well as the land.” 

And in the latter case, after referring to the contract, the court 
says :— 

“In such a state of things no condition can be implied that the 
performance of the contract is dependent upon the continued ex- 
istence of the buildings. The reasoning of the cases in which it 
has been held that both parties were excused from performance 
by the destruction before a breach of that which constituted an 
important part of the contract, but concerning whose destruction 
there was no provision in the contract, does not apply.” 

However, on the other hand, where the parties are dealing 
with the property in general, and their contract is for the sale 
thereof, which is then in existence and capable of delivery or 
conveyance, the contract works eo instante an equitable conver- 
sion, and the parties must be considered as having changed posi- 
tion in reference thereto, and the loss falls er if there 
should be any occurring before conveyance. 

In discussing the clause of the policy under consideration, the 
court, in the case of Skinner & Son’s Co. vs. Houghton (92 Md., 
68, 93), says :— 
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“Can it be doubted that there was a change in the interest in 
this property? As long as the insured has made no change in 
his estate in the property, a company may be perfectly satisfied 
to continue the insurance, but, if he makes such a change as to 
divest himself of all interest in the property, excepting a vendor’s 
lien for the purchase money, and has a responsible party bound 
for the payment of that, he does not have the same motive for 
the protection of the property that he had before. In short, the 
insurer’s risk is or may be increased by the change of the interest 
of the insured.” 

And so the court concludes that under a policy containing a 
clause identical with the one here under consideration, having in 
view a contract of the same nature, it wrought a change of in- 
terest in the insured as to the property that would render the 
policy void. 

I have considered the rule thus far as it relates to the 
realty only, for the sake of perspicuity, and it is only necessary 
now to add that the same rule will apply, with equal, if ‘not 
stronger, force to the personalty: 2 Kent’s Commentaries, 492; 
Commercial Bank vs. Davidson, 18 Ore., 57; Morrow vs. De- 
laney, 41 Wis., 149. 

Now, it will be seen that the contract is complete for the sale 
and transfer of the property in question. It contemplates, of 
course, a future conveyance by deed and by bill of sale; but the 
covenants and agreements are mutual, and the contract itself 
stands upon such covenants and agreements, without any at- 
tempt or design, apparently, to make them conditions precedent ; 
that is to say, the George W. Cone Company agrees to furnish 
the abstract as indicated on or before sixty days, and, when com- 
pleted, it further agrees to make and execute the deed and bill 
of sale and to deliver the same, and the Oregon Fir Lumber 
Company agrees to pay the balance of the purchase price. The 
conveyance is not made to hinge at all upon the performance of 
any conditions precedent, but the covenants are mutual and con- 
current, and the intendment is that the parties shall perform their 
covenants as agreed. Thus it is apparent that the intendment 
was that the contract should operate as a present sale, although 
executory, and that, in legal effect, when signed and delivered, 
it carried the equitable title, and henceforth there was an equita- 
ble conversion of the property. Under the testimony it is not alto- 
gether apparent that the Oregon Fir Lumber Company went into 
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possession, but it did what-was equivalent thereto. It author- 
ized George W. Cone to run the business in the interests of the 
Oregon Fir Lumber Company, and, according to the testimony of 
Cone himself, the profits thereafter were to accrue to the Oregon 
Fir Lumber Company, and not to Cone. Mr. Blagen, who was 
as much concerned in the Oregon Fir Company as any one, says: 

“In other words, he [Cone] was running it for the account of 
the Oregon Fir Lumber Company until such time as the deal was 
consummated.” 

So that there can be no question, under the contract and un- 
der the evidence, that the sale was absolute and not conditional, 
that it took effect at once to transfer the equitable title, and that 
the loss by the fire fell upon the Oregon Fir Lumber Company, 
and not upofi George W. Cone, and, as the contract had the ef- 
fect to violate the condition of the policy, it relieved the insur- 
ance company of all liability thereunder, 

There is some discussion as to whether Dooly, the agent of the 
company, and through him the company, should be charged with 
knowledge of the transfer, and with a ratification thereof. But 
it is hardly possible that this can follow from the facts shown. 
Mr. Dooly testifies that he was discharged as agent of the com- 
pany on August, 22, 1905, while in San Francisco, and, while he 
said on his examination in chief that he must have seen the ac- 
count of the sale in the Oregonian prior to his discharge, yet, as 
it appears the sale took place on August 22, 1905, it is very evi- 
dent that, being in San Francisco, he did not come into knowl- 
edge of the fact of sale until after his discharge, and hence it 
would seem that the company could not be affected by his knowl- 
edge thereof. At any rate, the proof does not show the fact as 
alleged. 

These considerations lead to findings for the defendant in the 
action and the complaint will therefore be dismissed, 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


UNION INSTITUTION FOR SAVINGS 
In CiTy OF BOSTON 


vs. 


PHENIX INS. CO.* & 


The policy, in compliance with the mortgage, was taken out for the 
benefit of the mortgagee as interest might appear. 


Held, That the mortgagee was entitled to its benefits, although he had 
no knowledge of its existence until after the fire, and it was available 
to both parties, regardless of its possession. 


When such policy was in the standard form and provided that no act oi 

any other person than the mortgagee or those claiming under him 

. should defeat it, the right of recovery was not affected by a subse- 

quent conveyance of the interest of the mortgagor or any other acts 
affecting the interest of the mortgagee. 


An offer of payment by the company without interest or costs, several 
months after beginning of suit, was no defense to the suit. 


The duty of compliance with a provision regarding the furnishing of 
proofs of loss and arbitration rested solely on the mortgagor. The 
company, however, was not liable until such provisions had been 
complied with and an opportunity had been given to replace. 


Report from Superior Court, Suffolk County. Action by the 
Union Institution for Savings in the City of Boston against the 
Phoenix Insurance Company. On report from Superior Court. 


BRANDEIS, DUNBAR & NuTTER (Edward F. McClennen and 
Harrison F. Lyman, of counsel), for Plaintiff. 
FREDERICK W. Brown, for Defendant. 


KNOWLTON, C. J. 

This is an action upon a policy of fire insurance, which was 
submitted on a statement of facts to be treated as evidence, it 
having been agreed that, if in the statement there was evidence 
for the plaintiff proper to be submitted to a jury, a verdict should 
be ordered for the plaintiff for a stipulated sum; otherwise, there 
was to be a verdict for the defendant. 

The plaintiff was a mortgagee, and the policy contained a 
statement that it was “Payable in case of loss to the Union Insti- 
tution for Savings of Boston, mortgagee, as interest may ap- 
pear”. The mortgage contained a covenant that the mortgagor 
should keep the property insured for the benefit of the mort- 


*% Decision rendered, Sept. 4, 1907. 
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gagee. The mortgagor, one Surbridge, procured the policy, but 
did not inform the plaintiff of it, and the plaintiff had no knowl- 
edge of it until after the fire. 

The first question is whether the plaintiff can avail itself of the 
contract thus made for its benefit. We think it plain that this 
question should be answered in the affirmative. Surbridge acted 
in part for himself and in part as an agent and representative 
of the plaintiff in procuring the policy. He must be held to have 
acted in the same double capacity in receiving and holding it. 
This policy contained a contract between the defendant and Sur- 
bridge, and a sowewhat different contract between the defendant 
and the plaintiff. Both the mortgagor and the mortgagee were 
protected in their rights under their several contracts contained 
in a single paper signed by the defendant: Palmer Savings Bank 
vs. Ins. Co. of North America, 166 Mass., 194; Hastings vs. Ins. 
Co., 73 N. Y., 141; Hartford Ins. Co. vs. Olcott, 97 Ili., 439-456. 
Surbridge’s action in, procuring the policy was in pursuance of 
the covenant in the mortgage, and was founded in part upon the 
consideration stated in the mortgage. It was immaterial which 
of the parties protected by the policy retained possession of the 
paper. It is also immaterial that the plaintiff, at the time of the 


fire, had not been informed of the action taken by the mortgagor 
for its benefit, under its authority. 

Surbridge, soon after receiving the policy from the defendant, 
left the state for parts unknown and, so far as appears, has not 
returned. It does not appear whether he ever knew of the fire. 
The policy is in the Massachusetts standard form, which appears 
in Rev. Laws, c. 118, § 60. It contains this language :— 


lf this policy shall be made payable to a mortgagee of the 
insured real estate, no act or default of any person other than 
such mortgagee or his agents, or those claiming under him, 
shall affect such mortgagee’s right to recover in case of loss on 
such real estate, 
Etc. The case presents questions, as to the rights of the mort- 
gagee under such a policy, which never have been decided in this 
commonwealth. 

In the first place it is plain that the subsequent conveyance of 
the equity of redemption, by the mortgagor, does not affect the 
plaintiff's right to recover under the policy: Whiting vs. Burk- 
hardt, 178 Mass., 535. It is equally plain that the defendant’s 
offer, made several months after the suit was brought, to pay the 
plaintift the amount of the mortgage if the plaintiff would assign 


¢ 
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it to the defendant, without any offer to pay interest or costs of 
suit, was not made within a reasonable time and cannot avail the 
defendants in this suit: Eliot, etc., Bank vs. Commercial Ins. 
Co., 142 Mass., 142. 

The more difficult questions arise under the provision that, in 
case of a loss, a statement in writing, setting forth the particulars 
of the loss, shall be forthwith rendered to the company by the 
insured, and the provision for an arbitration if the parties fail to 
agree as to the amount of the loss. It is quite certain that the 
party referred to as the insured in these provisions is the mort- 
gagor. The contract calls for but one such statement, and if the 
duty of furnishing it is upon the mortgagee when the loss is pay- 
able to him, then there is no such duty upon the mortgagor. The 
paper must be “signed and sworn to by the insured”; it must set 
forth “the interest of the insured therein”, and various other 
stipulated facts which are peculiarly within the knowledge of the 
mortgagor, “so far as known to the insured”. “The mortgagee is 
referred to in the policy in contradistinction to the insured, in 
different parts of the policy. The mortgagee, to secure his rights 
in that capacity, must pay on demand “for any increase of risks 
not paid for by the insured”. The company reserves the right to 
cancel the policy, “after giving written notice to the insured and 
to any mortgagee’’, etc. In the clause reciting the considera- 
tion, the company “does insure * * *” (the mortgagor). 

In Sanford vs. Mechanics’ Mutual Fire Ins. Co. (12 Cush., 541) 
a policy was taken out by the lessor of the premises, payable in 
case of loss to the lessee. It was held that the lessor was the in- 
sured within the meaning of that word in the policy. In Turner 
vs. Quincy Mutual Fire Ins. Co. (109 Mass., 568), where the 
policy was payable in case of loss to the mortgagee, the mort- 
gagor was treated as the person insured. In Campbell vs. New 
England Mutual Life Ins. Co. (98 Mass., 381) it was said that 
“the plaintiff did not, by virtue of the clause declaring the policy 
to be for her benefit, become the assured”. A similar doctrine is 
stated in Merril vs. Colonial, etc., Ins Co. (169 Mass., 10), in ref- 
erence to the assignee of a policy taken as collateral security for 
a debt. See, also, Bowditch Ins. Co. vs. Winslow, 3 Gray, 415. 

It is not easy to determine, in all particulars, what provisions 
of the policy are left applicable to the claim of the mortgagee by 
the stipulation that no act or default of the insured shall affect 
the mortgagee’s right to recover. The stipulation is not limited 
to acts or defaults occurring before the fire, but it includes all 
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acts or defaults of the mortgagor which otherwise might affect 
the mortgagee’s right to recover. 

The policy creates a liability of the insurer which depends in 
part upon the performance of certain acts by the owner of the 
property after the fire, in reference to the claim. In making the 
contract the parties seem to have assumed that a mortgagor who 
obtains insurance payable to a mortgagee is the party ultimately 
interested who will rightly represent the property and act for the 
mortgagee. It therefore provides that he shall make the state- 
ment in writing which the insurer needs as information of the 
loss. Under the contract the insurer may determine within fif- 
teen days to repair or rebuild the property instead of giving a 
pecuniary indemnity. The substance of the agreement is to in- 
demnify to the amount stated only after receiving a statement 
in writing in regard to the loss and after an award by arbitrators 
fixing the amount, if the amount is not agreed upon. The policy 
therefore provides that the insured, the mortgagor, shall also 
act in the appointment of arbitrators. Under the clause already 
quoted, the mortgagee’s right to recover is not affected by the 
mortgagor’s act or defaults in regard to these matters. 

The question arises, what are the rights of the other parties if 
the mortgagor fails to make a statement or to ask for arbitration ? 
On this point there is no express provision in the policy, and 
we must find our answer in its general language which indicates 
the purpose and intention of the parties. We are of the opinion 
that the company does not undertake to pay anything to any- 
body until it has notice and reasonable information of the loss, 
and an opportunity to rebuild or repair the property if it elects so 
to do, nor until the amount of the loss is determined by arbitra- 
tion, unless it is agreed upon or arbitration is waived. The con- 
tract of which the mortgagee has the benefit is a contract to pay 
only on these terms which appear in the substantive parts of the 
policy. It follows by implication, without an express provision, 
that the mortgagee has a right, in such a case, to make a state- 
ment of the loss and to ask for an arbitration. It is not that the 
express terms of the requirements upon the insured are directly 
applicable to him in all particulars, but that the contract contem- 
plates action on his part for his own protection, if the insured 
fails to take the action called for by the policy. , 

The statement mentioned in the policy is to contain facts, some 
of which are peculiarly within the knowledge of the insured, 
about which the mortgagee might know nothing. They are re- 
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quired of the insured because he is the insured, and is supposed 
to know them. The contract with the mortgagee does not require 
him to state facts of this kind. The policy requries the insured 
to make his statement forthwith after the fire. A mortgagee 
might not know of the fire for a long time after its occurrence. 
The implied contract between him and the company does not 
put upon him the obligation to make his statement forthwith 
after the fire, but it is enough if he makes it within a reasonable 
time, having reference to the fact that he is not expected to know 
of the fire immediately. 

The real question in a case of this kind is, what are the implica- 
tions to be derived from the policy, as to the contract between 
the company and a mortgagee in reference to whom there are 
no express requirements on this subject, and who is expressly 
protected from loss by the acts or defaults of the insured? We 
think the implication goes no further than to require him to 
furnish to the company in writing, within a reasonable time, 
proper information in regard to the loss, as to such matters as a 
mortgagee reasonably may be expected to know. It has been 
so held in regard to similar provisions in policies in other states: 
Glens Falls Co. vs. Porter, 44 Fla., 568; Dwelling House Ins. 
Co. vs. Trust Co., 5 Kan. App., 137; Adams vs. Farmers’ etc., 
Ins. Co., 115 Mo. App., 21; Queen Ins. Co. vs. Dearborn Ass’n, 
175 Jil, 115; Nickerson vs. Nickerson, 80 Me., 100. For a 
somewhat different view, see Building & Loan Ass’n vs. Holmes 
Ins. Co., 94 Ga., 167. 

In the absence of an agreement as to the amount of the loss, 
or a waiver of arbitration, the appointment of arbitrators to de- 
termine the loss is a condition precedent to a right to recover. 
This is of the essence of the contract made for the benefit of the 
mortgagee. See American Building & Loan Ass’n vs. Farmers’ 
Ins. Co., 11 Wash., 619, 40 Pac., 125. Although the insured is 
to act in obtaining an arbitration, we are of opinion that his neg- 
lect opens to the mortgagee by implication the right to make 
the contract effectual in this particular. 

The amount of the loss in the present case was not agreed 
upon or determined, and the plaintiff did not ask for an arbitra- 
tion. This is fatal to the claim, unless there was evidence on 
which the jury might find a waiver by the defendant. 

We are of opinion that there was not such evidence. A jury 
has often been permitted to infer a waiver of a special defense by 
an insurance company from very slight evidence. But we are not 
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aware of any case in which such an inference has been allowed, 
under language like that in this policy, without proof of some 
conduct of the company bearing upon the particular defense. In 
the present case there was no word or act on the part of the 
company or any of its agents showing any attitude of the com- 
pany as to the plaintiff’s claim except that of standing on all its 
legal rights. Under such circumstances it cannot be found that 
there was a waiver of any part of its defense. 

In Hayes vs. Milford Ins. Co. (170 Mass., 492) the language 
of the policy was different, and at first there was no question 
about the amount of loss. In Lamson Consolidated Store Serv- 
ice Co. vs. Prudential Ins. Co. (171 Mass., 433) there was a posi- 
tive denial of liability by the defendant, from which it might be 
inferred that there was a waiver of the right to arbitration to 
determine the amount of the loss. The cases of Wainer vs. Mil- 
ford Ins. Co. (153 Mass., 335), Harris vs. North American Ins. 
Co. (190 Mass., 361), and Westfield Cigar Co. vs. Ins. Cos. (169 
Mass., 382) are also distinguishable. 

According to the terms of the report there must be a 

Judgment for the defendant. 
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UNITED STATES CIRCUIT COURT. 


D. OREGON. 


BRECHT 
v8. 


LAW UNION & CROWN INS. CO.* 


The policy provided that it should be void if the interest of insured was 
other than sole and unconditional ownership. It covered a sawmill, 
machinery and fixtures specifically. The insured contracted with a 
chattel mortgagee, conveying to him all the property, with authority 
td take possession upon the consideration of an agreement to run 
the mill, pay certain indebtedness and return the surplas to the in- 
sured. 

Held, That the contract was not a mortgage, but a trust deed, which 
avoided the policy. 


At Law. 


Statement of facts by WOLVERTON, D. J. 
On October 5, 1904, defendant issued to A. S. Douglass, R. P. 
D. Douglass and A. B. Douglass, partners doing business under 


the firm name of St. Johns Lumber Company, its policy of insur- 
ance, whereby it insured the firm against loss or damage by fire, 
as per printed slip attached to the policy, as follows :— 


$1,500 On frame wet log saw mill building and additions, 
adjoining and communicating, situate on the east 
bank of the Willamette River, St. Johns, Mult- 
nomah County, Ore. 


$1,500 On engines, boilers and connections. 
$1,500 On fixed and movable machinery. * * * 


$500 On lumber; all while contained in and piled upon 
the within described premises. 


Other concurrent insurance permitted. 


Loss, if any, hereunder is hereby made payable to 
Daniel Brecht. 


This slip is attached to and made a part of Policy 
No. 1328859 of the Law Union & Crown Insur- 
ance Company, issued to St. Johns Lumber Co. 
On May 19, 1905, the defendant issued to the St. Johns Lum- 
ber Company another policy of insurance, whereby it insured the 
latter company against loss or damage by fire, as per printed slip 
attached thereto, as follows :— 


% Decision rendered, March 4, 1907. 
VoL. XXXVITI.—4. 
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On frame wet log saw mill building and additions 
adjoining and communicating, situate on the 
east bank of the Willamette River, St. Johns, 
Multnomah County, Ore. 

On engines, boilers and connections. 

On fixed and movable machinery. * * * 

Loss, if any, payable to Daniel Brecht. 

Other concurrent insurance permitted. 


This slip is attached to and made part of policy 
No. 1329006 issued to St. Johns Lumber Com- 
pany by the Law Union & Crown Insurance 
Company. 


Another slip attached to the same policy contains the follow- 
ing stipulation :— 


It is warranted by the insured that whenever any of the fol- 
lowing named parts of the plant described in this policy, to-wit: 
Saw mill is idle or not in operation, from any cause whatever, 
competent watchmen shall be employed and due diligence used 
to keep a continuous watch both day and night in and immedi- 
ately about said part of the plant. If any of the above named 
parts is idle or not in operation for a period of more than thirty 
(30) days without the written consent of this company this 
policy shall be void. 


The two policies are otherwise identical, as respects their pro- 
visions and conditions, and each contains the following stipula- 
tion at the foot thereof :— 


This policy is made and accepted subject to the following 
stipulations and conditions, printed on the back hereof, to- 
gether with such other provisions, agreements or conditions 
as may be indorsed hereon or added hereto, and no officer, 
agent or other representative of this company shall have power 
to waive any provision or condition of this policy except such 
as by the terms of this policy may be the subject of agreement 
indorsed hereon or added hereto, and as to such provisions 
and conditions no officer, agent or representative shall have 
such power or be deemed or held to have waived such provi- 
sions or conditions unless such waiver, if any, shall be written 
upon or attached hereto, nor shall any privilege or permission 
affecting the insurance under this policy exist or be claimed 
by the insured unless so written or attached. 


And upon the back thereof the following, among others :— 
This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if the 
interest of the insured be other than unconditional and sole 
ownership; or if the subject of insurance be a building on 
ground not owned by the insured in fee simple; or if the sub- 
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ject of insurance be personal property and be or become in- 
cumbered by a chattel mortgage; or if, with the knowledge of 
the insured, foreclosure proceedings be commenced or notice 
given of sale of any property covered by this policy by virtue of 
any mortgage or trust deed; or if any change, other than by the 
death of an insured, take place in the interest, title or posses- 
sion of the subject of insurance (except change of occupants 
without increase oi hazard), whether by legal process or judg- 
ment or by voluntary act of the insured, or otherwise. 

If, with the consent of this company, an interest under this 
policy shall exist in favor of a mortgagee or of any person or 
corporation having an interest in the subject of insurance other 
than the interest of the insured as described herein, the condi- 
tions hereinbefore contained shall apply in the manner ex- 
pressed in such provisions and conditions of insurance relating 
to such interest as shall be written upon, attached or appended 
hereto. 


At the time of the issuance of the policy the plaintiff was a 
creditor of the St. Johns Lumber Company, bemg secured by 
chattel mortgages upon the personalty covered by the insurance. 
On August 25, 1905, the copartners above named, doing business 
as the St. Johns Lumber Company, as parties of the first part, 
entered into a contract with Daniel Brecht, the plaintiff, as party 
of the second part, in language following :— 


In consideration of the foregoing the party of the second 
part does hereby assume and agree to pay all outstanding in- 
debtedness owing by the said parties of the first part, incurred 
in connection with the said milling business; the said outstand- 
ing indebtedness, with the exception of certain sums due for 
labor, and including the amounts due by the parties of the first 
part to the party of the second part, is shown by the items 
hereto attached and marked “Exhibit A” and hereby expressly 
made a part hereof, and aggregating in amount the sum of 
sixteen thousand, three hundred and thirty dollars and thirty- 
six cents ($16,330.36); and in addition thereto the party of 
the second part assumes and agrees to pay the obligations of 
the said first parties for labor performed in connection with 
their said milling business now unpaid and amounting ap- 
proximately to the sum of three hundred and seven dollars 
($307). It is hereby expressly understood and agreed that the 
second party does not assume or agree to pay any sums in ad- 
dition to those represented on said “Exhibit A” and the said 
sum due for labor aggregating approximately the sum of $307. 
Immediately upon the execution of these, presents the party 
of the second part shall be given and take possession of said 
mill and all thereof and everything connected therewith, and 
said accounts receivable, lumber and stock on hand, and all 
other items connected with said milling business or used or 
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intended to be used therein, and shall, at his own election, 
operate said mill in such manner as he may see fit; nothing 
herein contained, however, shall be construed so as to compel 
the second party to operate said mill; but the second party 
may operate the same for such length of time and in such way 
as he may see fit; and the second party may, at any time he 
may see fit, and for such prices as he may be able to obtain, 
dispose of any and all of said property. All debts contracted 
by the second party in the operation of said mill or in any wise 
connected therewith shall be deducted from the receipts of 
operation or from the money received from the collection of 
said accounts or the sale of said property. The said second 
party may, at any time he sees fit, and for such prices as he 
may see fit, dispose of any and all of said property in bulk or 
otherwise. The said party of the second part shall keep true 
and correct account of all expenditures made by him in con- 
nection with the operation, management and sale of said prop- 
erty, and of all sums received by him in any way connected 
therewith, and apply the same: Ist. To the expenses of op- 
erating said mill and other expenses incurred by him, howso- 
ever. 2d. To the payment of all of the said debts now due by 
said first parties and herein mentioned, including the claims 
and demands of the second party against the first parties, and 
aiter the full payment of all said obligations and debts, any 
surplus remaining shall be at once paid over to the parties of 
the first part. The parties of the first part shall, upon the 
demand of the second party, execute and deliver to the second 
party, or to whomsoever the second party may designate, such 
bills of sale, assignment or conveyances as the second partv 
may deem proper to fully vest in the second party or such 
person as may be designated by him, the entire legal and equi- 
table title to all of the property now owned by said parties oi 
the first part. 


The property was destroyed by fire September 1, 1905, and 
plaintiff sues, by two counts, to recover upon each of the poli- 
cies of insurance. As one of the defenses to each of the causes 
of action it is alleged that plaintiff went into immediate posses- 
sion of the property under the contract above set out, and that, 
by reason of said contract and the action of the parties concerned 
in pursuance thereof, the policies were rendered void, and that 
defendant was thereby relieved of liability thereunder. 


WiiiiaM T. Murr, for Plaintiff. 
Snow & McCamant, for Defendant. 


WOLVERTON, D. J. (after stating the facts). 
The questions presented in this case of which I deem it im- 
portant to take note are the same as those presented in the case 
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of Vancouver National Bank vs. Law Union & Crown Ins. Co. 
(just decided, ante p. 27), save one, which I will now determine. 
That question is whether, by virtue of the contract of August 25, 
1905. between the St. Johns Lumber Company and the plaintitt. 
a change was effected in the interest, title or possession of the 
property, the subject of the insurance, such as renders the poli- 
cies of insurance upon which the action is based void under the 
stipulations and conditions therein contained. In the view I take 
of the question, its solution depends upon the proper interpreta- 
tion of the contract. It is contended, on the one hand, that the 
instrument was intended by the parties as an unconditional con- 
veyance of the property from the vendor to the vendee, in trust 
ior the purposes therein stated, or, if not so determined, then 
that it operates as an assignment of the property irrevocably for 
the benefit of the creditors of the St. Johns Lumber Company ; 
while, upon the other hand, it is strongly insisted that the writing 
portends a chattel mortgage only, and that its true purpose was 
merely to secure the payment of the debts of the St. Johns Lum- 
ber Company. 

The instrument should be construed by its four corners, so as 
to give all parts of it operation, if possible, and this in connection 
with the attending circumstances and conditions as shown by the 
testimony introduced at the hearing. If it was the purpose to 
convey the property to Brecht as a security for the payment of 
his demands, along with the demands of other creditors of the 
St. Johns Lumber Company, then it should be deemed and con- 
sidered a mortgage; and, by whatever name it may be called, 
equity looks beyond that, and determines the true intent and 
purpose of the parties, as gathered from the instrument itself and 
the attending conditions under which it was executed. If, how- 
ever, it was the purpose to vest the ultimate legal title in Brecht, 
in trust though it may be, to be disposed of as his judgment 
might suggest, for the purpose of procuring funds whereby to 
ineet the obligations outstanding against the St. Johns Lumber 
Company, and that it was merely intended that the vendor 
should be entitled to the surplus only of what might be left after 
disposing of the property and applying the proceeds to the debts, 
then the instrument should be considered as a deed of trust sim- 
ply, and not as a mortgage. Mr. Justice Bean has noted the dis- 
tinction between a mortgage and a deed of trust, in the case of 
i,add vs. Johnson, 32 Ore., 195, 200. He says :— 

“A mortgage or deed of trust in the nature of a mortgage is 
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intended as security for the payment of money, or for the per- 
formance of some collateral act, and becomes void upon such 
payment or performance; * * * while a deed of trust of the 
character under consideration here is an absolute and indefeas- 
ible conveyance of the whole of the grantor’s title, for the pur- 
pose expressed. The former, whatever the form of the instru- 
ment, or whatever name may be given it by the parties, creates 
a mere lien, while the latter conveys title.” 

On the other phase of the question, as to whether this contract 
should be considered an assignment for the benefit of the credit- 
ors, the distinction is clearly made by Caldwell, C. J., in the case 
of Bartlett vs. Teah (C. C.), 1 Fed., 768. He says :— 

“A mortgage does not invest the mortgagee with an absolute 
and indelfeasible title. The equitable title, called the ‘equity ot 
redemption,’ remains in the mortgagor. The mortgage is a se- 
curity for the debt, and creates a lien upon the property in favor 
of the creditor. There is no difference in legal effect between a 
mortgage with a power of sale and a deed of trust executed to 
secure a debt, where the power of sale is placed in a third person. 
Both are securities for a debt. Both create specific liens on the 
property; and in both the equitable title or right of redemption 
remains in the debtor, and is an estate or interest in the property 
that the debtor may sell, or that may be seized and sold under 
judicial process by his other creditors, subject to the lien created 
by the mortgage or deed of trust. * * * An assignment for 
the benefit of creditors is well defined to be ‘a transfer by a debtor 
of some or all of his property to an assignee in trust, to apply the 
same, or the proceeds thereof, to the payment of some or all of 
his debts, and to return the surplus, if any, to the debtor’: Bur- 
rill on Assignment, § 2. The terms of the instrument in this case 
bring it exactly within this definition, and stamp it as an assign- 
ment for the benefit of creditors, and not a mortgage, or deed of 
trust in the nature of a mortgage. Unlike a mortgage or deed 
of trust, it was not given by way of security. There is no defeas- 
ance clause giving the grantor the right of redemption. It does 
not create a lien on the property, but conveys it absolutely for 
the purpose of raising a fund to pay debts; and, if valid, it passed 
the absolute title, legal and equitable, to the grantors in the deed, 
subject to the trust, and placed the same beyond the reach of 
the debtor, as well as her creditors, until the purposes of the 
trust were satisfied. When the debts were paid, the debtor had 
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a right to the surplus, but until that was done she had no legal or 
equitable interest in the property, or its proceeds, that could be 
sold or incumbered or seized on attachment or execution by her 
creditors.” 

This case has the sanction of Shiras, D. J., in a much later 
case, reported as Appolos et al. vs. Brady et al., 1 C. C. A., 299. 
Special reference is there made to the Arkansas authorities, 
which hold very clearly to the same principle: Richmond vs. 
Mississippi Mills, 52 Ark., 30; Robson vs. Tomlinson, 54 Ark., 
229. See, also, Holliday vs. Benoist, 37 Mo., 501. The like dis- 
tinction as between a mortgage and an assignment for the benefit 
of creditors is stated in Bank vs. Crittenden, 66 Iowa (240, 241) as 
follows :— 

“Ii the conveyance is to a trustee, and the debtor intends to 
divest himself, not only of the title to the property, but of all 
control over it, if it is intended as an absolute conveyance of all 
of his property, and is made for the purpose of securing a distri- 
bution of its proceeds among his creditors, or a portion of them, 
in legal effect it is an assignment for the benefit of creditors, no 
matter what name or designation the parties may have given it. 
On the other hand, if the intention of the debtor is merely to se- 
cure his debt to one or more of his creditors, and the conveyance 
is not intended as an absolute disposition of his property, but he 
reserves to himself a right therein, the conveyance will be treated 
as a mortgage, even though the debtor is insolvent at the time, 
and it covers all his property, and but a portion of his debts are 
secured by it.” 

See, also, Sabichi et al. vs. Chase, 108 Cal., 81. 

The same doctrine has been announced in the Oregon Su- 
preme Court in the case of Monteith vs. Hogg, 17 Ore., 270. Mr. 
Justice Lord, in speaking for the court, says :— 

“An assignment whereby the debtor conveys all his property 
for the benefit of his creditors amounts to a complete cession or 
surrender of his property to his creditors. It operates to vest in 
the assignee the legal title to the property, but the beneficial in- 
terest is in the creditors, the cestuis que trust. He is seized not 
ior himself, but for the creditors, and as a consequence the mo- 
ment he is seized the beneficial, substantial interest passes out of 
him into them. Necessarily the converse of this proposition must 
be true as to the assignor’s interest in the property assigned. 
After the assignment he is devested of the legal title to the prop- 
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erty assigned, and the only possible interest he can have is 
wholly uncertain and contingent, and according to the nature 
of the transaction only results after the payment of the debts, 
and is confined to such residuum as may remain of the unappro- 
priated property or its proceeds. In a word, until the purposes 
of the trust are satisfied, the assignor has no legal or equitable 
rights in the assigned property.” ; 
Now, we will turn to the instrument itself, and determine its 
character. By the first provision, after reciting the considera- 
tion, the contract purports to grant, bargain, sell, convey, assign 
and set over unto the plaintiff all of the property (describing it in 
detail), together with all moneys, claims, demands, lumber on 
hand and in stock and logs intended to be cut into lumber. Then, 
following the habendum clause, it is stipulated that, in considera- 
tion of the foregoing, the plaintiff assumes and agrees to pay all 
outstanding indebtedness owing by the lumber company in- 
curred in connection with the milling business, and also all of 
certain labor claims amounting to the sum of $307, as exhibited 
by a schedule attached. By the third paragraph it is stipulated 
that the plaintiff shall be given possession of the mill, and every- 
thing connected therewith, and of all the property mentioned and 
described in the contract, and that he shall have the right, at his 
election, to operate the mill in such manner as he may deem 
proper, and shall sell any of the property at any time, as he may 
see fit, for such prices as he may be able to obtain for the same; 
that an account of all the debts contracted in connection with the 
operation of the mill subsequent to the transfer shall be kept, 
and the amount thereof deducted from the money received from 
the collection of the accounts or the sale of the property. It is 
further provided that, after the sale of such property, the plain- 
tiff shall pay, first, the operating expenses of the mill; and, sec- 
ond, all the debts and demands due from the lumber company to 
said plaintiff, and, after the full payment thereof, the surplus, if 
any remain, shall be paid over to the company. Then follows the 
provision that the lumber company shall, on demand, at any 
time, execute and deliver to the plaintiff, or whomsoever he may 
designate, such bills of sale, assignments or conveyances as the 
plaintiff may deem proper to fully vest in him, or in such other 
persons as he may designate, the entire legal and equitable title 
to all the property owned by the lumber company. There is 
nothing upon the face of this instrument, or in the plain reading 
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thereof, to indicate in any way that it was designed or intended 
as a mortgage. It purports to convey an absolute title, without 
reservation or right of redemption. The power of sale in the 
vendee is absolute, and not conditional in any way upon the 
vendor's failure in payment of the indebtedness specified. While 
the application of the proceeds is fixed by the conditions of the 
trust, no declaration is to be found that the sale should be void 
upon the payment of such demands; nor is there anywhere to 
be found in the writing any condition suggestive of a mortgage 
agreement, or of a deed of trust in the nature of a mortgage. 
Aliunde the written agreement, one of the partners of the firm of 
the St. Johns Lumber Company testifies that all claims and de- 
mands against the firm were intended to be included in the sched- 
ule attached, but that a few were omitted through oversight; and, 
when asked what was the purpose of executing the instrument to 
Brecht, he replied :— 

“It was for the protection of Mr. Brecht and myself and the 
creditors. We got considerably involved, as the lists show there, 
and was behind in our payments. We hadn't collected up our 
bills as we should, and first thing we knew we were cramped. 
And there was one of the creditors was about to commence an 
action against us, and I was afraid it would sacrifice the prop- 
erty. So Mr. Brecht and I talked it over, and he agreed, if I 
would secure him in some way, that he would stand between me 
and those creditors, and pay them off as we could work it out of 
the business. And the result was we got up this agreement. 
And this creditor, the one that was liable to give us the trouble, 
he paid him off the first one, some $2,300 or $2,400.” 

Prior to the time of entering into this agreement Brecht held 
two chattel mortgages against the property for the security of 
his demands, amounting to more than $7,500. This constitutes 
all the testimony that has any bearing upon the purpose for which 
the contract was executed. The only statement of the witness 
explanatory of the purpose is that Brecht agreed that if he (the 
witness) would secure him in some way, he would stand between 
witness and those creditors, pay them off as they should work 
it out of the business. The result was the agreement, and to that 
we are referred to determine how Brecht was to be secured. 
The matter aliunde does not therefore materially help us. There 
was no understanding tantamount to a defeasance, and no agree- 
ment changing the relations of the parties except as expressed 
in the contract itself. The last paragraph was designed appar- 
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ently as a provision for further assurance as to title. In view of 
the conditions, therefore, of the contract, construed in the light 
of the testimony, so far as it sheds any light, and in further con- 
sideration that the contract in the form in which we find it super- 
sedes two chattel mortgages, which were concededly such, it 
seems to me that there can be but one conclusion, namely, that 
it was intended solely as a trust agreement or deed to enable 
recht to dispose of the property, and vested the title absolute 
in him. Whether it be called a trust agreement or trust deed, or 
a deed of assignment for the benefit of creditors, is of no practi- 
cal importance, as in either event it carried the title, and does not 
constitute a mortgage or mere lien for the security of Brecht. 

It is insisted by the plaintiff that, if there was left in the vendor 
an insurable interest in the property, then it could not be con- 
sidered that there was a change of interest, title or possession 
within the purview of the policies. But I cannot agree to this 
proposition. It is very clear that a bond for a deed, under the 
authorities, will transfer the equitable title, and yet there remains 
in the vendor, perhaps, an insurable interest, or an interest which 
the insurance companies might legally insure. Yet, as has been 
seen in the Vancouver Bank Case (just decided, ante p. 27), where 
the equitable title has been transferred, that in itself works a 
change of interest such as will void the policy under the clause 
invoked here; but, under the present contract, | am of the opin- 
ion that no insurable interest remained in the St. Johns Lumber 
Company: Lazarus vs. Commonwealth Ins. Co., 22 Mass., 76. 

Another view is here suggested, in addition to the arguments 
made in the Vancouver National Bank Case, that it was permis- 
sible for the plaintiff to show that it was the intention of the par- 
ties to make the loss payable to Brecht “as his interest may ap- 
pear”, and not to him absolutely. I am of the opinion that this 
would result in a change in the written contract itself, and is 
therefore not competent under the rules of evidence. As the con- 
tract reads, the loss is made payable to Brecht without else; and, 
under the stipulation, as has been seen in the former case, Brecht 
was appointed, with the consent of the company, to receive the 
amount of the loss, and is in reality made a trustee for that pur- 
pose, and thus he is authorized to sue in his own name and re-: 
cover the whole of the loss. No condition being imposed upon 
him to show that he has any interest whatever in the subject of 
insurance, it is only necessary for him to establish the condition 
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that the loss was made payable to him. Whereas, if the loss was 
made payable to him “as his interest may appear”, he would have 
to show such interest as he had, and could not recover otherwise. 
So I say that any testimony which would have a tendency to show 
an intention of the parties contrary to what is written would be 
inadmissible, as it would vary the terms of the contract. 

The other two questions insisted upon here, namely, that 
plaintiff is without an insurable interest, and that the slips attached 
to the policies contain all the conditions affecting the insured, 
are settled in the Vancouver National Bank Case. 

These considerations lead to a rendition of judgment for the 
defendant, and the complaint will therefore be dismissed. 


SUPREME COURT OF IOWA. 


KENNY 
v8. 
BANKERS’ ACCIDENT INS. CO. or Des MoINEs.* 


The statute provided that the term within which action might be brought 
on an accident policy should not be limited to less than one year 
from the time the cause accrued. The policy provided that it should 
be brought within six months after the disability terminated or be- 
came permanent. 


Held, That where the policy provided for a weekly payment in case of 
non-fatal injuries, for not more than fifty-two weeks, the cause of 
action in case of permanent disability accrued one year from the acci- 
dent, and a suit brought within six months thereafter was in time. A 
statute providing that no stipulation in the policy issued by any com- 
pany limiting the time to less than one year after knowledge by the 
beneficiary applies to accident companies doing business within the 
state. 


The policy provided for smaller liability for accidental injuries due to 
disease than for those resulting from purely accidental causes. 

Held, That where the physicians called the injury a disease due to an 
injury, the question as to whether it was due to disease was for the 
jury. The term disease meant an illness or disorder wholly distinct 
from a wound producing an injury or immediate functional disturb- 
ance, 

Held, That where the insured was injured while operating a mower, re- 
sulting in a visible external mark and developing into traumatic neu- 
ritis, it was not from a disease calling for reduced indemnity. 

A previous notification by a company, on the expiration of an accident 
policy, that it would only be continued at a new rate, was not evi- 
dence of a rejection of a previous application or cancellation of a 
policy. 


*% Decision rendered, Oct. 24, 1907. 
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The term “occupation” does not apply to acts of exercise or diversion. 
Without direct authorization the executive committee of a board has no 
power to make a classification of risks. 


Appeal from District Court, Sioux County. Action at law 
upon a policy of accident insurance. From a verdict and judg- 
ment for plaintiff, defendant appeals. 


N. T. GuERNSEY, CHAS. HuTcHINSON, and Orr & TE 
PASKE, for Appellant. ; 
CLARENCE A. PLANK and ERICSON & STICKNEY, for Appellee. 


DEEMER, J. 

In the year 1901, defendant company issued to plaintiff an ac- 
cident insurance policy, whereby it insured him against bodily 
injury caused solely by external, violent and accidental means, 
agreeing to pay during the continuance of non-fatal injuries $25 
per week for a time not exceeding fifty-two weeks, which said 
injuries should independently of all other causes immediately, 
wholly and continuously disable him from transacting any and 
every kind of business pertaining to his business as stated in his 
application. The policy also contained these provisions :— 


In the event of claims for indemnity on account of disabling 
injuries of which there is no external mark on the exterior of 
the body of the assured visible to the eye, accidental injuries 
resulting in or from or caused directly or indirectly, wholly or 
in part by hernia, fits, vertigo, somnambulism or disease in any 
form, or while the member is. affected therewith or thereby, 
then and fn every such case the liability of this company shall 
be $250 for accidental death or $10 per week for a period not ex- 
ceeding ten weeks for injuries causing total disability. * * * 
(7) If the assured shall change his occupation to or be injured 
in any occupation or exposure or in performing acts classi- 
fied by this company as more hazardous than that in which the 
member was classed when accepted, then and in all such cases, 
the insurance, fixed indemnity or weekly indemnity payable 
shall be only the amount fixed for such increased hazard in ac- 
cordance with the classification of risks by the company and 
as per the table on the back hereof. * * * (10) Insurance 
in this company is not forfeited by a temporary change of oc- 
cupation; the following table will apply according to the clas- 
sification of the company in case of accidental injury while 
engaged temporarily in any occupation classified by the com- 
pany as more hazardous than that under which this policy is 
issued. If accidentally injured while engaged in any occupa- 
tion classed below extra hazardous the company will pay $100 
death benefit or $2.50 weekly indemnity :— 
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Classification. Be- 

low Preferred. Weekly Indemnity. 
Ordinary cent. 
Medium cent. 
Special Vande cent. 
Hazardous , cent. 
E.xtrahazardous cent. 

In his application for insurance, plaintiff stated that his occu- 
pation was that of manager of the Hawarden Flour Mill, of 
which he was proprietor, and that the more hazardous duties 
connected therewith were office duties and overseeing. Defend- 
ant in its answer pleqded that plaintiff was not engaged in the 
business stated by him, but in a more hazardous one; that his 
injuries were such as that he was not entitled to the $25 per week 
jor fifty-two weeks; that his trouble was not due to the accident 
he received, but to rheumatism; that the action was not com- 
menced within the time provided by the policy; that in no event 
was plaintiff entitled to more than $100; that in his written ap- 
plication plaintiff stated that no accident company had ever re- 
jected his application or canceled his policy, which was false and 
untrue; and some other matters not necessary to be mentioned. 
Upon these issues, the case was tried, resulting in a verdict for 
plaintiff in the sum of $1,300. 

The questions presented by the appeal render it necessary to 
state some of the facts. The evidence shows that plaintiff, at the 
time of taking out his insurance, and for some time prior and 
subsequent thereto, operated a flour mill and was engaged in 
the manufacture of flour and feed, for a time as part owner and 
then as owner; that he was night miller, day miller, and then 
manager. Just prior to the accident his principal work was in 
the office supervising and waiting on trade and buying wheat. 
We now quote the following from his testimony: “I did not as 
a rule attend to the machinery at that time. I think I hired a 
miller in the winter of 1901 and 1902. Prior to that time I had 
been able to do, and had done, the work around the mill, rather 
than overseeing it. I ran the mill for twelve or thirteen years. 
1 did the work of waiting on the trade, and had something to do 
with the running of the machinery, and did the repairing on the 
machinery if it needed it. I worked around and supervised. I 
did a miller’s work. Prior to the hiring of a miller in the winter 
of 1901 and 1902, I had assisted in the work of grinding, as weil 
as waiting on customers. After getting the elevator, that needed 
more attention to take care of that branch of the business, and 
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this miller attended to the grinding, and so on, principally. 1 
looked after the machinery more or less prior to getting the 
miller. My partner and mystelf did that work between us, and [ 
have another man that has been with me fourteen years. My 
partner was with me until 1898.” Plaintiff gave the following 
account of the accident which he received: ‘On the 24th day of 
July, 1902, I started on my vacation to Manchester, Iowa. I 
went to see my brother and other relatives. My brother’s name 
is Joseph B. Kenny, and he lived about two miles from Man- 
chester and was in the dairy farming business. I got to my 
brother's place on the evening of the 25th and was hurt on the 
30th. Between those days I visited with my brother, called on 
the old neighbors and did some hunting, and on the 30th I went 
out to mow a piece of grass for my brother at about 10 o'clock 
in the forenoon. My condition of health was good at that time, 
and | had not been suffering from any disease or trouble. I was 
in vigorous health and did not have any pains at that time, nor 
had I any for a long time prior. I had a new six-foot McCormick 
mower. It had an iron seat, the usual form of all seats on mow- 
ing machines. The seat had raised edges all around it, and in the 
centre of the seat there was a raised portion right in front. It 
was cast iron, with holes or slits in it. The raised rim was perhaps 
two-thirds of the way around the sides, and it was open in front, 
except this raised saddle in the centre. The edge of the seat in 
the forepart and sides of this saddle was pretty sharp iron. I 
hitched on the mower, which had been left on a piece of ground 
that had already been cut over, not far from the piece I wanted 
to mow, a twenty-acre field. It was a small point up at the top of 
the field that had been drained. That drain came down by the 
fence until it got near the end of the twenty acres and cut off 
down across the road, leaving a small three-cornered piece. In 
order to get over to that three-cornered piece we had to cross this 
little ditch. It had been a very wet season that vear, and usually 
there was no water in that ditch at that time of the year. But it 
liad been a very wet season, and there was quite a pitch coming 
down to the ditch. The ditch itself was not very deep, but there 
was quite a pitch on both sides, rather a sharp pitch. When the 
horses went down into that they did not see the water as I sup- 
posed until they got on that pitch, and they jumped the ditch, and 
the mower went into the ditch, and, the horses going pretty 
rapidly, the outside end of the sickle bar caught on the bank of 
the ditch, stopping the machine at once. The shock of the sud- 
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den stopping of the machine throwed me up off of my seat, and 
when I came down I struck on the seat; the seat not setting 
square at the time, and being tilted on account of the position of 
the mower in the ditch. And I struck across my leg and back, 
on the front part of the seat. I got on the seat and got out of 
there and went on and cut the piece of grass. It took me perhaps 
an hour or an hour and a half. When I drove there I knew there 
was a ditch, but I had not been there for twenty years, and it had 
been worn deeper than when I| knew it. It was covered and con- 
cealed by very rank grass. I was not expecting anything of the 
kind when the horses jumped. When I finished the mowing I got 
off the mower. The pain commenced at once when I received 
the injury and kept on growing worse, gradually increasing. 
When | had finished the mowing I walked to the house. There 
was a wagon there. I endeavored to get into the wagon, but 
could not, but had to walk to the house, perhaps for a mile 
When I got home the pain kept increasing, and I laid down on 
the lounge. I think I was not undressed until the afternoon. I 
went to bed shortly after the dinner hour.” Several doctors ex- 
amined plaintiff after he received his injuries, and they testified, 
in substance, that he (plaintiff) was suffering from traumatic neu- 
titis due to his striking the seat of the mower; traumatic neuritis 
being, as we understand it, inflammation of a nerve or nerves due 
to external injury. These doctors also said that neuritis was 
something different from rheumatism and readily distinguishable 
from neuralgia. Some, if not all, of these physicians testified 
without specifying with much particularity as to what they meant, 
that neuritis was a disease. Plaintiff was injured July 30, }902, 
and this suit was commenced January 22, 1904. 

Enough has been stated to dispose of many of the questions 
presented. It is contended that the action was not commenced 
in time. It is provided in the policy that action therein should 
be commenced within six months next “after disability for which 
claim is made either terminates or assumes a fixed and perma- 
nent character”. As plaintiff was totally disabled, his cause of 
action did not accrue until July 30, 1903, and by section 1744 of 
the Code of 1897 it is provided that the time within which action 
is to be brought against an insurance company shall not be lim- 
ited to less than one year from the time when a cause of action 
for the loss accrues. See. also, section 1820. This section ap- 
plies to such companies as the defendant, and the action was 
commenced in time: Christie vs. Ins. Co., 82 lowa, 360. 
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2. Next it is argued that the court was in error in not stating 
the issues to the jury. True, the trial court did not give a formal 
statement of the issues, but this is not required by statute. Nor 
is it necessary to a proper submission of a case that it be given. 
It is enough if the court directs the jury as to the facts necessary 
to be found to justify a recovery and states what will defeat a 
recovery on the policy. As to whether or not these matters were 
properly presented, we shall have more to say presently. As sus- 
taining the main proposition, see Fannon vs. Robinson, to Iowa, 
272; Jenks vs. Lumber Co., 97 Iowa, 342; Gunsel vs. McDon- 
nell, 67 Iowa, 521; Wells vs. Kavanagh, 74 Iowa, 372. Coming 
now to the exact claims made by defendant as to the omission of 
the court to state the issues to the jury, we find that no reference 
was made to the contract limitation of time within which suit 
should be brought. As the action was timely, the court was fully 
justified in not referring to this issue. It is said that the court 
neglected to submit the issue as to whether or not plaintiff was 
engaged in a different occupation and a more hazardous work 
when he made his application from what he stated therein, and 
also failed to give an instruction covering the issue as to whether 
or not plaintiff had been rejected by another company or had had 
his policy in another company canceled. These issues were 
tendered by defendant and were not covered by the court in its 
charge. Whether or not they should have been submitted de- 
pends upon the testimony. A careful examination thereof, as 
disclosed by the record, does not indicate any such misrepresen- 
tation as to occupation as would avoid or diminish the company’s 
liability under the policy. As to the cancellation of a policy held 
by plaintiff in another company, all testimony offered by de- 
fendant on that subject was excluded, and there was nothing to 
submit to a jury. The correctness of the ruling on the testi- 
mony will hereinafter be considered. There was no error in re- 
fusing to submit these issues. 

3. The trial court gave the following, among other, instruc- 
tions :— 

“Par. 4. The defendant, answering, denies that plaintiff was 
injured, saying, however, that if he was injured, as stated, and if 
he was for a term of fifty-two weeks immediately, wholly and 
continuously disabled, as claimed by him, that said disability was 
not caused solely by said accident, independent of all other 
causes, and say that said disability, if any existed, was caused by 
disease not produced or caused by said accident, namely, the dis- 
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ease of rheumatism. You are instructed that the burden of proof 
is upon the plaintiff to show by a preponderance of the evidence 
that the disability of which he complained was not caused by 
rheumatism, but was caused solely by said accident, independent 
of all other causes.” 

“Par. 6. If you find the plaintiff sustained accidental injury 
which resulted in the disease, and that the plaintiff was wholly 
disabled by said accident resulting in disease, then your verdict 
should be for the defendant. 

“Par. 7. If the evidence fails to show, by a preponderance, 
what in fact was the cause of the disability for which the plaintiff 
seeks to recover in this case, then your verdict must be for de- 
fendant.” 

It is argued that under the evidence and these instructions the 
verdict should have been for defendant for that the evidence 
shows without conflict that traumatic neuritis is a disease. It is 
true that the doctors spoke of traumatic neuritis as a disease, 
and in a sense this must be so; but it was for the jury to say 
whether it was such a disease as is referred to in the policy. A 
“disease” is a malady, affection, sickness, illness or disorder, and, 
as used in the policy in suit, it means something different from 
a wound or hurt producing an injury and immediate functional 
disturbance: Martin vs. Equitable Acc. Assn, 61 Hun (N. Y.), 
467. There was no disease following the injury, at least the jury 
may have so found, but a personal bodily injury caused by ex- 
ternal, violent and accidental means. Moreover, there was an 
external mark on the exterior of plaintiff's body visible to the 
eye. Such being the case, the condition of the policy relied upon 
by defendant did not apply. 

4. As we have already intimated, there was no error in refus- 
ing to submit to the jury the question of misrepresentation in the 
application as to plaintiff's occupation. He was engaged in the 
business he said he was, and his occupation had not changed 
down to the time of the accident. Moreover, there was a rider 
attached to defendant’s policy which provided that the insurance 
was not forfeited by a temporary change of occupation. This 
would be the rule, however, in the absence of such a provision: 
Traveller Ass’n vs. Kelsey, 46 Ill. App., 471; Holiday vs. Acc. 
Ass’n, 103 Iowa, 178. 

5. Several rulings on the admission of testimony are com- 
plained of, and of these but two need our attention, as the others 


were clearly correct. To show that plaintiff had held a policy in 
Vou. XXXVIIL-5. 
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an accident company which had been canceled at the time he 
made application for the policy in suit, defendant offered the de- 
position of one Doverman. His testimony showed that plaintiff 
had held a policy in the National Masonic Accident Association 
which expired December 31, 1900, unless the premium was paid 
for another year and a new application made upon a new rate. 
The option of continuing the insurance was with the plaintiff, 
and he.was informed by the secretary of the Masonic Accident As- 
sociation that ii he desired to continue carrying insurance with , 
that company it would be necessary to make a new application 
upon a new rate, and that if he did not do so his certificate would 
be discontinued. Surely this was not a cancellation of the certifi- 
cate or a declination to renew the same. The Masonic Association 
never did cancel the policy, nor did it decline to renew it. There 
was no error in the ruling rejecting this deposition. The other 
ruling which is challenged relates to testimony tending to show 
that plaintiff was injured while engaged in acts classified as more 
hazardous than his occupation at the time of the issuance of the 
policy. To prove this defendant offered what purported to be a 
classification of risks adopted by its executive committee. This 
evidence was rejected, and of this complaint is made. There are 
two reasons why this ruling was correct. In the first place, when 
injured plaintiff was not engaged in farming or any other occu- 
pation than that stated in his application. The word ‘“occupa- 
tion” has reference to a vocation, trade or calling, and not to the 
performance of acts of exercise, diversion or recreation: Union 
Ass’n vs. Frohard, 134 Ill, 228; Holiday vs. Ass’n, supra. 
Moreover, there is no sufficient showing that this classification 
was ever adopted by any competent body acting on behalf of de- 
fendant. In the absence of express authority, the executive com- 
mittee of defendant’s board had no power to make the classifica- 
tion. There is no evidence of any action of defendant’s board, 
and the classification adopted by the executive committee was 
without authority: Houdeck vs. Ins. Co., 102 Iowa, 303. Aside 
from this, and as a conclusive answer to defendant’s contention, 
we find in the policy the express provision, above adopted, that 
the insurance was not to be forfeited by a temporary change of 
occupation. 

Other questions argued need not be discussed, as they are not 
of sufficient importance to demand separate consideration. 

No prejudicial error appears and the judgment is affirmed. 
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SUPREME COURT OF MISSISSIPPI. 


COLE 
v8. 


STATE Ex REL. DISTRICT ATTORNEY.* 


The license to do business issued by an Insurance Commissioner is dis- 
cretionary, and he cannot be compelled to revoke such license by 
mandamus on the ground that a policy issued by the company is, on 
its face, in violation of the statutes. 

Where the policy provides that a pelicyholder shall receive a certain an- 
nual percentage of the premium receipts of the company in consider- 
ation of information furnished by him regarding agents and risks, 
the contract is a violation of the statute forbidding discrimination 
in the advantages or benefits receivable on a policy. 


Appeal from Circuit Court, Hinds County. Mandamus by the 
state, on the relation of the District Attorney, against W. Q. 
Cole, Insurance Conimissioner. From a judgment overruling a 
demurrer to the petition, defendant appeals. 

This was a proceeding instituted by the District Attorney in 


the name of the state by petition for mandamus to compel the 
Insurance Commissioner to act in the matter of the revocation 
of a license previously issued to the Great Western Life Insur- 
ance Company (a Missouri corporation) to do business in this 
state, and to revoke said license. A demurrer was filed to the 
petition, which was overruled, and, the defendant declining to 
plead further, final judgment was entered against him requiring 
him to act in said matter and to revoke said license, and an ap- 
peal granted. The questions involved in the controversy are as 
follows: (1) Is the matter of the revocation of the license of an 
insurance company to do business in this state, like that of grant- 
ing such license, committed by law to the discretion of the Insur- 
ance Commissioner, and beyond the control of the courts? (2) 
Is the matter of res adjudicata as to everything relating to the 
form oi the contract employed by the insurance company after 
the license has been granted by the Commissioner with full 
knowledge of the nature of such contracts? (3) Does the insur- 
ance contract under consideration violate section 2600 of the 
Code of 1906, which is as follows: “Sec. 2600. No distinction in 
same class; rebates prohibited.—No life insurance company do- 


% Decision rendered, Dec. 16, 1907. 
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ing business in Mississippi shall make any distinction or dis- 
crimination in favor of individuals of the same class and equal 
expectation of life in the amount of payments of premiums or 
rates charged for policies of life or endowment insurance, or in 
the dividends or other benefits payable thereon, or in any of the 
terms and conditions of the contract it makes, nor shall any such 
company or any agent thereof make any contract of insurance 
or agreement as to such contracts other than are plainly ex- 
pressed in the application and policy issued thereon; nor shall 
any such company or agent pay or allow as inducements to in- 
surance any rebate of premium payable on the policy or any spe- 
cial favor or advantage in the dividends or other benefits to ac- 
crue thereon, or any valuable consideration or inducement what- 
ever not specified in the policy contract of insurance. Whenever 
it shall appear to the satisfaction of the Commissioner after a 
hearing before him upon notice that any company, officer, agent, 
subagent, broker or solicitor has violated any provision of this 
section, he shall revoke the license of any such company or per- 
son to transact business in this state, and no other license shall 
be issued to any such company or person within one year after 
such revocation.” 


The features of the insurance policy to which objection was 
interposed are as follows :-— 


Special. Income. 


(1) The Great Western Life Insurance Company hereby 
agrees to apportion and pay to * * * the insured hereun- 
der, during the continuance of this policy, the premiums on 
the same having been paid in full each year as they become due, 
a special annual income consisting of * * * shares of the 
proceeds of One Dollar ($1.00) per One Thousand Dollars 
$1,000.60) of all insurance, except reinsurance, written by said 
company in the United States from the date of its incorpora- 
tion to the first day of January, 1918, on which premiums, com- 
puted on the annual basis, have been received in cash, and also 
for so long thereafter as premiums are received on such insur- 
ance; said special income to be determined as follows :— 


(2) The total sum of said One Dollar ($1.00) per One Thou- 
sand Dollars ($1,000.00) of insurance shall be ascertained at the 
end of each calendar year and such sum divided by the number 
of thousands of insurance represented by policies containing 
this provision. The quotient obtained shall be the apportion- 
ment to each such share and the total sum of * * * = such 
shares shall be the special income payable hereunder upon the 
succeeding anniversary of this policy, subject to the payment of 
the premium hereon. 
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(3) The total amount of insurance issued in policies contain- 
ing this provision shall not exceed Fifteen Million Dollars 
($15,000,000). Each One Thousand Dollars ($1,000.00) of in- 
surance shall represent one share. No lapsed share shall be 
reissued to a new policyholder. Shares surrendered by lapse 
or death shall decrease the number of shares participating and 
inure to the benefit of the survivors. 

(4) It is understood and agreed that in consideration of the 
income paid hereunder, the insured will, upon written request, 
advise the company as to the fitness and desirability of agents 
and applicants for agencies, furnish confidentially such infor- 
mation as he may possess regarding the personal habits of ap- 
plicants for insurance and those of lapsed policyholders who 
apply for reinstatement, and sitch information as may come 
to his knowledge regarding claims against the company which 
might assist in protecting the company from fraudulent or false 
claims, or fraudulently acquired insurance. 


MCWILLIE & THompPsON and A. L. Cooper, for Appellant. 
MAYES & LONGSTREET, for Appellee. 


WHITFIELD, C. J. 
We are all clearly of the opinion that the income features of 
the policy under consideration operate an illegal discrimination, 


and are violative of the provisions of our insurance statute. No 
amount of ingenuity can obscure the fact that such is the pur- 
pose, and such the effect of these income feature clauses.. This 
proceeding, however, was begun by mandamus, and the prayer 
of the petition is that “the Commissioner of Insurance be com- 
manded to reconsider the policy and application of the insurance 
company, and to revoke and annul the license to do business in 
this state heretofore granted”; and this prayer is based upon 
the ground, as alleged, that “such license was granted by the 
Commissioner by mistake of law, as applied to such policies; 
that the same was revocable and should be revoked”, etc.,-and 
praying the court to command the Insurance Commissioner to 
“review and reconsider the application, and, if it should appear 
that such provisions in the policies of insurance issued by the 
insurance company did violate the provisions of section 2600 oi 
the Code of 1906, then that the Commissioner should be required 
to revoke and cancel the license of such company to do business 
in the state, and to exclude the same from the state of Missis- 
sippi’. The prayer, it is seen upon close analysis, is twofold: 
First, that the Commissioner should be required to review. and 
reconsider the policy which he had already reviewed, considered 
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and acted upon; second, that if he should find, from the face of 
the policy, the income features to be in violation of our insurance 
law, then that he should revoke the license, etc. It is perfectly 
clear that the first part of this prayer, that the court should re- 
quire the Commissioner to review and reconsider the policy, is 
simply a prayer that the court should require the Commissioner 
to do what he had already done. It is not asked that any evi- 
dence dehors the policy should be looked to. No such evidence 
was introduced. The whole evidence in this case, under this 
prayer, is just the face of the policy, the identical policy the Com- 
missioner had before him when he did originally review and con- 
sider the policy, and determined to grant the license, which he did 
thereafter issue to the company, and under which it entered upon 
its business in this state, relying upon that decision of the Com- 
missioner. It is, as we think, perfectly clear that no mandamus 
could lie to accomplish this object. The Commissioner acted 
judicially in granting the license originally. He was not per- 
forming a mere ministerial duty or doing a mere clerical act. 
He was reviewing and considering these very income features 
and other features of this policy and deciding upon the law ap- 
plicable to these features and determining, as a judge would de- 
termine, whether they violated any of the provisions of our insur- 
ance statute. It is too plain for argument that he did act in this 
capacity judicially. Having once, in the exercise of judicial 
power, reviewed and considered the policy on its face, and de- 
cided, as a judge would decide, that it did not violate any of the 
provisions of our laws, and having, in pursuance of that, issued 
the license to it to do business in this state, and the company 
having, upon the faith of that decision, incurred expense and en- 
tered upon its business in this state for the one year which is the 
life of the license, the Commissioner can no more be called upon 
to do over that identical thing. But it is said that this statute 
prescribes two duties: First, the duty to determine whether the 
license should be granted originally ; and, second, to revoke the 
license although granted, if thereafter the company should be 
guilty of conduct authorizing its revocation. We think this is 
a perfectly correct statement of the meaning of this section 2600, 
but it is perfectly obvious that the effort here to have this license 
revoked is not because of anything that the company has done 
since the license was granted which the Commissioner did not 
know it was going to do at the time he granted such license. The 
very thing which he determined—wrongly, it is true—at the out- 





1908. } Cole vs. State ex rel. District Attorney. 71 


set, was that these income features appearing on the face of the 
policy itself did not violate our laws or public policy, and this he 
determined on the face of the policy, unaided by proof. Is now ~ 
this application to exercise what is called his second duty—to 
revoke this license—founded on anything in the world except 
the face of the policy? Mamifestly not. Is there any evidence 
dehors the policy offered to show that the company has done 
anything except what the policy sought to authorize it to do, and 
the Commissioner determined it might lawfully do, when he 
granted the license? Not one particle of such evidence. So that, 
in the grip of a clear common-sense consideration of what is here 
precisely involved on principle, it is clear that, practically, the 
Commissioner is simply sought to be required to revoke the li- 
cense, not for anything done since the license was granted, not 
considered by the Commissioner, but merely because it is putting 
into effect the very income features which the Commissioner 
originally decided were not violative of our laws or public policy. 
In short, it is an effort, not to revoke the license for wrongful 
conduct subsequent to the granting of the license violative of our 
laws or public policy, but to revoke the license on the very 
identical grounds which the Commissioner has already deter- 
mined would not authorize a denial of the license. The court 
would be placing the Commissioner in a very singular situation, 
and the state of Mississippi in an extremely awkward attitude, if 
it should now hold that the Commissioner should be required to 
revoke the license on the véry grounds, and no other, which the 
Commissioner held insufficient to authorize a denial of the li- 
cense. We are, therefore, clearly of the opinion that, in this pro- 
ceeding by mandamus, the Commissioner cannot be required to 
reconsider or review his first action in granting the license, and 
to revoke it, on the mere face of the policy, which policy he had 
before him at first, when there is no evidence of any kind, dehors 
the policy, to show any wrongful or illegal conduct on the part 
of the company subsequent to the granting of the license which 
might serve properly as a ground for revocation, and when it 
is plain that the effect would be, not to compel the Commissioner 
to perform a mere clerical act, but to compel him to act in the 
way the court commanded him to act—an effort, in other words, 
to control his discretion. The court below, in sustaining the 
mandamus, entered a judgment revoking the license. 

From what we have said, it is clear that the matter is res ad- 
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judicata, and that the judgment of the court below should be, and 
it is hereby, reversed and the proceeding dismissed. 


CALHONN, J. (specially concurring). 
While fully concurring in the conclusion, I have not decided in 
my own mind that the policy of insurance in question is violative 
of any statute of the state of Mississippi. 


SUPREME COURT OF OHIO. 


BRYANT 
v8. 


AMERICAN BONDING CO.* 


A bond procured by a state officer to be issued by a bonding company to 
the state guaranteeing the faithful performance of duty by such 
officer, which is in terms indefinite as to duration, will, in the ab- 
sence of any stipulation to the contrary, be regarded as remaining 
in force during the incumbency of such officer on his present term, 
and, where the consideration for such bond moving from the officer 
to the company is the payment in advance by the officer of a speci- 
fied annual premium, he will be liable to the company for such pay- 
ment during the term for which the company is liable to the state on 
the bond. 

But where, in a trial to recover against the officer for an annual pre- 
mium, the application is introduced in evidence by the company as 
constituting in part its right of recovery, that instrument becomes a 
part of the bond, and, if its language, taken in connection with that 
of the bond, imports that the bond is to run indefinitely, one year at 

a time, providing payment of the annual premium is made, the con- 
nts will be treated as continuing only upon the condition ‘of mutual 
assent by the parties, and, if such assent is not had, the officer will 
not be liable to the company in such action. 

Because of the refusal by the officer to assent to a renewal and his refusal 
to pay an annual premium, the obligation of the company under the 
bond to the state for future conduct of the officer does not attach. 


Error to Circuit Court, Wood County. Action by the Ameri- 


can Bonding Company against Edward S. Bryant. Judgment for 
defendant was reversed by the Circuit Court, and he brings error. 


Statement of facts by SPEAR, J. 
The controversy originated in a suit before a justice of the 
peace. In its bill of particulars the plaintiff below, the American 
% Decision rendered, Nov. 19, 1907. 
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Bonding Company of Baltimore, Md., alleged its corporate 
capacity and its authority to transact business in Ohio. It ’fur- 
ther alleged that June 16, 1903, the defendant, Edward S. Bryant, 
as colonel of the Second Regiment Ohio National Guards, made 
application to the plaintiff for a bond in the sum of $4,000, to run 
indefinitely, for an annual premium of $12, that defendant paid 
the first annual premium, and that at the end of one year an an- 
nual premium became due on said bond and application, which 
defendant has refused to pay, and asking judgment for the same 
and costs. By answer the defendant admitted the corporate 
capacity and right to do business in Ohio of the plaintiff, admitted 
the making of the application and the issuing of the bond, and 
denied that the bond might be renewed and continued except 
upon mutual agreement between plaintiff and defendant, ad- 
mitted that he paid the annual premium for the year ending June 
16, 1904, and alleged that prior to the above date he notified the 
plaintiff that he did not desire a renewal and did not agree to 
such renewal or continuance of the bond after that date. The 
justice found for the defendant. Motion for a new trial was over- 
ruled and a bill of exceptions taken. On error to the Common 


Pleas by the company the judgment was affirmed. These judg- 
ments were reversed by the Circuit Court; that court holding 
that the justice erred in overruling the motion for a new trial. 
Defendant below brings error. Further facts, bearing upon the 
issues, will be found stated in the opinion. 


Wane H. Enuis, Atty. Gen., W. H. Minuer, C. R. Parn- 
TER, and GEORGE H. JonEs, for Plaintiff in Error. 

EARL D. Boom and EDWARD BEVERSTOCK, for Defendant in 
Error, 


SPEAR, J. (after stating the facts as above). 

By the bill of exceptions it appears that at the trial the plain- 
tiff introduced in evidence the application and the bond. It was 
thereupon admitted by the parties that prior to June 16, 1904, 
defendant notified the company that he did not desire a renewal 
of the bond; that the defendant was and still is colonel of the 
Second Regiment, Ohio National Guards, and that he has given 
no bond since the giving of the bond in question; that his term 
of office has been continuous, and that the defendant is required 
by the laws of Ohio to give bond to the state for the faithful per- 
formance of-his duties. No other or further evidence was of- 
fered. 
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One of the grounds for new trial was that the finding and 
judgment of the justice was against the weight of the evidence; 
but the record presents simply a question of law, and no duty of 
weighing evidence devolved upon the Circuit Court. Nor are we 
here called upon to give construction to the statute of the state 
with reference to the duties of a colonel of an Ohio regiment 
with respect to the property of the state, or otherwsie, or his duty 
with respect to the giving of a bond of the character here shown; 
the admission of the record being that such officer was, by the 
laws of the state, required to give bond for the faithful perform- 
ance of his duties, and no further reference to the statute is here 
necessary, except to say that the claim is made by plaintiff in 
error that the statute does not give to the colonel of a regiment 
the custody or control of the property of the state enumerated 
in the bond, nor of the public funds therein mentioned, and that 
the bond in these respects was prepared under a misapprehen- 
sion of the company’s real liability with respect to the official 
conduct and responsibility of the officer; and, while the statute 
requires some sort of a bond of the colonel of a regiment, it does 
not require the character of bond imposed by the company on 
the officer in this instance. Because of this error, it is insisted 
the premium required is far in excess of an amount adequate 
to insure the actual risk incurred; and this fact may account for 
the officer’s disinclination to renew the bond. 

The question presented, therefore, is: What is the legal effect 
of the bond, taken in connection with the application, each paper 
being an essential part of the transaction between the parties? 
Soth having been introduced in evidence by the company, we 
are relieved of consideration of the query, which might other- 
wise arise, whether or not the application is part of the bond, 
for the act of the company in basing its right of recovery in part 
upon that instrument incorporates it for all the purposes of the 
case. As tersely stated by counsel for the defendant in error, the 
concrete question is: Is the plaintiff in error liable to pay a pre- 
mium at the end of the first year, if he continues in office and 
gives no other bond, or is he absolved from such payment on 
giving notice, before the expiration of the year, that he does not 
desire a renewal of the bond? The justice and the Common 
Pleas answered that he was not so liable. The Circuit Court 
answered that he was. The contention of counsel in support of 
the judgment of the Circuit Court is, in brief, that this, being a 
surety bond guaranteeing the faithful discharge of his duties by 
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an officer, of necessity must be coextensive with the duration of 
such office. Hence, as Colonel Bryant has been, and still re- 
mains, such officer, the company is bound to the state to make 
good its guarantee, and this continuing obligation implies neces- 
sarily the yearly payment of the premium by the officer; other- 
wise, the company would be subject to loss without correspond- 
ing consideration or benefit accruing to it. As a proposition at 
large, this statement will be assented to, because if the contract, 
when properly construed, imposes a continuing liability, the duty 
to pay premiums would seem to follow. But the question re- 
mains: What is the proper construction of this contract? And 
first, what is the nature of the contract? Is it’one simply of 
suretyship, one of those known as voluntary contract, or is it 
rather one of the class issued for a money consideration, and 
hecause of a desire for pecuniary gain? If the former, then it is 
one wherein the surety is regarded as a favorite of the law, and 
all doubtful questions to be resolved in his favor. If the latter, 
then he is regarded as an insurer, whose contract, being drawn 
by the surety himself, and for a money consideration, is, if am- 
biguity exists in the language, to be resolved most strongly 
against the surety: Supreme Catholic Knights of America vs. 
Fidelity & Casualty Co., 11 C. C. A., 96; Mechanics’ Savings 
Bank & Trust Co. vs. Guarantee Co. (C. C.), 68 Fed., 459; 
Cowles vs. U. S. Fidelity & Guaranty Co., 32 Wash., 120. Mani- 
festly the simple fact that a premium is paid by the officer estab- 
lishes beyond question that the contract does not belong to the 
former class. 

Coming now to an examination of the contract—the applica- 
tion. for the bond and the bond itseli—we find that the applicant, 
in consideration of the issuing of the bond, agrees to pay the 
company an annual premium in advance of $12 and $3 (though 
why the latter sum is named does not appear), and binds himself, 
his heirs, etc., to indemnify the company against all loss, etc., re- 
sulting from his default, etc., which the company may sustain by 
reason of having executed said bond, or any renewal or continu- 
ation thereof. The application contains this further significant 
clause. To the question to be answered by the applicant respect- 
ing the duration of the bond, “How long to run?” the answer is, 
“Indefinitely, one year at a time, renewed”. And the character 
of the risk, as given in the application, is: “Faithfully discharge 
duties of office of colonel of 2d Infantry, O. N. G.” No other 
clause of the application in any way qualifies these statements. 
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The bond is as follows: “Know all men by these presents: That 
we, Edward S. Bryant, as principal, and the American Bonding 
Company, of Baltimore, as sureties, are held and firmly bound 
unto the state of Ohio, in the penal ‘sum of four thousand dollars 
($4,000), for the payment of which, well and truly to be made, we 
jointly and severally bind ourselves, our heirs, executors and 
administrators firmly by these presents. Sealed with our seals, 
and dated this 16th day of June, 1903. The condition of the above 
obligation is such, that, whereas, the said Edward S. Bryant, who 
is commandant of 2d Infantry, Ohio National Guard, has, as 
commandant of said regiment, been intrusted with property of 
the state of Ohio, including all ordnance stores, clothing, camp 
and garrison equipage, in possession of said organization, to- 
gether with public funds coming into his hands as such officer, 
and for such state property and funds as may hereafter be issued 
or placed in his charge as said commanding officer. Now, if the 
said property or public funds, or either, shall be delivered to the 
said Edward S. Bryant, and the same shall be safely kept and at 
all times in readiness for immediate use, in a place appropriate 
for that purpose, and no part of the said public property per- 
mitted to be used or taken from such place of deposit for any 
other purpose than for the use and benefit of such organization 
or other lawful public service; and if said property and funds 
shall be turned over to his successor in office (first causing new 
bonds to be executed by his successor, to the acceptance of the 
adjutant-general), or shall be returned to the state in good condi- 
tion, and shall at all times be subject to the orders of thé Gov- 
ernor of Ohio, then this' obligation shall be void; otherwise to 
be and remain in full force and virtue in law. Edward S. Bryant. 
[Seal.] American Bonding Company of Baltimore. [Seal.]” 
The bond was deposited with the Adjutant-General of the state. 
It will be noted that there is no definite term stated for the 
duration or life of the obligation. That feature is left entirely to 
inference. It therefore cannot be deterimined in this case, except 
by reference to the application. There are three parties to the 
contract—the applicant, called in legal parlance the “risk”, the 
state, and the company. The consideration moving to the com- 
pany from the “risk” is the annual premium to be paid. The 
basis of the right of the state under the contract might rest upon 
the principle of a contract made for its benefit by another, which 
it has accepted; but it can also rest upon the further considera- 
tion of the employment by it of the officer, such employment giv- 
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ing also to the state the control of the conduct of the officer. The 
state, under these facts, being a party to the contract, reaping 
advantage from it, should be held to have had knowledge of the 
entire contract, and to have accepted the indemnity subject to 
any infirmities attaching to the transaction. In other words, it 
would take cum onere. Then what follows? The applicant, the 
“risk”, could not be heard to claim that the bond would remain 
in force after his refusal to pay the premium, and it is difficult to 
see how the beneficiary, the state, could successfully make that 
claim. One thing is certain: The contract is, as to duration, al 
least ambiguous. The bond contains no express declaration on 
the subject, and the application, as hereinbefore recited, justifies 
the understanding by the applicant that its continuance depended 
upon a renewal at the end of the year by the payment of the an- 
nual premium; and it is hardly conceivable that the company, 
when it accepted the application and issued the bond, in good 
faith supposed that it was to be bound during all the years that 
the officer might serve as colonel, when at the same time the an- 
nual premiums, the basis of its contract, were not being paid, 
and that its only recourse would be to resort to an action to 
recover. The contract is silent as to the party who may exercise 
the option to continue or terminate the contract; but clearly, 
if such right belongs with any one, it must belong to the one 
who has procured the contract and is obliged to pay the premi- 
ums. 

It is not necessary in this case to carry the rules respecting in- 
surance contracts as far as it has been held in many reported 
cases. It is sufficient to apply to the contract the modified rule, 
clearly recognized in this state, viz.: that where clauses of such 
a contract are susceptible of two interpretations, which seem 
equally fair, that should be preferred which is least favorable tu 
the company, but, like other contracts, they should receive a rea- 
sonable construction in order to carry out the presumed inten- 
tion of the parties as expressed by the language used. We are 
of opinion, therefore, that a bond of this character, indefinite as 
to duration, will, standing alone, be held to remain in force dur- 
ing the incumbency of the officer on his present term, and the 
officer will remain liable for the payment of annual premiums so 
long as liability to the state on the bond continues. But where the 
application has been made a part of the bond, as in this case, and 
its language taken in connection with that of the bond imports 
that while the bond may run indefinitely, but one year at a time, 
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and continued providing the annual premium is paid, the con- 
tract should be regarded as continuing only upon the condition 
of mutual assent, and, if such assent is not had, the officer. will 
not be liable for the premiums. And, further, that in case the 
officer refuses to assent to a continuance of the contract liability 
for future conduct of the officer does not attach. 

These conclusions require that the judgment of the Circuit 
Court should be reversed, and the judgment of the Common 
Pleas affirmed. 

Reversed. 

Shauck, C. J., and Price, Crew, Summers and Davis, JJ., con- 
cur. 


SUPREME COURT OF WASHINGTON. 


ELHART 
ve. 


PACIFIC MUT. LIFE INS. CO.* 


The policy provided it should be void if the insured became a fireman 
without consent. He was killed while acting as such. Blank proofs 
were sent which provided that the company waived nothing as to its 
liability in sending them. They were not used, but other proofs 
were forwarded showing cause of death, which were refused, the 
company insisting on the use of its own forms, another set of which 
was sent. 

Held, That the company did not waive the provision by sending the sec- 
ond set after receiving the proofs showing cause of death. 


Appeal from Superior Court, Pierce County. Action by Mary 
Elhart against the Pacific Mutual Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. 


BoyvLE & WARBURTON and E. B. Brockway, for Appellant. 
Hupson & Hou’, for Respondent. 


Root, J. 
This action was brought to recover on a policy of insurance 
issued by the respondent to the appellant on the life of her son, 
Arthur Guy Elhart. The policy contained the following provi- 
sion :— 


*% Decision rendered, Nov. 25, 1907. 
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All insurance approved by this policy is based upon the writ- 
ten and printed application therefor, which is made a part of 
this contract, a copy being annexed hereto. 


Said application contained the following provision :— 


That no policy shall be valid if during the first year follow- 
ing its date I engage in any of the following extra hazardous 
occupations or employments; * * * service upon any rail- 
road train or track as engineer, fireman, brakeman, freight 
conductor, * * * unless written permission is first ex- 
pressly granted by the company. 


The assured died within a vear from the issuance of the policy, 
being killed while working as a fireman upon a railway loco- 
motive without permission from the insurance company. Appel- 
lant consulted one E. E. Rosling, an attorney, who caused a re- 
quest to be made at respondent’s local office for blank proofs of 
death. The cashier in said local office thereupon wrote to the 
secretary of the company in San Francisco, mentioning the re- 
quest of said Rosling, and stating in his letter as follows: “I un- 
derstand that Mr. Elhart was a locomotive fireman, and was 
scalded to death by the crown sheet burning out. * * * Iam 
not able to find out very much from Mr. Rosling, but, if you find 
everything in order and you will forward claim blanks, I will see 
that they are properly taken care of.” Upon receipt of this let- 
ter, the home office sent to its local agent to be delivered to Mr. 
Rosling, the blanks requested by him. These blanks contained 
thereupon the following provisions :— 

The company in furnishing and the claimant in receiving 
and using this blank expressly stipulate that the company does 
not thereby waive any right theretofore had to consider and 
determine any question as to its liability under any policy, the 
question of liability of the company being without prejudice or 
presumption by reason of the delivery hereof and especially as 
to whether Arthur G. Elhart during the first year following 
the date of policy engaged in service upon any railroad train 
or track as engineer, fireman, brakeman, freight conductor or 
trackman, or in switching or in coupling or uncoupling cars 

-—the latter part of said matter being written in with a pen. Mr. 
Rosling received said blanks and forwarded them to appellant 
with a letter containing the following matter :— 

Inclosed find proofs of loss to be executed by yourself. 
* * * When the company turned over this blank to me to- 
day I noticed the interlineation that they have made in rela- 


tion to their not waiving any rights they may have to protest 
the policy by reason of Arthur’s employment on the railway. 
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It is very evident that the company proposes to fight this 
claim. 


A few days thereafter appellant wrote to respondent, and. in- 
closed an affidavit, of which the following is a copy, aside from 
formal parts :— 

Mary Elhart, being first duly sworn, on oath deposes and 
says that she is the mother of Arthur Guy Elhart, who was 
insured in the Pacific Mutual Life Insurance Company of Cali- 
fornia in policy No. 68,746, dated August 11, 1904, for the sum 
of $1,000, and also the beneficiary in said policy; that Arthur 
Guy Elhart died on the 1oth day of August, 1905, at North 
Yakima, Wash.; that his death was occasioned by the explo- 
sion of a boiler on an engine operating cars on the Northern 
Pacific Railway, upon which he was employed as fireman. 

To this respondent’s secretary answered, calling appellant's 
attention to the “general provisions” of her policy, which re- 
quired that proofs of death should be made upon the forms pre- 
scribed by the company, and also informed her that blanks had 
been sent to Attorney Rosling, and making this statement :— 

However, we will inclose you herewith a duplicate set bear- 
ing on the first and last pages an indorsement similar to the 
one quoted in the foregoing portion of this letter 

—the indorsement referred to being the provision that the com- 
pany did not waive any right to consider and determine any 
question of its liability as hereinbefore set forth. The appellant 
then prepared her proofs upon the blanks furnished by the com- 
pany, and sent them in, erasing with red ink the provision in re- 
gard to the company not waiving any rights by reason of delivery 
of said blanks for proof. The company denied liability upon the 
policy on account of the deceased having engaged within a year 
in a prohibited occupation contrary to the terms of the policy. 
The trial in the Superior Court resulted in a judgment in favor of 
the defendant company. From this an appeal is prosecuted. 

It is the contention of the appellant that, when the company 
refused to accept the affidavit of appellant as proof and wrote to 
her calling attention to the provisions of the policy requiring the 
death proof to be made upon blanks furnished by the company, 
this constituted a waiver on the part of the company of its right 
to declare a forfeiture of the policy or to interpose the defense 
that the deceased had violated its terms. She urges that the 
company before sending the second set of blanks, knew that the 
deceased had met his death while engaged in an occupation pro- 
hibited under the terms of the policy, and that the sending of this 
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set of blanks was in effect a demand upon her to do something 
to perfect her claim, and was sufficient to justify her in believing 
that it waived any defense it might have on account of the occupa- 
tion and manner of death of the assured. We are unable to up- 
hold this contention. Ordinarily a waiver is an intentional re- 
lease of some right, and it is generally held that provisions of 
this character in insurance policies are deemed to be waived only 
when an intention to waive is apparent, or where the conduct of 
the company is inconsistent with an intention to declare a for- 
feiture, or has placed the other party at a disadvantage, or 
gained for itseli an advantage which it should not in justice and 
good conscience be permitted to assert. In the facts as shown 
by this record we see no evidence of any intention on the part of 
the respondent to waive its right to defend against this policy. 
We see nothing in its conduct calculated to mislead the appellant 
or take any advantage of her. She received the first set of blanks. 
For reasons which do not appear, she did not use them, but sent 
to the company an affidavit prepared by herself or her attorneys 
setting forth the facts concerning her son’s death. The home 
office, not knowing that she had received the first blanks sent, 
and evidently supposing that she had not, sent her a duplicate 
set, containing the same notice as to the company not waiving 
any of its rights by reason of the occupation and manner of death 
of the deceased. It seems to us that this on the part of the com- 
pany was a matter of courtesy that could not, in any reasonable 
manner, be construed into a waiver on its part: Hopkins vs. 
Northwestern Ins. Co., 41 Wash., 592; Ins. Co. vs. Wolff, 95 
U. S., 326; 29 Am. & Eng. Enc. of Law, 1093, 1105-1108; 16 
Am. & Eng. Enc. of Law, 935-939; Ronald vs. Mutual Res. Ins. 
Co., 132 N. Y., 378; Wheaton vs. North B. & M. Ins. Co., 76 
Cal., 415; 2 Bacon, Ben. Societies, §§ 421-424; 2 May on In- 
surance, § 505. 

Finding no error in the judgment of the Superior Court, the 
same is affirmed. 


VoL. XXXVII.—6. 
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SUPREME COURT OF PENNSYLVANIA. 


FARNER 
v8. 
MASSACHUSETTS MUT. ACCIDENT ASS’N.* 


The insured, under an accident policy, was bitten on the thumb by a dog, 
and the use of the hand was immediately interfered with and ” died 
from blood poisoning two weeks later. 


Held, That the bite was an accident within the meaning of the ual re- 
sulting in immediate disability, and not a case of poisoning. 


Appeal from Court of Common Pleas, Dauphin County. Ac- 
tion by Mary Farner against the Massachusetts Mutual Accident 
Association. Judgment for plaintiff, and defendant appeals. 

At the trial the jury returned a'verdict for the plaintiff for $2,- 
056.60. On a motion for judgment for defendant non obstante 
veredicto Kunkel, P. J., of the court below, filed the following 
opinion >— 

“The question which arises under the reservation made at the 
trial of this case is whether the policy upon which the action is 
brought covers the death of the insured. The circumstances un- 
der which the insured’s death occurred are not in dispute, and 
are as follows: On May 15, 1904, while he was sitting in front of 
his hotel holding a little dog on his lap, some one came behind 
him and pinched the dog’s tail, whereupon the dog snapped and 
bit the insured on his thumb, from the effects of which, two weeks 
thereafter, he died. The policy under which his widow, the bene- 
ficiary, seeks to recover, contains two kinds of insurance; one 
against accidents, and the other against disease or sickness. 
The part which relates to accident provides insurance 

For loss through personal bodily injuries caused solely through 

accidents, unforeseen and unintentional, due wholly to vio- 

lent means external to the body, and such as shall be evidenced 

(except in case of drowning or bone fracture) by some sign or 

mark on the exterior of his body, visible to the eye, and such 

as shall immediately and continuously disable the insured from 
the date of the accident, and such as are not caused or con- 
tributed to by any deformity or disease; and in case of such 
loss will pay under this policy, one of the following benefits, 
to wit: Benefit No. 1, $2,000 for loss of life caused solely by 


an accident herein insured against and occurring within thirty 
days from the date of such accident, 


%* Decision rendered, June 25, 1907. 
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Etc. The verdict of the jury has established the fact that the 
character of the injury suffered by the insured was such as is 
described by the provisions of the policy just quoted. The part 
of the policy which relates to health provides, among other 
things, as follows :— 

Benefit No. 13, $10 weekly indemnity for not exceeding 


twenty-six consecutive weeks for loss through any of the sick- 
nesses or diseases under this benefit, as follows. 


“Then follows a list of diseases. Benefit No. 14 provides for 


Weekly indemnity for loss through any well defined disease or 

sickness other than those specified in benefit No. 13 (except as 

hereinafter excepted) for not exceeding four consecutive 
weeks, : 

“The provision in the policy over which this controversy arises 

article eight, which declares 

That all cases of sunstroke, freezing, carbuncles, boils, ulcers, 

felons, abscesses, contact with poison, or with poisonous or 

infectious substances, are covered only under the health pro- 
visions of this policy. 

“The defendant contends that the death of the insured, being 
due to inoculation with some poison-generating germ from the 
dog’s saliva, or from its tooth, or from its mouth, or from the 
insured’s thumb, presents a case of contact with poison, or with 
a poisonous or infectious substance, within the meaning of arti- 
cle 8, and therefore no recovery can be had under the accident 
provisions of the policy. Even if it be conceded that the death 
of the insured was caused by some poisonous germ received into 
his body through the bite of the dog, yet it does not follow that 
the case falls within the provisions of article 8. The language of 
the article must be taken in its usual and ordinary sense, and 
must be given such interpretation as was probably in the contem- 
plation of the parties when the policy was issued. ‘A coritract of 
insurance must have a reasonable interpretation such as was 
probably’ in the contemplation of the parties when it was made:’ 
Grandin vs. Ins. Co., 107 Pa., 26; Humphreys vs. Benefit Ass’n, 
139 Pa., 214. In order to defeat a recovery upon it, the meaning 
of the provision which purports to effect this object ought to be 
clear. If the provision be ambiguous, that interpretation should 
be adopted which will conserve the purpose for which the policy 
was given: Teutonia Fire Ins. Co. vs. Mund, 102 Pa., 89; Burk- 
hard vs. Ins. Co., 102 Pa., 262. Contact with poison or with 
poisonous or infectious substances, in the ordinary sense, means 





84 . Insurance Law Journal. [Jan., 


contact with corporeal matter, with that which is substance, as 
distinguished from that which can neither be seen nor handled. 
Poison, or poisonous or infectious substances, also, ordinarily 
mean substances that are in their nature poisonous or infectious, 
and that are generally recognized and known as such. An in- 
finitesimal poisonous germ, or that which it generates, is not 
poison as the word is ordinarily understood. Nor is it, or its 
product, popularly known as a substance. If we were to adopt 
the scientific or medical meaning of the term, as we are in effect 
asked to do by the defendant, we would have to hold that everv- 
thing containing a poisonous generating germ, or an infectious 
germ, is a poisonous or infectious substance. But in the ordi- 
nary use of the language we would not speak of either a liquid or a 
solid which contains a poisonous or infectious germ as essentially 
a poisonous or infectious substance. If we did, it would be diffi- 
cult to mention any substance which cannot be so characterized. 
There is nothing in the policy to satisfy us that, when it was 
issued, either the insurer or insured was versed in the germ 
theory, and that either intended the words of article 8 to be taken 
in any other than their common and usual sense. We are not 
prepared to say that they meant that an accidental death, due to 
the bite of a dog, or of any other animal, should fall without the 
accident benefits of the policy. Suppose the insured had been 
accidentally shot, and, as a result of the accident, suffered with 
blood poisoning from the bullet received into his body and died. 
It would hardly be said to be the case of contact with poison, or 
with a poisonous or infectious substance, in the ordinary accepta- 
tion of the term. We can see no real distinction between such a 
case and the one at bar. When we come to interpret insurance 
policies in the light of advanced medical science, then we may 
agree with the contention of the defendant. Until then, how- 
ever, we must interpret them as the terms employed in them are 
commonly used and understood. 

“At the trial the defendant offered evidence to show that the 
insured suffered with septicemia as the résult of the dog’s bite; 
septicemia being one of the diseases mentioned in the list under 
the health provisions of the policy. The plaintiff offered evidence 
to contradict this, and to show that, although the insured suffered 
with what is ordinarily known as ‘blood poison’, he did not suf- 
fer with the disease recognized by the medical profession as ‘sep- 
ticemia’, and the jury have found with the plaintiff on this ques- 
tion. However this may be, the health provisions of the policy 
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do not provide for any payment in case of death by disease, but 
only for indemnity during the existence of the disease. The 
present claim is a claim for the death of the insured, and, if it is 
covered by the policy, falis within the provisions relating to acci- 
dents. The case cannot be excluded from the accident provisions 
of the policy, if the injury is of the character described therein 
and is the proximate cause of the death, merely because the in- 
jury is accompanied by a disease or sickness mentioned in the 
health provisions of the policy. If excluded at all it would be 
excluded because it is a case of contact with poison, of poisonous 
or infectious substances, within the meaning of article 8. But, 
as we have seen, it is not such a case. 

“The motion for judgment non obstante veredicto is therefore 
overruled, and judgment is directed to be entered on the verdict 
upon payment of the jury fee.” 

Argued before Mitchell, C. J., and Fell, Brown, Potter, Elkin 
and Stewart, JJ. 


JouN R. GEYER and Joun E. Fox, for Appellant. 
C. H. BACKENSTOE and Wo. M. HAtn, for Appellee. 


PER CURIAM, 

‘The claim of the appellant that the death oi the insured should 
be classed under the “health provisions”, and not under the “ac- 
cident provisions”, of the policy, can hardly be made seriously. 
The policy was prima facie an accident policy, and the insured 
died irom the bite of a dog—certainly an accident, not a disease. 
‘The proximate cause of death was the bite, and the way in which 
it operated to produce death, whether by hemorrhage or lockjaw 
or blood poisoning, was a medical detail which did not affect the 
material fact of death resulting from the accident. 

The other argument, that the insured was not “immediately 
disabled’, is not much better. He was bitten in the thumb, his 
hand was bandaged at once, and, though the gravity of the in- 
jury was not at first appreciated, yet the use of his hand was in- 
terfered with from the moment and continued to be more and 
more so, with increasing pain, until his death, two weeks later. 
There was no break in the continuity of the consequences of the 
injury, and no intervening cause in the resulting disability. ‘“Im- 
mediately”, under such circumstances, does not mean “in- 
stantly”: Ritter vs. Accident Ass’n, 185 Pa., go. 

Judgment affirmed. 
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SUPREME COURT OF TEXAS. 


CONTINENTAL CASUALTY CO. 
ve. 


WADE ET AL. 


An accident policy stipulated that it should be liable in case of injury “at 
once resulting in continuous total disability” to engage in business. 
The insured was injured on January 3Ist, and after stopping work 
for a few minutes, continued work until March 25th, and died from 
the injury on April 6th following. 

Held, That where there is no ambiguity in the language, the rule that a 
policy must be construed most liberally in favor of the beneficiary 
does not apply. 


Held, That while the disability occurred at once upon the accident, it was 
not continuous, and the policy was not liable. 


Error from Court of Civil Appeals of Fourth Supreme Judi- 
cial District. Action by Annie Wade and others against the Con- 
tinental Casualty Company. From a judgment for plaintiffs 
affirmed by the Court of Civil Appeals, defendant brings error. 


DENMAN, FRANKLIN & McGown and JAmEs D. WALTHALL, 
for Plaintiff in Error. 


JAs. RouTLEDGE and J. R. Norton, for Defendants in Error. 


Brown, J. 
Annie Wade and others sued the plaintiff in error in the Dis- 


trict Court of Bexar County to recover upon the following con- 
tract :— 


The Continental Casualty Company * * * hereby in- 
sures Mr. Bishop Green, hereinafter called the insured, Class 
Spl. of said company, as a freight handler, and promises to pay 
to the person or persons hereinafter named, the benefits here- 
inafter mentioned in the event that the insured shall receive 
personal bodily injury, within one vear from 12 o’clock noon, 
standard time, of the date hereof, through external, violent 
and purely accidental causes at once resulting in continuous 
total inability to engage in any business, occupation or service, 
as follows: If such injury shall solely and independently of 
all other causes necessarily result (1) in his loss of life within 
ninety days of said injury a death benefit of two thousand dol- 
lars to Mrs. Annie Wade, his mother, if surviving, otherwise 
to the legal representatives of the insured, within ninety days 

% Decision rendered, Nov. 13, 1907. 
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of the receipt of satisfactory proof of death; (2) in his loss of 
one hand or one foot, by separation, at or above the wrist or 
ankle joint, within ninety days of said injury, one-half of said 
death benefit to the insured within ninety days of the receipt 
of satisfactory proofs thereof; (3) in his permanent loss of the 
entire sight of one eve, within ninety days of said injury, one- 
fourth of said death benefit to the insured within ninety days 
of the receipt of satisfactory proofs thereof; (4) in his loss of 
both hands or feet, or one hand and one foot, or the sight of 
both eyes, all as above provided and within ninety days of said 
injury, said death benefit to the insured within ninety days of 
the receipt of satisfactory proof thereof; (5) in his total loss of 
time, not resulting from the loss of limb or sight, a weekly 
benefit of ten dollars so long as such total inability lasts while 
under the treatment of a legally qualified physician or surgeon, 
not to exceed one hundred and four consecutive weeks for any 
one injury to himself within thirty days of the receipt of satis-. 
factory proof thereof; (6) in any loss specified in paragraphs 
numbered two, three or four, if no death benefit is provided 
for in this policy, a sum equal to one hundred weeks’ benefit 
for the loss of two or more of the members therein named, or 
a sum equal to thirty weeks’ benefit for the loss of one of said 
members, payable to the insured within ninety days of the 
receipt of satisfactory proofs thereof. 


“The evidence is undisputed that Bishop Green, while working 
at his occupation as a freight handler, on January 31, 1903, was 
physically injured by the weight of a heavy crate of glass being 
accidentally thrown upon him, and, as the proximate cause of 
the injury, he died on April 6, 1903. He received said bodily in- 
jury ‘through external, violent and purely accidental causes’, 
which, as aforesaid, proximately resulted in his death. It was 
also shown that he was hurt on Saturday, about 2:30 o’clock p. 
m., January 31, 1903, that he laid off about fifteen minutes and 
continued to work until 6 o’clock, when his work was done; and 
that he returned to his work the following Monday and con- 
tinued at it until March 25th following, when he died in conse- 
quence of the accident.” Judgment was rendered for plaintiffs 
in the trial court and affirmed by the Court of Civil Appeals. 

The undisputed evidence shows that Bishop Green received “a 
personal bodily injury” within the time specified in the contract 
“through external, violent and purely accidental causes”, which 
“at once resulted in a total inability” to engage in any business, 
etc., and that from the injury received Green was at once totally 
disabled from pursuing his labors in the business in which he was 
engaged for fifteen minutes. The meaning of the words “at 
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once”, as used, becomes unimportant, for the reason that it is 
undisputed that the disability occurred at once; that is, at the 
time the accident happened. The evidence also is undisputed 
that after fifteen minutes from the time of the accident Green 
resumed his labors and continued to work as usual for about 
fifty-two days, at the end of which time he died. The only ques- 
tion that is presented by this writ of error upon the facts which 
appear in the opinion of the honorable Court of Civil Appeals is: 
Did the qualification that the inability to labor should be con- 
tinuous from the time oi the injury apply to loss of life resulting 
from the injury? If so, then the plaintiff below cannot recover 
against the casualty company. 

It is contended that the contract sued upon insured Green 
against the “loss of life”, and therefore the terms which required 
the inability to be continuous did not apply in case of death re- 
sulting from an injury. That is the most plausible ground upon 
which the judgments of the trial court and Court of Civil Appeals 
can be placed. Is the position sound? To test the soundness of 
the proposition, let us suppose that one of Green’s feet had been 
crushed by the box that fell upon him, whereby he became at 
once totally disabled to labor, and, such inability continuing, 
subsequently one of his feet was amputated above the ankle, and 
thereafter within ninety days from the accident Green died. In 
such case, when the accident occurred, the liability of the com- 
pany would be fixed, and the extent of its liability would then be 
compensation for the loss of time that might occur thereafter 
during the continuance of the inability not exceeding 104 weeks. 
When the foot was amputated, the liability for loss of time would 
cease and the company would become liable for compensation 
under the second paragraph of the contract—that is, for $1,000— 
and when Green died the extent of the liability would again be 
changed, and the company would be liable under the first sub- 
division of the contract for $2,000. We think that it is manifest 
that the insurance in this case was a guaranty against the acci- 
dent described in the contract, and that liability of the company 
for either of the named results which might follow was fixed at 
the time the injury was received. The terms of the policy are 
that “if such injury shall solely and independently of all other 
causes necessarily result in his loss of life”, etc., which attributes 
loss of life to the injury previously described, that is, to the injury 
which produced “at once inability to labor, which inability con- 





1908. ] Continental Casualty Co. vs. Wade et al. 89 


tinued down to the time death ensued. The learned judge who 
wrote the opinion of the Court of Civil Appeals said that it 
would be absurd to say that death would produce inability to 
labor, and that the loss of a hand or foot would not totally disable 
the party to perform every kind of labor. The fault of this argu- 
ment lies in the assumption that the inability to labor provided for 
was to be produced by the result of the injury and continue after 
the loss of the hand, etc., whereas the inability to labor is clearly 
to arise at the date of the injury and to continue until the result 
—death or loss of hand, etc.—has been reached. When the in- 
jury had occurred, and the hand, foot or eyes had been lost, the 
company had no interest in the ability or inability to labor in the 
future. Therefore the continuance of the inability was to be 
from the time of the accident to the death or other result. To 
sustain the construction by the Court of Civil Appeals, the words 
must be arbitrarily forced out of their connection, and their 
natural import must be disregarded. 

It is contended with earnestness that his contract ought to be 
construed most liberally in favor of the beneficiary thereof, and 
to this we consent. If there was any ambiguity in the language, 
or if the language was susceptible of an interpretation which 
would make the company liable, then it would be right and 
proper that this judgment should be affirmed. But thete is no 
ambiguity or uncertainty in the language. There is nothing in 
it which indicates that Mrs. Wade was to be compensated for the 
loss of life of her son, Bishop Green, except upon the terms and 
conditions specified in the contract. If harsh, they are just what 
Green agreed to when he made the contract, and it is not within 
the province of the court to interfere or relieve one of a hard 
bargain which he deliberately and willingly entered into. The 
facts of this case demonstrate the intention of the parties and 
the necessity for the terms of the contract to accomplish that 
purpose, which was to provide against liability for a result which 
could only be arrived at by expert testimony, the opinions of 
medical men, or others based upon the character of the injury and 
the fact of death. It was the purpose of the casualty company 
to provide for a state of physical facts by which the injury and 
the result should be so connected that there could be no room for 
expert testimony. In Thorn vs. Worthing, S. R. Co. (6 Ch. 
Div., 415) the court said: “As usual, the experts do not agree 
in their opinion. There is no reason why they should. As I 
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have often explained since I have had the honor of a seat on 
this bench, the opinion of an expert may be honestly obtained, 
and it may be quite different from the opinion of another expert, 
also honestly obtained.” In Goodwin vs. State (96 Ind., 550) the 
court used this language: “The current of modern authorities is 
setting strongly against what is called expert evidence.” Since 
learned lawyers and judges put so low an estimate upon expert 
evidence, is it not reasonable to conclude that the casualty com- 
pany in using the terms under discussion had the purpose to 
exclude this class of evidence? To recover upon the contract, it 
was necessary for the beneficiaries to show that the terms of the 
contract were fulfilled. The evidence does not show that the 
inability was continuous. 

Therefore the judgment is without evidence to support it, and 
it is ordered that the judgments of the District Court and Court 
of Civil Appeals be reversed, and judgment be here rendered for 
the casualty company. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


VIRGINIA FIRE & MARINE INS. CO. 
v8. 


J. I. CASE THRESHING MACH. CO.* 


A policy insuring incumbered personal property was issued without 
knowledge of the incumbrance by the insurer, and provided that it 
should be void if the property was incumbered. 

Held, That the policy was void from its inception, and the company was 
not bound to return the premiums paid before its knowledge of such 
——— as a condition precedent to its right to avail itself of the 
defense. 


Error to Circuit Court, Clarke County. Action by the J. I. 
Case Threshing Machine Company against the Virginia Fire & 
Marine Insurance Company. From a judgment for plaintiff, de- 
fendant brings error. 


MARSHALL McCormick, for Plaintiff in Error. 
Waitinc & Situ, for Defendant in Error. 
~ % Decision rendered Nov. 21,1907, 
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BUCHANAN, J. 
The policy of insurance upon which this proceeding is based 
contains the following provision :-— 


This entire policy * * * shall be void * * * if the 
property hereby insured, or any part or item thereof, be or be- 
come incumbered by any lien by mortgage, deed of trust, judg- 
ment or otherwise, either prior or subsequent to the date 
hereof. 


There was a deed of trust upon the property insured at the 
date the policy was issued, and the question involved here is 
whether, upon the facts agreed, the whole matter of law and fact 
being submitted to the court, it erred in holding that the insur- 
ance company was liable. 


The facts agreed are as follows :— 

“First. That C. K. Sowers, the assignor of the plaintiff, was 
approached by an agent of the detendant insurance company to 
take out a policy of insurance upon his machine, which said 
Sowers agreed to do, without making any verbal representation 
to said agent as to his title or ownership in said machine and 
fixtures; that no written application was presented to the in- 
sured, C. K. Sowers. None was signed by him. No questions 
were asked by the agents of the insurance company as to the 
title or incumbrances. 

“Second. That C. K. Sowers paid the premium for said in- 
surance, and the policy sued upon was delivered to him. 

“Third. That the insured, C. K. Sowers, complied with all 
conditions of said policy, and that the fire occurred as alleged in 
the plaintiff's notice without any fault on the part of C. K. 
Sowers. 

“Fourth. That the amount sued for, $700, is not more than 
three-fourths of the actual value of said machine and fixtures at 
the time it was burnt, as stated above. 

“Fifth. That the property insured was incumbered by a deed 
of trust to secure part of the unpaid purchase money due to the 
plaintifi, which trust was of record in the clerk’s office of Clarke 
County. The compliance with the conditions of the policy re- 
ferred to in the third clause of this agreement of facts does not 
refer to the condition, and was not intended to include the condi- 
tion, that there should be no existing or after-created incum- 
brance; it still, however, being agreed that as to this condition 
no written application was made, that none was either presented 
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to the applicant or signed by him, that no questions were asked 
by the agent of the company as to incumbrances, and no verbal 
representations were made by C. K. Sowers, the insured, as to 
incumbrances.” . 

Upon these facts, under the decision of this court in the case 
of Westchester Fire Ins. Co. vs. Ocean View Pleasure Pier Co. 
(106 Va., 633) the insured was not entitled to recover. In that 
case our decisions bearing upon the question under considera- 
tion were reviewed, and the conclusion reached that where the 
condition of a fire insurance policy is that it shall be void if the 
interest of the insured be other than unconditional ownership, or 
if the subject of insurance be a building on ground not owned by 
the insured in fee simple, the insured by accepting the policy is 
charged with notice of its contents and bound by its conditions, 
and the company by issuing the policy without inquiry does not 
waive the condition as to title and ownership unless the facts were 
known to the company or its agent when the policy was issued, 
or the company was chargeable with such knowledge, and that 
the insurance company is not obliged to return or offer to return 
the premiums voluntarily paid before notice of the fact that the 
policy was not in force as a condition precedent to availing itself 
of its defense to an action on the policy. In that case the condi- 
tion of the policy was that it should be void if the interest of the 
insured was other than unconditional and sole ownership, or ii 
the building insured should be upon ground not owned by the 
insured in fee simple. In this case the condition of the policy is 
that it shall be void if the property insured, or any part thereof, 
was then or should become incumbered by any lien by mortgage, 
deed of trust, judgment or otherwise. If a breach of the condi- 
tion in the one case avoided the policy, there is no reason why a 
breach in the other should not do so, for the principle involved 
in both is the same, and the current of authority is that the policy 
in the one, as in the other, case stands avoided under the facts 
disclosed by this record: 19 Cyc., 701. 

Ihe judgment of the Circuit Court must therefore he reversed ; 
and this court will render such judgment as that court ought to 
have rendered. 

Reversed. 





1908. ] Clark vs. Mutual Life Ins. Co. 


SUPREME COURT COURT OF GEORGIA. 


CLARK 
v8. 


MUTUAL LIFE INS. CO. or NEw YorK.* 


Where the application for a policy of life insurance and the policy itself 
both stipulated, in effect, that the policy should not become binding 
upon the insurance company until the first premium had been paid 
during the gead health of the applicant, and the agent of the insur- 
ance company agreed with the applicant to accept the latter’s note 
in payment of the first premium, there being no question as to the 
agent’s authority to make this agreement, the execution and delivery 
by the applicant of his said note, or the actual payment of the first 
premium, during the good health of the applicant, was a condition 
precedent to the liability of the insurance company upon said policy. 


It appearing from the evidence introduced by the plaintiff that the appli- 
cant died before the policy was delivered, and without having paid 
or tendered the amount of the first premium, and without having 
tendered or delivered to the company or its agent his note in payment 
of said premium, the court did not err in granting a nonsuit in an 
action brought by the administrator of said applicant upon said 
policy of insurance. 


Error from Superior Court, Sumter County. Action by Julian 
Clark, administrator, against the Mutual Life Insurance Com- 
pany of New York. Judgment for defendant, and plaintiff brings 
error. 

Clark, the administrator of Moore, deceased, brought suit 
against the Mutual Life Insurance Company of New York to 
recover the amount of a policy alleged to have been issued by 
said company to plaintiff’s intestate. It appears from the record 
that Moore made an application to the insurance company for a 
policy of life insurance. The said application provided that the 
policy 

Shall not take effect until the first premium shall have been 

paid during my continuance in good health. 

The policy was issued by the company and forwarded to its 
agent, F. B. Arthur, at Americus, Ga.; but, before it was deliv- 
ered to Moore, the latter died. The defendant in its answer de- 
nied liability to the plaintiff, for the reason, among others, that 
the first premium had not been paid as provided in the applica- 
tion. Upon this issue F. B. Arthur, the only witness introduced 


* Decision rendered, Nov. 16, 1907. 
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by the plaintiff, testified: “On the 30th day of January, 1906, I 
was agent of the Mutual Life Insurance Company of New York, 
at Americus. I remember the agreement I had with Mr. Moore 
at the time that application was made as to the premium. I was 
to take Mr. Moore’s note for the premium, and wrote him with 
that understanding. After the policy came I told Mr. Moore I 
would bring it up and make settlement with him, and he said that 
was all right. That is everything that occurred, or was said. I 
agreed to take his note, and told him it [the policy] was there, 
and I would bring it down; and he said that was satisfactory. 
The next morning when I came down town, a few minutes after 
8 o'clock, I heard that he was dead. I held the policy, and be- 
fore 12 o'clock that day I mailed it back to the company. He 
[Moore] never gave his note; never paid the premium at all; 
paid no part of it.” At the conclusion of the plaintiff’s testimony, 
the defendant moved for a nonsuit, which motion the court sus- 
tained. Plaintiff excepted. 


W. A. Dopson, for Plaintiff in Error. 
J. H. Gripert and E. A. Hawkins, for Defendant in Error. 


BECK, J. 


Judgment affirmed. All the Justices concur, except Holden, J., 
not presiding. 





1908. ] Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


SURETY—CONSTRUCTION OF BOND. 


In the case of American Surety Company vs. Empson, decided 
by the Supreme Court of Colorado, April 1, 1907, it was held 
that a surety bond stipulating for the payment of a specified pre- 
mium each year for continuing the bond from year to year, at 
the request of the insured, required the company to indemnify 
the holder only for liability incurred during the first year in the 
absence of any request for the continuance of the bond. 


CONSIDERATION FOR POLICY NOT IN FORM CONTRACTED FOR. 


in the case of Empire Mutual Life & Annuity Insurance Com- 
pany vs. Avery et al., decided by the Court of Appeals of Georgia, 
November 25, 1907, it was held in a suit on a premium note given 
in advance for a policy substantially different from that called for, 
that the tender of such a policy was no consideration for the note. 


RIGHTS OF PRIOR AND SUBSEQUENT ASSIGNEE. 


In the case of Coffman vs. Liggett’s Adm’rs et al., decided by 
the Supreme Court of Appeals of Virginia, November 21, 1907, 
it was held that where so much of a policy had been assigned as 
would pay the debt of the assignor, but neither the assignment 
nor the policy had been transferred to the assignee, and the 
facts were unknown to him, a subsequent assignment for value 
took precedence when without notice and in conformity with the 
method prescribed by the policy. 


BENEVOLENT SOCIETY— BENEFICIARY. 


In the case of Supreme Council, Catholic Knights, vs. Fitzpat- 
rick et al., decided by the Supreme Court of Rhode Island, De- 
cember 17, 1907, it was held that in the absence of any limitation 





96 Insurance Law Journal. [Jan., 


to the contrary, a member might nominate such beneficiary as he 
chose, irrespective of his relationship, and though the society 
transgressed its power by making a stranger a beneficiary, the 
designation was valid under a statute providing that insurance 
made without compliance with it should be valid. 


BENEVOLENT SOCIETY—PROOF OF DEATH —STATEMENT OF 
PHYSICIAN. 


In the case of Triple Tie Benefit Association vs. Wheatley, 
decided by the Supreme Court of Kansas, July 5, 1907, the fol- 
lowing syllabus was furnished by the court :— 


The by-laws of a fraternal beneficiary association required 
satisfactory proof of death before payment of a beneficiary 
certificate. It furnished blanks upon which such proof should 
be made. The following printed note preceded the blank to 
be filled by the attending physician: “Note to Attending 
Physician: The purpose of the following statement is two- 
fold: First, to establish proof of death and the cause. Sec- 
ond, to give such information concerning the personal and 
family history of deceased, together with predisposing causes 
leading to last illness, as well as the various matters of im- 
portance necessary in tabulating vital statistics. Attending 
physicians are urged to give under general remarks any in- 
formation, which, in their judgment, tended to shorten the 
natural duration of life. You are assured that this statement 
will be used only for the purpose of gathering correct and ac- 
curate information, and will in no case be used as a basis for 
litigation.” A beneficiary submitted proof of death upon one 
of these blanks in which the attending physician made state- 
ments beyond those necessary to establish death, and which 
gave information obtained in a professional way concerning 
the state of the deceased’s health several months prior to his 
death. Held, That such statements cannot be regarded as ad- 
missions of the beneficiary made in connection with his proof 
of death. 
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UNITED STATES CIRCUIT COURT. 


N. D. CALIFORNIA. 


RICHMOND COAL CO. 


rs. 


COMMERCIAL UNION ASSURANCE co. } 
LIMITED OF LONDON.* 


The policy insured against loss by fire, but excepted any loss or damage 
which might be caused directly cr indirectly by earthquake. The 
evidence was contradictory whether the loss was due to fire or to 
the earthquake in San Francisco. 

Held, That the exception was legal, and should be enforced. The con- 
tract must be construed according to the ordinary and popular 
ineaning of its terms. 

Held, That if the earthquake was the proximate cause of loss, although 
the property was destroyed by fire, the policy was exempt. 

ITeld, That a proximate cause is not necssarily that which is nearest to 
and immediately produces the effect, but which is the dominant 
factor, the cause which naturally and in unbroken sequence, without 
a new cause, produces the effect. It is the cause to which the effect 
is attributed by the rational judgment of mankind, and not a mere 
incident or instrument of a superior cause. 

Only that degree of certainty in the proof is required as produces moral 
conviction in an unprejudiced mind. 

The burden of proof that the earthquake was the cause of the loss is on 
the company. It is not sufficient to show that it produced condi- 
tions which resulted in the loss, as through the breakage of water 
mains. 

If the earthquake directly or indirectly caused fires in other buildings 
whose spread caused the loss, the company is not liable. 

Where the policy covered loss from fire caused by explosion, the com- 
pany is not liable if such explosion was caused by the earthquake. 

The preponderance of evidence is not necessarily determined by the 
number of witnesses. Its credibility must also be considered. The 
testimony of experts, like that of other witnesses, must be given only 
such weight as it is entitled to. 


The testimony of witnesses must not be discredited in other respects 
because it may be false as to certain facts honestly stated, but con- 
cerning which the excitement incident to an earthquake may result 
in a false impression. 


[The jury found in favor of the companies.—Ed. Ins. L. J.] 


E. B. Younc and L. A. REpMAN, for Plaintiff. 
T. C. VAN NEss and H. B. M. MILLER, for Defendant. 


VAN FLEET, D. J. (Orally). 
Gentlemen of the Jury: The time has now arrived when it 
becomes my duty to submit to vou the principles of law that 


% Charge to the Jury given, Jan, 24, 1908. 
VoL. XX XVII.—7. 
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must govern you in your consideration of the evidence in this 
case for the purpose of reaching a verdict, and I shall ask your 
very careful attention while | do so. And when [| have sub- 
mitted to you the law it will be your duty to follow it. No matter 
whether some of you may have or entertain an idea that such 
should not be the law, in any particular, nevertheless for the pur- 
poses of this case you are obligated by your oath to observe that 
which is submitted to you by the court as the controlling princi- 
ples to govern you in your consideration of the evidence. 

In this action the plaintiff seeks to recover from the defendant 
insurance company the sum of $19,955.84, under a policy of in- 
surance issued by the defendant to the plaintiff on certain prop- 
erty described therein, which the evidence has disclosed and 
which the contract also recites, was a quantity of coal situated 
on the northwest corner of Howard and Spear Streets, in the 
city and county of San Francisco, 

Under the admissions made by the defendant in open court 
there is left but one main issue of fact for your consideration in 
order to arrive at a verdict. The defendant admits that the 
property insured was destroyed by fire, but it pleads as a defense 
that under the policy sued upon it was stipulated and agreed 
between the parties that the defendant should not he liable for 
a loss to plaintiff caused directly or indirectly by earthquake ; 
and it is alleged that the fire which destroyed the plaintiff’s prop- 
erty was caused by eafthquake, within the terms and meaning 
of the policy, and that but for such earthquake neither said fire 
nor the loss would have occurred, and for that reason that the 
defendant is not liable to the plaintiff on the policy in suit. The 
finding you shall make ‘on the issue involved in this defense will 
therefore be determinative of your verdict, since if the plaintiff's 
loss resulted directly or indirectly from the effect of an earth- 
quake the defendant is, by the terms of its policy, exempt from 
liability; while on the other hand, if the defendant has failed to 
sustain its defense in the manner hereinafter stated, vour ver- 
dict must, under the admissions made, be for the plaintiff. 

As alleged by the defendant in its defense, by the terms of the 
policy in suit the defendant did insure the plaintiff on the prop- 
erty described therein against all direct loss or damage by fire, 
but excepted from the operation of the policy any loss or dam- 
age by fire which might be caused directly or indirectly by earth- 
quake. This exception from liability for loss that should be 
thus caused was a perfectly valid and legal one, which the de- 
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fendant had a right to provide for in its contract, and the plain- 
tiff in accepting the policy signified its assent to that provision 
equally with the other terms set forth therein, and the defendant 
therefore has a right to have that condition enforced as the 
facts mav warrant. Policies of insurance, as | have said, are 
contracts and, like other contracts, must be construed according 
to the sense and mieaning of the terms used by the parties, and 
those terms are to be taken and understood in their plain, ordi- 
nary and popular sense. 

The defendant has admitted that the plaintiff’s loss resulted 
directly or immediately from fire, the peril insured against; but 
it contends that the proximate or efficient cause of the loss was 
earthquake, notwithstanding the insured property was burned. 
Upon this issue I instruct you that if you find from the evidence 
that the loss was proximately, either directly or indirectly, caused 
by earthquake, your verdict, notwithstanding the insured prop- 
erty was destroved by fire, should be in favor of the defendant ; 
but if upon the other hand, you find from the evidence that fire 
and not earthquake was the proximate or efficient, as well as the 
direct cause of the loss, your verdict should be for the plaintiff. 
By proximate cause is meant a cause which naturally, by con- 
tinuous sequence, unbroken by a new cause, produces a result. 
The proximate cause of an effect is not necessarily the cause 
which is nearest to, that is, immediately or directly produces, the 
effect; but it is the efficient dominant factor in the production 
or bringing about of the effect. The nearest or immediate cause 
of an effect may be merely an instrument of the dominant or 
efficient cause; and if, upon the evidence in this case, you find 
that the fire which destroyed the insured property was a mere 
instrument of an earthquake, and that the loss by necessity or 
natural sequence was due to the earthquake, your verdict should 
be for the defendant, notwithstanding the property was burned. 
If, however, you find from the evidence that plaintiff's loss was 
directly or proximately caused by fire, which was the peril in- 
sured against, and that earthquake was not directly or indi- 
rectly the cause of the loss, your verdict should be for the plain- 
tiff. 

The law does not inquire into the cause of a proximate cause. 
When the proximate cause of an effect has been ascertained, the 
law ceases to make further inquiry and ascribes the result ex- 
clusively to such cause. While the proximate cause of an effect 
frequently is and generally may be the nearest cause, yet mere 
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distance in time or space is not the exclusive factor in the de- 
termination of the question whether or not a given cause is 
proximate or remote. Other elements are involved, any one oi 
which may be of such a character as to subordinate the element 
of distance. The proximate cause of an effect is the cause to 
which the effect is attributed by the rational judgment of man- 
kind. 

Your inquiry, therefore, in this case, should be whether or not 
the earthquake of April 18, 1906, was the predominating and 
operating cause of the fire which burned the property of the 
Richmond Coal Company. The question is not what cause was 
nearest in time or place, but what was the cause which set the 
other causes, if any there be, in operation. The causes, if any 
there be, which were merely incidents or instruments of a su- 
perior or controlling agency are not the responsible ones, 
though they may be nearer in time and place, and if you believe 
from all the evidence in this case that the earthquake caused the 
fire which spread to and burned the property of the plaintiff, it 
will be your duty to render a verdict in favor of the defendant in- 
surance company and against the plaintiff coal company, no 
matter how many buildings or blocks such fire may have burned 
through or consumed before it reached the plaintiff's property. 

The origin of the fire which destroyed the property in ques- 
tion may be shown by direct or circumstantial evidence, and in 
reaching your conclusion as to the cause of the fire which de- 
stroved that property, you will bear in mind that the law does 
not require ‘lemonstration; that is, such a degree of proof as 
excluding possibility of error, produces absolute certainty; be- 
cause such proof is rarely possible: nor does it require proof 
beyond a reasonable doubt, as is the rule in criminal cases. 
Moral certainty only is required, or that degree of proof which 
produces conviction in an unprejudiced mind. 

There while, as I shall hereafter state more particularly, it is 
for the defendant to prove that earthquake was directly or indi- 
rectly the cause of the destruction of plaintiff's property, it is 
not necessary that the defendant should show that plaintift’s loss 
could not possibly have occurred from any other cause than 
from earthquake. If, taking the testimony as a whole, it has 
been shown that the fire or fires and plaintiff’s loss or damage 
therefrom were either directly or indirectly caused by earthyuake, 
then vour verdict should be in favor of the defendant. 

It is not sufficient, however, that the evidence show merely 
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that plaintiff's loss would not have occurred but for the earth- 
quake; in order for defendant to prevail it must appear by satis- 
factory evidence that piaintiff's loss was caused by earthquake. 
The earthquake mav have produced conditions but for which 
plaintift’s loss would not have occurred, such, for instance, as 
the destruction or disconnection of the city’s water supply; but 
if you find, for instance, that the plaintiff's loss was directly 
caused by fire, the peril insured against, and that that fire and 
the loss resulting therefrom: was not directly or indirectly caused 
by earthquake, then plaintiff is entitled to a verdict, notwith- 
standing it appeaars that the earthquake produced conditions 
remotely contributing to that loss. 

If you find and believe from the evidence in this case that the 
earthquake of April 18, 1906, caused directly or indirectly in the 
city and county of San Francisco, a fire in the vicinity of Fourth 
and Natoma Streets; or a fire in the vicinity of Third and Minna 
Streets; or a fire in the vicinity of Third and Howard Streets ; 
or a fire in the vicinity of First and Mission Streets; or a fire in 
the vicinity of Market and Fremont Streets, in what has been 
testified to as Mack & Companvy’s drug store; or a fire on Fre- 
mont Street, between Howard and Mission Streets, in what 
was known as the Mariel Power Compary’s plant; or a fire at 
No. 117 Steuart Street, in the place known as Alice’s; or a fire 
at No. 48 Steuart Street, between Market and Mission Streets, 
in what was known as Brown’s store; and that those fires, or 
any one or more of them so caused, spread by flame, spark or 
heat, and burned wninterruptedly from building to building, or 
block to block, until they or any one or more of them reached 
and destroyed plaintiff's property located and situated on the 
northwest corner of Howard and Spear Streets; then I charge 
you that it is your duty, and vou must be governed by what the 
evidence shows to return a verdict in favor of the defendant in- 
surance company and against the plaintiff coal company. 

If you find and believe from the evidence that the fires, or any 
one or more of the fires mentioned by the witnesses, or as to 
which testimony has been introduced, were caused directly or in- 
directly by the earthquake of April 18, 1906, and that such fire or 
fires thereafter spread to and burned uninterruptedly from build- 
ing to building, or block to block, until it reached and destroyed 
the property of plaintiff, then, and in that case, I instruct you 
that your verdict should he in favor of the defendant. 

In reaching your conclusion as to whether or not the fire by 
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which plaintiff's loss was brought about was caused by the 
earthquake of April 18, 1906, you must consider the evidence im- 
partially and without favor toward plaintiff or bias toward the 
defendant ‘The defendant insurance company having contracted 
with the plaintiff, and the plaintiff by accepting the policy hav- 
ing agreed, that the company was not to be liable for loss by fire 
caused directly or indirectly by earthquake, the right of the 
company to set up by way of defense that the loss was so caused 
cannot be questioned. The single thing for your determination 
in this case, without regard to either of the parties. is the origin 
of the fires by which plaintitt’s property was destroyed. If the 
evidence has established that the fires by which plaintiff's prop- 
erty was destroyed, no matter at what point, or from where 
they started, were caused by the earthquake of April 18, 1906, 
you must, without hesitation, render your verdict in favor of the 
defendant insurance company. 

In arriving at a conclusion as to whether or not any fire testi- 
fied to by any of the witnesses in this case was caused by the 
earthquake, your inquiry, as [ have indicated, should be whether 
or not the earthquake was the predominating and operating or 
producing cause, whether or not such fire would have occurred 
had the earthquake not happened, and in so doing it will be your 
duty where a fire is not proven by direct evidence to have been 
caused by the earthquake to consider all the surrounding facts 
and circumstances which are proven by the testimony in the case, 
such as the location and character of the building where it 
started, the effect of the earthquake upon such building, the 
nature of its occupancy, whether any gas, electric, coal oil, or 
other lights were burning in it at the time of the shock; or 
whether at the time of the earthquake there was any stove or 
other confined fire, or other means which could cause fire in 
such building. Not only these facts should be considered, but 
also there should be kept in mind the large number of fires 
which started shortly after the earthquake compared with the 
usual number of fires at the time in the morning when those 
which are shown by the testimony to have started actually oc- 
curred, and whether or not there is any probable cause other 
than the earthquake for the starting of such fires. All these facts 
and circumstances should be considered, and in the light of all 
of them you will <lecide whether any fire not proven by direct 
evidence to have been started by the earthquake was or was not 
caused thereby. 
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In this regard you are not permitted to indulge in conjecture 
or mere hearsay as to the origin of any fire shown to have oc- 
curred on the date in question or ‘as to the course or spread of 
such fire, but in determining as to the origin of a fire, or the 
manner in which it was started and as to its course or spread 
and the property destroyed thereby, if any, your finding must 
in each instance be based upon the evidence in the case alone 
and wholly unaffected by anything you may have heard else- 
where. 

The policy of insurance sued upon provides in effect that de- 
fendant will indemnify the plaintiff against direct loss or dam- 
age by fire ensuing upon explosion of any kind; and there is 
evidence in the case tending to show that immediately following 
the first or great earthquake shock of April 18, 1906, certain ex- 
plosions or explosive sounds were heard, apparently emanating 
from the direction of the premises occupied by the drug house 
of Mack & Company, referred to in the evidence, just about the 
time or immediately preceding the discovery of the fire upon 
those premises. On this subject I instruct you that if you find 
that the fire originating on those premises ensued upon an ex- 
plosion or explosions of any kind, and you also find that the 
fire was the one that destroyed the plaintiff’s insured property, 
then your verdict should be for the plaintiff, unless you find that 
the destruction of such property was directly or indirectly 
caused by earthquake. If, as I have already explained to you, 
the earthquake was the proximate, efficient cause of the fire, 
the defendant will not be liable, even though the means by 
which the earthquake caused such fire was an explosion, In 
other words, if such explosion was, caused directly or indirectly 
by, and was a mere instrument of the earthquake, and the loss 
by a necessary or natural sequence was solely due. to the earth- 
quake, then your verdict should be. for the defendant as to any 
loss caused, by such fire. 

The law imposes upon the party haying the affirmative of any 
issue. what is denominated the burden of proof. By that phrase 
is meant, in a civil case, such as this, no more than that the 
party holding the affirmative must produce, in support of an 
issue which he is called upon to prove, a preponderance of: the 
‘evidence. Im this case, as before indicated, the defendant holds 
the affirmative in proving its defense that the fire or fires that de- 
stroyed the plaintiff’s property were caused directly or indirectly 
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by earthquake, and upon that issuc, therefore, the evidence must 
preponderate in the defendant’s favor or it cannot prevail. 

By preponderance of evidence is meant that greater or su- 
perior weight of the evidence which satisfies your minds. Pre- 
ponderance does not necessarily mean the greater number of 
witnesses; for you are not bound to decide in conformity with 
the declarations of any number of witnesses which do not pro- 
duce conviction in your minds as against a less number, or 
against a presumption or other evidence which does satisfy your 
minds. But in determining the question of preponderance you 
may and should take into consideration, not only the number of 
witnesses testifying to any fact or given state of facts for the one 
side or the other, but also the opportunities of the different wit- 
nesses for seeing, hearing, knowing and remembering the facts 
to which they have testified, the probability or improbability of 
the truth of their statements, in the light of the other evidence ; 
the relation or connection, if any has been shown, between any 
of the witnesses and the parties to the suit; their interest or 
lack of interest, if any, in the result of the suit, and their conduct 
or demeanor while on the stand. The number of credible and 
disinterested witnesses testifying to any material fact or state of 
facts in dispute, for the one side or the other is, therefore, a 
proper matter for the jury to consider, together with all the 
other circumstances in the case, in determining on which side 
the evidence predominates. The jury have no right to capri- 
ciously disregard the testimony of a larger number of witnesses, 
nor to refuse to give whatever effect in their judgment should be 
attached naturally to the fact that the greater number have tes- 
tified one way and the smaller number the other; but this fact 
should be given its due weight by the jury in determining where 
the greater strength of the evidence lies. While, as I have indi- 
cated, the testimony of a lesser number of witnesses to a given 
fact or state of facts may be taken by the jury in preference to 
that of a greater number, obviously this should not be done 
unless the jury can say, conscientiously and on their oaths, that, 
from all the facts and circumstances in the case, the testimony of 
the lesser number is more reasonable, more trustworthy, trust- 
ful, disinterested and credible. 

Evidence alone will sustain a verdict. You are not permitted 
in any instance, in reaching your verdict, to indulge in mere 
conjecture, surmise or speculation as to the facts; but in so far 
as they have not been admitted, they must be established by 
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satisfactory evidence, as I have indicated. And I should state 
to you, gentlemen, that in so far as facts have been admitted, of 
course, that is conclusive evidence of the existence of such facts, 
and you need not inquire any further as to such. When a fact is 
admitted, that is taken as established for the purposes of the 
case. Under these principles, therefore, if you are unable to find 
from a preponderance of the evidence, that the plaintiff’s loss 
was caused directly or indirectly by earthquake, or if in your 
judgment the evidence is equally balanced upon that question, 
or if, after a careful consideration of all the evidence, you are 
unable to conclude, either from the facts proved or from proper 
inference from such facts, that the loss was caused directly or 
indirectly by earthquake, then your verdict should be for the 
plaintiff, for the reason, as I have stated, that the defendant must 
establish, by a preponderance of the evidence, the fact which is 
essential to a verdict in its favor. 

In this connection I should suggest to you that while in cer- 
tain cases the law receives the evidence of men expert in certain 
lines as to their opinions derived from their knowledge of par- 
ticular matters, the ultimate weight which is to be given to the 
testimony of expert witnesses is a question to be determined by 
the jury, and there is no rule of law which requires you to sur- 
render your own judgment to that of any person testifying as 
an expert witness, or to give a controlling effect to the opinion 
of scientific witnesses; in other words, the testimony of an ex- 
pert, like that of any other witness, is to be received by you and 
given such weight as you think it is properly entitled to, but you 
are not bound or concluded by the testimony of any witness, 
expert or other. 

You are the sole judges of the credibility of the witnesses; 
what the evidence establishes is a matter entirely for your con- 
sideration. It is your province to find the facts but, as I have 
stated, it is the province of the court to state the law. And if it 
shall have happened during the course of the trial, or during 
this charge, that the court has made any remark or used any 
language from which you have received an impression as to its 
views upon the questions of fact, or as to the weight or credi- 
bility to be given to any witness, it is your duty to disregard such 
suggestion or impression unless found to accord with your own 
judgment, your own independent views, reached as a conclusion 
from your own examination of the evidence. 

And in this connection, gentlemen of the jury, perhaps I might 
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pertinently suggest to you, in view of the characteristics of some 
of the evidence in the case, that in passing upon the evidence of 
the witnesses you are to presume primarily that the witness is 
telling the truth; the law clothes him with that presumption. 
You are entitled, however, in determining whether that pre- 
sumption is to be sustained, to regard the manner of the witness, 
as I have indicated, and the character of his testimony. Not- 
withstanding, however, that a witness may make upon the wit- 
ness stand a statement which does not accord readily with your 
belief, that is not necessarily to discredit him unless you believe 
from his manner or from the other circumstances which have 
appeared in’ the case the witness is wilfully telling a falsehood. 
If a witness is merely telling what he believes to be true, and is 
simply mistaken as to the fact, you should not necessarily dis- 
credit the witness as to the balance of his evidence, excepting, 
of course, that it should make you more careful in weighing his 
evidence. There are certain things that have come by experi- 
ence to be known in the law as subjects upon which the minds 
of men will differ, and honestly differ, so that a discrepancy be- 
tween two or more witnesses upon a subject is not regarded as 
necessarily casting discredit upon the testimony of the witness 
you do not fully credit. That has been very pertinently and 
strongly illustrated in this case as to the matter of time with ref- 
erence to which most every witness upon the stand has testified 
as to what he did and what time he did it; what he saw and 
what time he saw it on the morning of this memorable occasion 
when this great disaster occurred in San Francisco, and during 
which the property that is now in suit was destroyed. Men’s 
minds operating under a state of high excitement are not as 
capable of that cool and mathematical thought and measurement 
of the ordinary circumstances of time or place as they are under 
normal conditions. Men do not see things as they would under 
normal conditions; they may see things with the eye, but the 
mind is not directing the eye in that direction and, therefore, the 
brain is not impressed with any such vision as the eye perhaps 
may have taken in; and, therefore, a witness will come upon 
the stand and under conditions which you think very remark- 
able perhaps, will say that he did not see such and such a thing, 
although a number of other witnesses have testified that they 
did see them. Now, the fact is that he may, as I have said, have 
seen them with his eye, but his mind had not seen them, and 
therefore he is truthfully telling vou that he did not see them, 
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because a man sees nothing the impression of which is not left 
upon his brain. And therefere I say that in passing upon the 
credibility of the different witnesses in this case you must use 
your good judgment and common sense and. the experience that 
has come to all of us in our dealings with our fellow men in 
making up your minds as to whether the witnesses have been 
telling the truth; uot ovly telling the truth, but how far they are 
correct in their statements. To my mind not one single witness 
has come upon this stand with the purpose or exhibited the in- 
clination upon the witness stand of telling other than iully and 
fairly what he or she believed to be the truth as to the facts which 
they were inquired. of, but, of course, some of them have made 
statements which must have struck you, as they did strike me, 
with incredulity. You are simply to eliminate such statements 
that do not fall in with your good judgment, but you must give 
the balance of the testimony such credit and weight as you deem 
under all the circumstances it is entitled to. 

It occurred to me as necessary to make these suggestions in 
view of the fact that with reference to almost every witness in 
the case statements were made as to the time when things oc- 
curred that were decidedly at variance with the statements of his 
fellow witnesses, You should understand that these things are 
not necessarily to discredit the entire testimony of a witness that 
you think is thus mistaken for the reasons I have before indi- 
cated to you. 

Now, gentlemen, there is another subject that should be called 
to your attention. [ hardly think it necessary, but still sugges- 
tions have occurred in the argument which make it pertinent 
that the court should perhaps impress upon you that you are to 
sit in this case and, judge of the rights of these parties absolutely 
impartially and. free from any bias or prejudice whatsoever com- 
ing to. your minds from any outside source whatsoever. If you 
have received impressions from, publications in the press or from 
popular sentiments that you have heard expressed upon the 
streets as to the rights of either of the parties in this suit, those 
things are to be absolutely eliminated from your consideration. 
You are to take this case and determine it from the evidence 
that has been presented to you from the witness stand, and from 
that alone. It will be a reproach to justice unless you are gov- 
erned absolutely and solely by the evidence in this case. It is 
one of the boasted privileges of our modern civilization that we 
have established enlightened systems of jurisprudence, and one 
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of the jewels of our system of jurisprudence is regarded as that 
of the trial by jury because it is believed that in certain classes of 
cases at least men of the general walks of life, not educated and 
versed in the subtleties and intricacies of the law, are more capa- 
ble of reaching just conclusions upon matters of fact than the 
mind of the trained jurist or lawyer, because they are not bound 
down and circumscribed by those rules which become imbedded 
in the mind of the educated lawyer, and which at times prevent 
him from giving that flexibility to his judgment which the mind 
of the layman is enabled to do, for the very reason that the latter 
is entirely ignorant of those rules and, therefore, it is not in any 
wise influenced by them. Therefore it is that the experience of 
ages has demonstrated the value of the jury as an arm of the 
court in determining certain classes of questions and, of course, 
that feature of our system can only remain with credit while 
juries continue to base their verdicts solely upon those things 
which they have a right under the law to consider. 

Now, gentlemen of the jury, very little remains to be said. 
If your verdict in this case, under the principles which I have 
given you, should be in favor of the plaintiff, it will be substan- 
tially in this form: We, the jury, find in favor of the plaintiff, 
and assess the damages against the defendant in the sum of 
blank dollars, and that blank, if you find in favor of the plaintiff, 
will be filled in by the amount sued for, $19,955.84, with interest 
calculated thereon from the 15th day of August, 1906, at the legal 
rate of 7 per cent, because under the admissions in this case, as 
I have heretofore indicated to you, there is no question as to 
the amount plaintiff is entitled to recover, if you find that the 
plaintiff is entitled to recover. 

If your verdict should be in favor of the defendant, then its 
form will be: “We, the jury, find in favor of the defendant.” 

You will bear in mind, gentlemen of the jury, that your ver- 
dict must be unanimous; you cannot, as under the state system, 
find a verdict by a less number than the entire twelve. 
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SUPREME COURT OF ARKANSAS. 


MISSISSIPPI HOME INS. CO. 
v8. 


ADAMS & BOYLE.* 


The contract with an agent provided as compensation a flat commis- 
sion and a contingent commission to be settled annually; also that 
it might be terminated upon thirty days’ notice, in which case pay- 
ment of the compensation should be made. 


Held, That the commission on such termination of the contract must be 
computed at that time. 


Where the contract provides for commissions contingent on the profits 
after deducting expenses, reinsurance, return premiums and losses, 
no further deductions for unearned premiums can be made. Had 
the deductions not been specified it would have been a matter of 
proof as to what should be deducted in order to determine protits, 
but a definite standard was fixed. 


Appeal from Circuit Court, Pulaski County. Action by the 
Mississippi Home Insurance Company against Adams & Boyle. 
Irom a judgment for defendants, plaintiff appeals. 


Statement of facts by Woop, J. 

The firm of Adams & Boyle, insurance agents, were employed 
by the appellant, a foreign corporation, to establish and conduct 
ior appellant the business of fire insurance in this state. Under 
the contract, appellee was a general agent, with all the powers, 
duties and the obligations of such. Appellee was to pay all ex- 
penses incident to the business except legal expenses in resisting 
losses. As compensation for its services in planting the business 
and conducting it, the contract provided :— 


Fourth. The party of the first part [appellant] agrees to 
pay the parties of the second part [appellee] a flat commission 
of thirty per cent (30%) on the net premiums for business writ- 
ten in said state, meaning thereby the gross premiums less re- 
turn premiums and reinsurance. Said commission to be in lieu 
of all expense whatsoever, except legal expenses’ in resisting 
losses. A further contingent commision of ten per cent (10%) 
is to be paid to the parties of the second part on the profits 
of the business after deducting all expenses, reinsurance, re- 
turn premiums and losses for the current year; said contingent 
commission to be first computed on August 1, 1906, and at 
the end of each year thereafter. 


% Decision rendered, Nov. 25, 1907. 
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There were various provisions in the contract defining the du- 
ties of the respective parties to it unnecessary to set forth here. 
The contract contained these further provisions :— 

Ninth. This agreement may be terminated at any time by 
either party after giving (thirty) days’ written notice to the 
other, in which event payment of compensation as above pro- 
vided shall be made, and will be in liquidation of all payments 
to the party of the second part by the party of the first part. 


Tenth. This agreement will take effect from the date. 


The contract took effect August 8, 1905. The contract was 
terminated on the 1st of December, 1905, after giving the notice 
specified in the ninth paragraph, supra. Appellant sued appellee 
for the sum of $1,010.69, which it claims appellee was due upon 
a settlement as per terms of the contract. Appellee denied lia- 
bility. On the termination of the contract, November 30, 1905, 
appellee rendered a statement of its accounts with appellant, as 
of that date, showing that the amount of the net premiums, after 
deducting reinsurance, commissions, and three-sevenths of the 
amount paid for entrance fee, and certificates to agents, and 
losses incurred and paid, was $9,254. Appellee credited itself 
with 1o per cent of this amount, as its contingent commission 
under the contract. This credit of $925, contingent commission, 
which appellee claims, was disputed by appellant. Appellant 
contends that, under the terms of the contract, the settlement of 
appellee’s contingent commission should be made on August 1, 
1906, and it adduced proof to show that on that day the business 
that had been written by appellee had resulted in a loss to appel- 
lant of $1,400.64, not taking into account the unearned premi- 
ums, and that, if these were deducted, the loss would be $20,885.- 
15. Appellant contends that the unearned premiums should be 
deducted, and that, in no event, making the settlement as of 
August I, 1906, was there any amount due for contingent com- 
mission. Appellee, on the other hand, contends that its con- 
tingent commission was due on the day of the termination of 
the contract, that settlement final should be made on that day, 
and that appellant was due appellee a contingent commission on 
all the premiums received by appellant on business that had been 
written by appellee at that time. After deducting 30 per cent for 
flat conimission, the amount paid for reinsurance, losses incurred, 
and paid at that time, and an amount representing three-sev- 
enths of the sum which appellee had paid for entrance and license 
fees, said sum being for time unexpired. Appellee testified to 
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the correctness of the statement of account which it had ren- 
dered in accordance with its contention. The trial court sus- 
tained appellee’s contention and rendered judgment in its favor. 
The motion for a new trial contained only one ground namely, 
“that judgment is contrary to the evidence”. This being over- 
ruled, appellant prosecutes this appeal. 


ROSE, HEMINGWAY, CANTRELL & LOUGHBOROUGH, for Ap- 
pellant. 


ASHLEY COCKRILL, for Appellee. 


Woop, J. (after stating the facts as above). 

First. It is obvious from the provision of the contract, to wit— 
“said contingent commission to be first computed on August 1, 
1906, and at the end of each year thereafter’—that the parties 
to it contemplated that the contract might last more than one 
vear, vet the provision following this in paragraph “ninth” shows 
that the parties did not make this time for the computation of the 
contingent commission of the essence of the contract, because in 
this latter provision the right to terminate the contract by either 
party on thirty days’ notice is expressly reserved. And pay- 
ment “in that event” of compensation, as provided in paragraph 
“fourth”, shall be made, and will be in liquidation of all pay- 
ments to the party of the second part by the party of the first 
part. The last paragraph must be taken to qualify the preceding 
one, and the two together mean that if the contract should con- 
tinue till the 1st of August, 1906, and for years thereafter, the 
time for the computation and settlement of the amount due 
under the provision for a contingent commission should be the 
ist day of August of each recurring year that the contract con- 
tinued; but, if it should be terminated earlier, then the compu- 
tation of the contingent commission should be made, and settle- 
ment thereof had at the time the contract was terminated. The 
basis of the computation as to the amount to be paid for the 
part of the vear while the contract is in existence is the same as 
if the contract had continued for the full year. The only differ- 
ence is that, when the contract is terminated, the settlement must 
be made then of all that is due under it. And, when the contract 
is ended, all commissions by way of compensation are due, and 
the computation of the amount and the payment thereof cannot 
be postponed. This is the only reasonable construction of which 
the contract is susceptible, when all of the terms of the two para- 
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graphs are considered. It is our duty in arriving at the intention 
of the parties to give force and effect to all the provisions, and 
every word, if possible. The language as a whole should, if pos- 
sible, be so construed as to make the apparently conflicting pro- 
visions reasonable and consistent, and so as not to give one of 
the parties an unfair and unreasonable advantage over the other : 
9 Cyc., 579, 583, 587, and authorities cited; 1 Crawford’s Digest, 
“Contracts”, “Construction”, p. 186; Kelly vs. Dooling, 23 Ark., 
582; Railway vs. Williams, 53 Ark., 58. It follows that the court 
was correct in concluding that the computation should be made, 
and the settlement had as of the day of the termination of the 
contract. 

Second. As we construe the contract, the amount of the con- 
tingent commission should have been computed on the following 
basis: Appellee should have been allowed a commission of Io 
per cent on the premiums on business written by it at the time 
of the termination of the contract, less ‘expense, reinsurance, 
return premiums and losses” that had accrued at that time. This 
would show the profits of the business at that time, and is accord- 
ing to the very terms of the contract. It is insisted by appellant 
that the amount should be still further reduced by the unearned 
premiums, that there could be no showing of profits unless the 
unearned premiums were taken into the account. But the an- 
swer to this is that by the plain terms of the contract the parties 
have, specified that the profits are to be estimated by what re- 
mains “after deducting all expenses, reinsurance, return premi- 
ums and losses”. Having undertaken to enumerate the things 
that should be considered, the things not mentioned cannot be 
supplied by inference or intendment, for the very terms of the 
contract show that the parties had in mind the things that they 
intended should govern in fixing the basis for the estimate, and 
the mention of these necessarily excluded others not mentioned. 
If no mention had been made of the things to be deducted, and 
the contract had read that “a contingent commission of Io per 
cent was to he paid the parties of the second part on the profits 
of the business”, then it would have been a matter of proof ali- 
unde as to what should be deducted in order to ascertain whether 
there were profits. But here the contract has fixed the definite 
standard, and, as appellant has written the contract, in case of 
doubt the words will be construed against it: 9 Cyc., 590; Les- 
lie vs. Bell., 73 Ark., 338; Allen West Com. Co. vs. Bank, 74 
Ark., 41. The burden of proof was on appellant. It adopted an 
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erroneous theory as to the time when the contingent commission 
was to be computed and settled under the contract, and failed in: 
its proof. to show that appellee had received more than the con- 
tract authorized. 

Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 


SMIG’S ADM’R 
ve. 
MUTUAL BENEFIT LIFE INS. CO.* 


The policy provided that if it should become void through the nonpay- 
ment of premiums the reserve should be applied for extended insur- 
ance, and in case of a loan on the policy the indebtedness should be 
paid from the cash surrender value, and the remainder paid in cash 
or applied in the purchase of extended insurance. The insured af- 
terward obtained a loan for the premium due, and defaulted in the 
payment of his premium. 

Held, That he was ertitled to the dividend for the calendar year following 
the date of the loan in computing the extended insurance. 


Heid, That the company in making the loar was entitled only to 6 per 
cent interest, and any provision exacting a greater amount was 
usurious. 

Held, That the provision regarding the loan was invalid as a discrimina- 
tion against a policyholder effecting a loan for the payment of the 
premium, and in case of default, where the loan was unpaid, the 
amount of the debt with interest must be deducted from the reserve 
and the balance applied to the purchase of extended insurance. 


Appeal from Circuit Court, Campbell County. Action by 
George Emig’s administrator against the Mutual Benefit Life 
Insurance Company. From a judgment for defendant, plaintitf 
appeals. 


L. J. CRAWFORD, HAZELRIGG, CHENAULT & HAZELRIGG, and 
R. A. NAGEL, for Appellant. 
Dopp & Dopp and W. O. Harris, for Appellee. 


CARROLL, J. 
On March 20, 1893, the appellee company issued to George 
Emig a policy upon his life for the sum of $5,000, in considera- 
tion of $195, paid by him, and the agreement to pay annually a 


% Decision rendered, Dec. 18, 1907. 
VoL. XXXVII.-—3: 
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premium of $195 on the 2oth day of March in every year during 
the continuance of the policy. The policy was an ordinary life 
policy, and was made payable to the insured. It contained sev- 
eral stipulations as to nonforfeiture, extended insurance, loan 
and cash surrender value; but, as in 1807 a new contract was 
made, and this substituted contract was in force from that time 
until the death of Emig, we will treat it as the contract under 
which the rights of the parties must be adjudicated. The con- 
tract of 1897 is as follows :— 


* * * When after two full annual premiums shall have 
been paid on this policy it shall cease or become void solely 
by the nonpayment of any premium when due, its entire net 
reserve by the American experience mortality and interest at 
4 per cent yearly (provided there be no loan on the policy) 
shall be applied by the company as a single premium at the 
company’s rates published and in force at this date, either, 
first, to the purchase of nonparticipating insurance for the full 
amount insured by this policy, or, second, upon the written 
application by the owner of this policy and the surrender 
thereof to the company at Newark within three months from 
such nonpayment of premium, to the purchase of a nonpar- 
ticipating paid-up policy payable at the time this policy would 
be payable if continued in force. Both kinds of insurance 
aforesaid will be subject to the same conditions, except-as to , 
payment of premiums, as those of this policy. Third, if pre- 
ferred the company will on the surrender of the policy fully 
receipted within the said three months pay as a cash surrender 
value its entire net reserve by the American experience mor- 
tality and interest at 4% per cent yearly, less a surrender 
charge equal to I per cent of the sum insured by the policy. 

If there be any loan on the policy such indebtedness shall be 
paid off out of the cash surrender value, and the remainder 
paid in cash by the company; or a value will be allowed by the 
company in the form of extended or paid-up insurance as 
above provided, the amount to be applied to the purchase of 
such insurance being correspondingly reduced in the ratio of 
the indebtedness to the full cash surrender value. 

If death shall occur within one year after the nonpayment 
of premium and during the term of extended insurance, there 
shall be deducted from the amount payable any premium that 
would have become due on this policy if it had continued in 
full force, also the amount of any indebtedness on this policy 
at time of such nonpayment of premium. 

The company will at any time while the policy is in full force 
loan up to the limit secured by its cash surrender value upon 
satisfactory assignment of the policy to the company as col- 
lateral security. 
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The figures given in the following table are based upon the 
assumption that all premiums (less current dividends) have 
been fully paid in cash. The indebtedness, if any, may be paid 
off in cash, in which case the figures in the table will apply — 


Tn Case of Lapse of Policy. 





At End of Cash Surrender eee cs 
Cer, Value. Extenmled Insurance. Paid-up 
Loan Value. > . Days. Policy. 


5th $400 00 218 
6th | 497 55 | 134 
7th 596 95 8 
8th 698 30 


: $ 880 
| 1,050 
| 1,210 
206 | 1,370 
| 1,525 
| 1,675 





10th 906 45 


130 


| 
oth 801 50 | 2 
| 


Having paid the first premium when the policy was issued, 
Emig began to borrow money from the company to meet his 
subsequent premiums until on March 20, 1902, he owed the com- 
pany $854.35. He defaulted in the payment of the premium 
which fell due March 20, 1903, and also in the one that became 
due March 20, 1904, and died on June 1, 1904. By the default in 
the payment of the premium on March 20, 1903, his policy be- 
came forfeited unless it was kept alive until his death by the non- 
forfeiture system set out in the contract heretofore mentioned. 

It will be observed that a clause in this contract provides in 
part that “if there be any loan on the policy, such indebtedness 
shall be paid out of the cash surrender value and the remainder 
paid in cash by the company”. It being conceded that on March 
20, 1903, Emig owed the company $854.35, with interest from 
March 20. 1902, and that he defaulted in the premium due March 
20, 1903, it is the contention that on that date he was only entitled 
to the cash surrender value of the policy, less the loan. The cash 
surrender value on March 20, 1903, according to the calculation 
made by the company, and which is shown by the table, was 
$006.45, and the loan and interest to that date being $905.61, it 
only left due Emig on that day eighty-four cents. It is further 
insisted for the company that if the other paragraph of this clause 
is put into operation, which provides, “or a value will be allowed 
by the company in the form of extended or paid-up insurance as 
above provided, the amount to be applied to the purchase of 
such insurance being correspondingly reduced in the ratio of the 
indebtedness/to the full cash surrender value”, that the net re- 
serve of the policy by the American experience mortality and 
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interest at 4 per cent was on March 20, 1903, $1,001.95, and that, 
reducing this in the ratio of the indebtedness to the cash surrender 
value, left only ninety cents to be applied to the purchase of ex- 
tended insurance at the company’s rates published and in force 
at the date of the policy, which sum would have purchased insur- 
ance for $5,000 for two days, and no longer. So that, in either 
event, looking at the matter from the company’s standpoint, Emig 
is not entitled to recover more than eighty-four cents. 

Emig’s administrator insists that the provisions relied on by 
the company are against public policy and void, and that he is 
entitled to recover $5,cG0, less the amount of the note and in- 
terest thereon, and the premiums due in 1903 and 1904. It does 
not appear that Emig made any election, or requested or de- 
manded any settlement of any kind from the company, and so 
the matter stood from 1903 until this suit was brought, when the 
company for defense set up that it did not owe Emig anything. 

in the body of the policy it is provided that 

In case the premiums shall not be paid on or before the severai 

days hereinbefore mentioned for the payment thereof * * * 

then and in every such case this policy shall cease and deter- 


mine, subject to the provisions’ of the company’s nonforfeiture 
system as indorsed hereon with the accompanying table ; 


And further, 


This policy while in force will participate annually in the com- 
pany’s distribution of surplus, and after two years will be in- 
contestable except for nonpayment of premiums. 


The company does not distinctly claim a forfeiture of the 
policy by reason of the nonpayment of the note; but it insists 
that because of Emig’s failure to pay the premium due March 20, 
1903, it had the right under the contract to deduct from the sum 
then due him on the policy ascertained according to its method of 
calculating the amount of itS note and interest, and by this pro- 
cess a forfeiture was in effect accomplished. 

It is true the contract gave it the right to make the character 
of settlement it did, but it remains to be seen whether or not the 
provisions of the contract under which the company elected to 
settle with Emig are valid and enforceable, or void as against 
public policy. In brief, the question is, will provisions of a policy 
be upheld that give an insurance company the right to settle on 
a different plan with a borrowing policyholder from that adopted 
with the policyholder who is not a borrower, thereby enabling it 
to exact more than its debt and legal interest? Under the con- 
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tract, if Emig had not been a borrowing member, after he had 
paid two full annual premiums the entire net reserve by the 
American experience mortality and interest at 4 per cent yearly 
would be applied by the company as a single premium at the 
company’s rates to the purchase of nonparticipating insurance 
for the full amount insured by the policy, or, upon his written 
application for the reserve would have been applied to the pur- 
chase of a nonparticipating paid-up policy, or, at his election the 
company would pay as the cash surrender value of the policy its 
entire net reserve by the American experience mortality with 
interest at 414 per cent yearly, less a surrender charge equal to I 
per cent of the sum insured by the policy. But, if a policyholder 
happened to be at the same time a borrower from the company, 
and had defaulted in the payment of a premium, then the com- 
pany under the contract had the right to deduct the indebtedness 
out of the cash surrender vaiue-and pay the balance in cash, or 
allow a value in the form of exterided or paid-up insurance, the 
amount of such value to be applied to the purchase of such in- 
surance being correspondingly reduced in the ratio of the indebt- 
edness to the full cash value. It will thus be seen that the bor- 
rowing and the nonborrowing members are not treated alike; 
that the nonborrower has advantages and privileges that are not 
allowed the borrowing member. To illustrate, if on March 20, 
1903, Emig had not been indebted to the company, and had de- 
faulted in the annual premium then due, he would have been en- 
titled to demand from the company nonparticipating term insur- 
ance for the full amount of his policy for such period as the same 
could be purchased by its entire net reserve by the American 
experience mortality and interest at 4 per cent yearly, or he could 
have demanded that the net reserve be applied to the purchase 
of a nonparticipating paid-up policy. But, being a borrower from 
the company, it claims the right to settle with him on an entirely 
different basis, and one that does not secure the benefits that as 
a nonborrower he could have demanded. It must be kept in 
mind that the cash surrender value of the policy as fixed in the 
tables and under which the company settled its account on 
March 20, 1903, with Emig, is not the full value of the policy that 
he would nave received if he was not a borrower. By its settle- 
ment the company did not deduct the amount of Emig’s note 
with 6 per cent interest and give him extended insurance for the 
time he was entitled to it. It arbitrarily adopted a method by 
which it exacted from him more than his debt and interest by 
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failing to allow him credit for the full amount to which he was 
entitled. 

‘'o make plain the manner in which Fmig was discriminated 
against and the fact that the company exacted in the settlement it 
made more than the amount of its debt and legal interest it is 
only necessary to direct attention to the admissions in the an- 
swer which show that the net reserve of the policy by the Ameri- 
can experience mortality and interest at 4 per cent was on March 
2u, 1903, $1,001.95, whereas the cash surrender value on that 
date was only $906.45. Electing as it did to take the amount of 
Emig’s debt and interest, $905.61 from the $906.45, only lett 
eighty-four cents due the assured. When if the debt had been 
deducted from the net reserve of the policy, which was $1,001.95, 
there would have been due him $95.50; but, upon a fair settle- 
ment, the amount due him would have been more than this be- 
cause he was entitled to the dividend on his policy for the year 
1903, Which was not allowed him in fixing the amount at $1,001.- 
95, as this sum only includes the dividends to March, 1902: Mu- 
tual Benefit Life Ins. Co. vs. Davis, 115 Ky., 404. In computing 
under the other clause by which it allowed him a value to be 
applied to the purchase of extended or paid-up insurance, and 
finding that there was only duc him ninety cents, it reduced the 
net reserve in the ratio of the indebtedness to the cash surrender 
value of the policy, and again discriminated against him and ex- 
acted more than the amount of the debt and legal interest. 

We are wholly unable to perceive why an insurance company 
should be allowed to discriminate between its policyholders in 
this manner or exact indirectly more than legal interest. In 
lending money to its policyholders an insurance company occu- 
pies exactly the same attitude as any other money lender. It is 
entitled to demand and collect the amount of its debt with 6 per 
cent interest thereon, and no more. It is true the contract al- 
lows it to demand more than this, and the right to require the 
borrowing member to pay a larger sum than his debt and inter- 


est; but this character of contract, no matter how carefully 
it may be worded, or how skillfully devised, will not be enforced. 
When the company lends money and takes as security for the 
loan a policy that amply secures it, there is no reason why it 
should be allowed privileges or rights not extended to ordinary 
money lenders. Our laws against usury, and other devices and 
schemes resorted to by lenders to enable them to charge debtors 
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more than the legal rate of interest, are rigidly enforced, and no 
plan, however ingenious, will be allowed to defeat them. 
Viewing the matter from this standpoint, what were the rights 
of the respective parties on March 20, 1903, when Emig de- 
faulted in the payment of the premium then due? He owed the 
company $854.35, with interest thereon from March 20, 1902, 
and the company as security for this had a lien upon his policy. 
On that date the company had the right to ascertain the amount 
under the contract that Emig, treating him as a nonborrower, was 
then entitled to, which was the entire net reserve by the Ameri- 
can experience mortality and interest at 4 per cent yearly, and 
to deduct from it the sum of his note and interest, and for the 
difference, if any, he was entitled—as he made no election—to 
extended insurance for the full amount of his policy for such 
period as this balance would carry it. If on March 20, 1903, 
Emig had not been a borrower from the company, the premi- 
ums he had paid would under the contract and tables have car- 
ried his insurace for the full amount for eight years and 130 days. 
But, being a borrower, with his policy pledged to the company 
as security for the loan it had the right on that day to demand the 
payment of its loan and give Emig on the basis herein indicated 
nonparticipating term insurance for the balance due. The fact 
that Emig had paid a sufficient number of premiums to carry his 
insurance eight years, 130 days, did not give him the right to insist 
that the company must carry his full insurance for that period of 
time and take out of it if he died within that period the amount of 
his debt with interest. This conclusion would give the insured 
the unreasonable advantage of having the full amount of insur- 
ance in force for a period of 8 years and 130 days, during all of 
which time he would be indebted to the company in the full 
amount of the loan value of his policy, and this without the pay- 
ment of either premiums on the policy or interest on his note. The 
result would be that Emig’s debt would be increasing and the 
value of his policy decreasing, until at the expiration of the eight 
years and 130 days the company would have his note and as se- 
curity a policy without value. To put it in another way, if he had 
outlived the period of extended insurance, the policy that the 
company accepted as security for the note would have lapsed en- 
tirely and been of no value, and consequently the company would 
have no security for the money advanced on it if the insured 
was insolvent, and yet the insured during this time would have 
had in his pocket practically the full value of the policy and on 
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his life insurance for the full amount of the policy: Jagoe vs. 
7Etna Ins. Co., 29 Ky. Law Rep., 984; Penn Mutual Life Ins. 
Co. vs. Barnett’s Adm’r, 29 Ky. Law Rep., 1234. But provi- 
sions in a policy that give the company the right to take undue 
advantage of the insured, or that allow it the right to arbi- 
trarily adopt a method by which it may indirectly exact from a 
borrowing member more than the debt and interest due by him, 
or to settle an indebtedness upon an erroneous and unfair basis, 
and one that will in effect work a forfeiture of the policy, will 
not be enforced. They are against public policy and void: 
New York Life Ins. Co. vs. Curry, 115 Ky., 100; Mutual Life 
Ins. Co. vs. Twyman, 28 Ky. Law Rep.,.167. These principles 
do not, of course, deny to an insurance company the right to 
declare a policy forfeited or lapsed for nonpayment of premiums, 
or prevent it from providing options in its policy between which 
the insured may elect and will bind him when an election 
has been made. These are reasonable conditions, and are not in 
the same class as the carefully adopted clauses that discriminate 
against borrowing members. 

In support of its rigkts to settle with Emig in the manner it 
did, the company relies upon the case of Mutual Benefit Life 
Ins. Co. vs. First National Bank, 115 Ky., 757. There the con- 
tract and policy contained the same provisions as the one in the 
case at bar, in fact it was issued by the same company. Sud- 
duth, who was the policyholder, and who had paid the premiums 
for twelve years, borrowed from the company on the policy 
$599.32, payable July 30, 1899, on which date his note fell due, 
but neither the note nor premium was paid. Sudduth died the 
following November. In a suit on the policy the company set 
up the defenses that are here made—the only difference being 
that here the company found a balance due Emig of eighty-four 
cents, whereas in the Sudduth Case the amount of the note and 
interest was exactly the amount of the cash surrender value of 
the policy. This court—three of the judges dissenting—held 
that the company was entitled under the contract to make a set- 
tlement similar to the one made by the company with Emig. 

The case of New York Life Ins. Co. vs. Meinken’s Adm’r (25 
Ky. Law Rep., 2113), also relied on by appellee, is not in point. 
It appeared that on November 8, 1893, the appellant insured 
the life of Meinken for $2,500, in consideration of $59.50 payable 
annually on the 8th of November in each year. The policy pro- 
vided for extended insurance. The annual premiums were paid 
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for the first three years in cash, and entitled the insured under 
the tables contained in the policy to extended insurance for the 
full amount of the policy up to April 8, 1899, or if he demanded 
it, paid-up insurance for $167. Meinken defaulted in the pay- 
ment of a premium note due in 1897, and died in February, 1901. 
In a suit by his administrator to recover $2,500, the full amount 
of the policy, the company denied liabilty, and alleged that the 
premiums paid did not carry the policy under the terms of the 
contract up to the date of the death of the insured, and that the 
policy had lapsed. In the course of the opinion, this court said: 
“In case of default in the payment of the annual premium, the in- 
sured had two options: first, the policy provided that he should 
be entitled to extended insurance for the full amount of the 
policy for a definite period; or, second, that if the insured should 
make demand therefor, and surrender the policy within six 
months after default, he was entitled to paid-up insurance for a 
stipulated sum. But he could not claim both of these surrender 
values. Having failed to demand paid-up insurance, the policy 
by its terms continued in force’for the full amount of $2,500 for 
a definite period, but which had expired before his death.” Here 
it will be observed that the insured defaulted in the payment of 
a note given for the premium, which was in effect the same as if 
he had failed to pay a premium, and the court held that, having 
failed to make an election within six months or at all, the com- . 
pany under the terms of the policy gave him extended insurance 
for the full amount for the full period to which, under the tables, 
he was entitled to extended insurance, and under the tables he 
was Only entitled to extended insurance to April 8, 1899; and, 
consequently, as said by the court: “Having failed to demand 
paid-up insurance, the policy was by its terms continued in force 
for the full amount of $2,500 for a definite period, but which had 
expired before his death.” 

Nor is Mutual Benefit Life Ins. Co. vs. Harvey (117 Ky., 834) 
authority for appellee. In that case Harvey paid the first five 
annual premiums on his policy, but failed to pay the one due in 
November, 1892, and the policy lapsed in accordance with its 
terms at that date. Harvey died in 1902. Suit was brought against 
the company to recover $507, the amount of paid-up insurance, 
which, under the contract, it was claimed Harvey was entitled to 
in November, 1892, when he defaulted in the payment of premi- 
ums then due. The contract of insurance provided that the poli- 
cyholder if, after paying two full premiums, defaulted in the pay- 
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ment of a premium, the amount due him should be applied “first, 
to the purchase of nonparticipating term insurance for the full 
amount insured by this policy; or, second, upon the written ap- 
plication by the owner of this policy and surrender of the policy, 
to the conipany at Newark within three months from such non- 
payment of premium, to the purchase of a nonparticipating paid- 
up policy payable at the time this policy would be payable if con- 
tinued in force.” In its answer the company averred that as no 
written application was made for paid-up insurance it gave to 
Harvey nonparticipating term insurance for the ful! amount of 
the policy for three years and 134 days, this being the extended 
insurance which the amount due him -would purchase. The 
court, in upholding the contention of the company, said: “It 
will be observed that the nonforfeiture provisions of the policy 
provided that the insured shall be entitled to the first-named, or 
term, insurance, for the full amount of the policy, unless he makes 
application and surrenders his policy at his default. But he 
failed to make such application. And there can be no question 
under the terms of the policy that such application and surrender 
by the beneficiaries of the policy is a condition precedent to the 
issual of paid-up insurance: otherwise it became the duty of the 
company without application or request to set aside for the 
benefit of the insured extended insurance for the full amount of 
the policy.” 

It will therefore be observed that in the Meinken and Harvey 
Cases the insured failing to elect which option they would accept, 
the company made the only election it was authorized by the 
contract to make and this election the court held binding on the 
insured. 

There is no conflict between the doctrine announced in these 
cases. We do not hold that there may not be options given in a 
policy, nor that if the insured fails to elect the company may 
not make an election for him. We are dealing distinctly with 
the rights of a borrowing member and the principles announced 
are fully sustained by the opinions in Mutual Benefit Life Ins. 
Co. vs. Davis, 115 Ky., 404; Penn Mutual Life Ins. Co. vs. Bar- 
nett’s Adm’r, 29 Ky. Law Rep., 1234. The First National Bank 
Case, supra, in so far as it conflicts with this opinion, is over- 
ruled. 

We are not prepared to say upon the record before us what 
balance was due Fmig on March 20, 1903, computed upon the 
basis herein indicated. Upon a return of the case evidence may 
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‘be taken by both parties, and the court will ascertain and ad- 
judge the full amount that Emig was entitled to on March 20, 
1903, and after deducting therefrom the amount of his debt and 
interest, will compute the period for which the balance due 
would purchase extended insurance, and if the extended insur- 
ance carried the policy beyond the time of Emig’s death, judg- 
ment will be rendered in favor of appellee for the amount of the 
policy and interest from the time it was due; otherwise the judg- 
ment will be for appellant. 

Wherefore the judgment is reversed, with directions for a new 
trial consistent with this opinion. 


SUPREME COURT OF ILLINOIS. 


FLANIGAN 
v8. 
FEDERAL LIFE INS. CO.* 
Where the policy provided that it should be incontestable after one year 
if the premiums were duly paid, a claim that it was void for misrep- 


resentations as to health is barred where the insured was in good 
standing for more than three years. 


Appeal from Appellate Court, Third District, on Appeal from 
Circuit Court, Vermilion County. Action by Honora Flanigan 
against the Federal Life Insurance Company. From a judg- 
ment for plaintiff, defendant appeals. 


C. A. ATKINSON and DYER & WALLBRIDGE, for Appellant. 
C. M. Bricos, for Appellee. 


CARTWRIGHT, J. 
The appellee, Honora Flanigan, brought this suit in the Cir- 
cuit Court of Vermilion County against the appellant, Federal 
Life Insurance Company, on a policy of insurance issued by the 
appellant insuring the life of James Flanigan, husband of ap- 
pellee. By her amended declaration the plaintiff alleged that 
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the insurance policy was issued on November 8, 1901; that the 
defendant thereby, in consideratin of the payment of an annual 
premium of $22.90, insured the life of said James Flanigan for 
the sum of $1,000 payable to the plaintiff on satisfactory proof 
of the death of said James Flanigan; that said James Flanigan 
died on April 6, 1905; that proof of his death was made accord- 
ing to the terms and conditions of the policy; and that all the 
premiums had been duly paid up to the time of his death. To this 
declaration the defendant filed a plea of the general issue and 
seven special pleas, alleging fraud on the part of James Flanigan 
in procuring the issuing of the policy of insurance by making 
false answers concerning his health and the cause of death of his 
parents and relatives to questions contained in the application for 
insurance. The plaintiff filed a replication to all these pleas, set- 
ting out a clause of the policy as follows: ‘This policy shall be 
incontestable after one year from the date of issue, for the amount 
due, provided the premiums are duly paid”, and alleging that a 
period of more than one year elapsed after the issuing of the 
policy before the death of the insured, and that all the premiums 
had been duly paid and all conditions of the policy complied with. 
To that replication the defendant filed a general demurrer. The 
plaintiff, by leave of court, then filed an additional count to her 
declaration, claiming interest. The demurrer to the replication 
was overruled, whereupon the defendant withdrew its plea of the 
general issue and elected to stand by the demurrer, and the 
plaintiff withdrew her additional count for interest. The court 
entered judgment against the defendant for $1,056, and costs. 
An appeal was taken to the Appellate Court for the Third Dis- 
trict, where the judgment was affirmed, and this further appeal 
was prosecuted. 

The question to be considered is whether the provision of the 
policy set forth in the replication together with the facts alleged 
that more than one year elapsed after the issuing of the policy 
before the death of the insured and that all premiums were paid, 
constituted a bar to the defense that false and fraudulent answers 
were given by the insured in his application for the policy. Such 
stipulations which give to the insurer a limited period for the 
purpose of testing the validity of the policy and ascertaining the 
truth of the representations made are valid and binding, pro- 
vided the period fixed is sufficient to enable the insurer, by the 
exercise of proper diligence, to ascertain whether fraud has been 
practiced or not: Royal Circle vs. Achterrath, 204 IIl., 549. In 
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each of the special pleas it was alleged that knowledge of the 
falsity of the answer therein set forth did not come to the de- 
fendant until after the death of the insured but no fact was al- 
leged which would lead ‘to the conclusion that the period of one 
year was not ample time, in the exercise of proper diligence, to 
ascertain whether the answers made were true or not. Accord- 
ing to the averments of the declaration the policy was issued on 
November 8, 1901, and the death of the insured occurred on 
April 6, 1905, and during the intervening period the premiums 
were regularly paid. So far as appears from the pleas the in- 
surer, during that period of about three and one-half years, was 
indifferent, inactive and unconcerned as to the truth of the an- 
swers made by the insured, and the replication presented a com- 
plete bar to the claim of fraud. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 

Vickers, J., took no part in the decision of this case. 
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SUPREME COURT OF ARKANSAS. 


ARKANSAS MUT. FIRE INS. CO. 
vs. 
STUCKEY.* 


The policy provided that a set of books should be kept, presenting a 
record of all business, including all purchases and sales for cash and 
credit. The statutes provided that substantial compliance with the 
policy was suificient. 

Held, that the burden of showing that a failure to itemize the sales for 
cash and credit in the books. where the gross daily sales were en- 
tered, was not a compliance with the policy, was on the company. 


Where the policy required invoices to be produced when required, or 
copies of them, and the purchases were entered in the books and no 
demand for such copies was made, failure to produce them was not a 
ground for forfeiture. 


Where a policy was issued before the passage of an act allowing attor- 
ney’s fees, such fees cannot be included in the judgment. 


Appeal from Circuit Court, Pulaski County. Action by S. M. 
Stuckey, trustee in bankruptcy, against the Arkansas Mutual Fire 
Insurance Company. From a judgment for plaintiff, defendant 
appeals. 


J. W. & M. House, for Appellant. 
M. M. Stuckey, J. W. Puiuuips, and C. M. Erwin, for Ap- 
pellee. 


McCULLOCH, J. 
This is an action to recover upon a fire insurance policy is- 
sued by appellant upon a stock of merchandise. The plaintiff re- 
covered judgment below and the defendant appealed. 
Violation of the following clauses of the policy, which by its 
terms are made warranties, is pleaded in defense :— 


(1) The assured shall take a complete itemized inventory oi 
stock on hand, at least once in each calendar year, and unless 
such inventory has been taken of the property covered by this 
policy within twelve calendar menths prior to the date thereof, 
this policy shall be null and void from such date, and upon de- 
mand of the assured the unearned premium from such date 
shall be returned. (2) The assured shall keep a set of books 
which shal! clearly and plainly present a complete record of 
business transacted in reference to the property herein men- 


*% Decision rendered, Dec. 16, 1907. 





1908. ] Arkansas Mut. Fire Ins. Co. us. Stackey. 127 


tioned including all purchases, sales and shipments, both for 
cash and credit, from the date of the inventory provided for in 
the preceding section, and during the life of this policy, or this 
policy shall be null and void. (3) The assured shall keep such 
books and inventory, and also the last preceding inventory, 
if such has been taken, and also all books kept in his business 
since the date of such last preceding inventory, securely locked 
in a fireproof safe at night, and at all times when the building 
mentioned in this policy is not actually open for business, or 
shall keep such books and inventories in some secure place 
not exposed to a fire which would destroy the aforesaid build- 
ing, and, after a fire, shall produce all such books and inven- 
tories and deliver the same to this company for examination, 
or this policy shall be null and void, and no suit or action shall 
be maintained thereon, for any such loss; it being agreed that 
the receipt of such books and inventories and the examination 
of the same shall not be an admission of any liability under this 
policy, nor a waiver of any defense to the same. 


These several provisions conStitute what is termed the “iron- 
safe clause” of the policy. 

Violation of another clause of the policy is also pleaded, being 
as follows: “The insured, as often as required, shall exhibit to 
any person designated by this company all that remains of any 
property herein described, and submit to an examination under 
oath by any person named by this company, and subscribe the 
same, and, as often as required, shall produce for examination 
all books of accounts, bills, invoices and other vouchers, or cer- 
tified copies thereof, if originals be lost, at such reasonable place 
as may be designated by this company or its representatives, 
and shall permit extracts and copies thereof to be made.” 


The evidence shows affirmatively and indisputably that the 
first clause enumerated above was strictly complied with by the 
assured. The policy was issued on February 10, 1905, and the 
fire occurred within the calendar year during which the policy 
was issued. The assured also kept a set of books, which were 
preserved in an iron safe and produced after the fire; but it is 
claimed that these books were not kept in compliance with the 
requirements of the policy in that the sales, cash and credit, were 
not itemized. The daily sales were entered in gross on the books 
at the end of each day’s business. In all other respects the books 
came up to the requirements of the policy. Was this sufficient? 
One of the members of the firm insured under the policy testified 
as to the amount of the loss, and produced the books before the 
jury. He testified in detail concerning the amount of the loss 
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the amount and value of goods according to the last preceding 
inventory, the amount of purchases and sales since then, the 
average profits on sales, and finally the amount of stock on hand 
at the time of the fire. His testimony was not disputed. 

A consideration of the requirements of the policy must be 
with reference to the statute providing that in actions upon fire 
insurance policies upon personal property 

Proof of a substantial compliance with the terms, conditions 

and warranties of such policy, upon the part of the assured, 

* * * shall be deemed sufficient, and entitle the plaintiff to 

recover in any such action :—[Kirby’s Dig., § 4375a. 

This statute has been applied in several decisions of this court 
to the method of bookkeeping employed by the assured in con- 
sidering clauses in policies similar to that in this case: Ins. Co. 
vs. Gorham, 79 Ark., 160; Security Mutual Ins. Co. vs. Wood- 
son, 79 Ark., 266; Arkansas Mutual Fire Ins. Co. vs. Woolver- 
ton, 82 Ark., 476. In the Woolverton Case the books were kept 
in precisely the same manner as in this case, the only difference 
between that case and this being that in that one there was evi- 
dence introduced to the effect that this was the customary method 
of bookkeeping in vogue among the merchahts in that locality. 
In the case of Western Assur, Co, vs. Altheimer (58 Ark., 565) 
the same method had been practiced as in this case, except that 
the amount of each sale was recorded, not mentioning the article 
sold. Expert witnesses testified that this was considered good 
bookkeeping, and the court held it to be sufficient compliance 
with the terms of the policy. That was before the passage of 
the statute referred to above. The court there said: “The 
parties had not stipulated as to the particular kind or system of 
bookkeeping required to show a complete record, etc. They 
had stipulated for a ‘set of books’; but the plaintiff affirming, 
and the defendants denying that a ‘set of books’ had been kept 
as required by the policy, the court very properly, upon this 
state of the contention, instructed the jury what the terms of the 
contract imposed, leaving them to determine from the testimony 
of the experts, the books themselves, and other evidence, as to 
whether the conditons had been fulfilled.” 

Learned counsel for appellant distinguish the present case 
from that one on the point that no expert testimony was intro- 
duced showing that this was considered good bookkeeping ac- 
cording to common usage. They also rely on the case of Pelican 
Ins. Co. vs. Wilkinson (53 Ark., 353), where the method of 
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bookkeeping there shown to have been practiced was held to be 
insufficient. In the latter case, however, a specimen of the book- 
keeping is quoted which is wholly unintelligible, and the court 
so declared it. We cannot say, as a matter of law, that the 
method of bookkeeping shown in the present case was sufficient. 
That was a question of act for the jury. It devolved upon the 
insurance company, which claimed a forfeiture, to show that the 
method of bookkeeping practiced was not sufficiently intelli- 
gible to enable an adjuster to ascertain the amount and value 
of the property insured and lost. Of course, where the books 
themselves show that they are not fairly intelligible, as in the 
Wilkinson Case, supra, the court should so declare; but where, 
as in this case, the books are kept in a manner apparently in in- 
telligible condition, so as to show a record of the business trans- 
acted and indicate with reasonable certainty the amount of pur- 
chases and sales of merchandise from day to day, then it is the 
duty of the company to show wherein they fall short of the 
standard of bookkeeping required by the terms of the policy. To 
hold otherwise would be to disregard the plain terms of the stat- 
ute which declares that substantial compliance only with the 
terms of the policy is required. 

A forfeiture is also claimed on the ground that the assured 
failed to preserve the invoices of goods purchased after the inven- 
tory of December 5, 1904, was taken. ‘The invoices were not 
kept in the safe and were burned. The policy did not require the 
keeping of the invoices in the safe. The only requiremnt of the 
policy with respect to the invoices of purchases is that the as- 
sured should, as often as required, produce them, “or certified 
copies thereof, if the originals be lost”. The evidence shows 
that the amounts of the purchases were entered in the merchan- 
dise account on the books. No demand upon the assured for 
production of copies of the invoices was ever made, there was 
no refusal to produce them; therefore no forfeiture resulted. 

The only remaining ground for reversal insisted upon is that 
the court should have granted a new trial on account of newly 
discovered evidence. After verdict and judgment the defendant 
filed affidavits of certain persons tending to show that the as- 
sured was guilty of fraud in taking large quantities of goods 
out of their store immediately before the fire and concealing 
them, and that the quantity of goods left in the store at the time 
of the fire was much less than claimed by the assured. We 


think that sufficient diligetice in discovering and producing this 
Vou. XXXVII.—9. 
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testimony was not shown to warrant the court in granting a new 
trial. This was a matter, to some extent, within the sound dis- 
cretion of the trial court, and we do not think this discretion was 
abused. 

The court rendered judgment, in addition to amount of the 
verdict, for attorney’s fees and penalty, under Act March 29, 1905, 
Acts 1905, p. 307. This was erroneous, as the policy was issued 
before the passage of the statute: Arkansas Mutual Ins. Co. 
vs. Woolverton, supra. Appellee offers to remit this amount, 
which is ordered done. The remainder of the judgment is af- 
firmed. 


SUPREME COURT OF KANSAS. 


FIRE AS8’N OF PHILADELPHIA 
ve. 


TAYLOR.* 


A policy of insurance, being an instrument prepared by the insurer, 
should, in case of doubt as to its provisions, be strictly construed 
against the insurer and liberally in favor of the insured. The object 
of the contract being for indemnity against loss, it will be so con- 
strued, in case of doubt, as to support rather than defeat the indem- 
nity; as, however, in contracts jointly prepared by the parties thereto, 
if the terms of a policy are clear and unambiguous, they will be taken 
in their plain and ordinary sense and no construction is necessary. 

If the parties to an ambiguous contract have subsequently acted upon it 
in such manner as to indicate their mutual intent therein or under- 
standing thereof, a court, in construing such contract, should as a 
rule adopt the construction indicated by such action. 

When property upon which there is insurance is destroyed by fire, and 
the insured informs the insurer thereof, and soon thereafter a per- 
son appears at the scene of the fire and adjusts and pays the loss 
and takes from the insured a receipt for the payment, in the name of 
the insurer, it will be presumed that such person is the agent of the 
insurer, and that the insurer had notice and knowledge of such facts 
as came to the notice and knowledge of such agent affecting the 
business so done by the agent. 


Error to District Court, Morris County. Action by S. E. 
Taylor against the Fire Association of Philadelphia. Judgment 
for plaintiff, and defendant brings error. 

The policy sued on in this case in consideration of $6 was is- 
sued for a term of three years, first insuring $600 upon’ plaintiff's 

% Decision rendered, Oct. 5, 1907. Syllabus by the Court, 
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dwelling house “situated on lot fourteen in block one, village of 
Helinick, Kan.” The insurance began April 1, 1903. For a 
further consideration of $7 other insurance ($700) was provided 
for the same term. When the additional $700 was arranged, in- 
stead of preparing a new policy, a form of printed slip was at- 
tached to the policy of April Ist, embodying the additional items 
insured together with the dwelling. This form thereafter with 
the printed policy constituted the insurance contract held by 
plaintiff. So far as is material to the questions now involved, the 
policy abridged then read as follows :— 


The Fire Association of Philadelphia, in consideration of 
the stipulations herein named and of $6 (and $7) does insure 
S. E. Taylor for a term of three years from the first day of 
April, 1903, at noon, against all direct loss or damage by fire, 
except as hereinafter provided. To an amount not exceeding 
$600 (and $700) to the following described property, while lo- 
cated and contained as described herein and not elsewhere, 
to wit :— 

$600.00 dwelling house 

situate on lot 14, in block 1, village of Hel- 
mick, Kan. 

$100.00 On houschold furniture while contained therein 


$ Nothing 

$ 75.cO On frame, board-roof barn, situated on lots 12 
and 13, block 1. 

$450.00 On horses. 

$ 75.00 On vehicles, robes, horse and carriage equip- 
ments and garden tools and harnesses. 

$ Nothing On hay, grain and feed; all only while con- 
tained in above described barn 


To be attached to Policy No. 267686 of the Fire 
Association of Philadelphia. 


lf property covered by this policy is so endangered by fire 
as to require removal to a place of safety, and is so removed, 
that part of this policy in excess of its proportion of any loss 
and of the value of property remaining in the original location, 
shall for the ensuing five davs only, cover the property so re- 
moved in the new location; if removed to more than one loca- 
tion, such excess of this policy shall cover therein for such five 
days in the proportion that the value in any one such new 
location bears to the value in all such new locations. 


August 5, 1904, a fire damaged part of the property insured. 
Settlement was made, and plaintiff appears to have given a re- 
ceipt and attached to it the policy, which reads as follows :— 
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$84.50. Helmick, Kan., Aug. 24, 1904. Received of Fire 
Association of Phil., Pa., through agent at ————, the sum of 
eighty-four 50-100 dollars, it being in full payment and com- 
promise settlement of all claims and demands for loss and dam- 
age by fire, which occurred on the 5th day of August, 1904, as 
set forth in accompanying proof of loss, under policy No. 
267686, issued at the Council Grove (Kan.) agency of said 
company, and in consideration of said payment, the sum in- 
sured is reduced in that amount leaving the sum oi third item 
canceled. Fifth item reduced $9.50 only, now in force under 
said policy covering proportionately and in the same manner 
on the various items named therein, and the amount of loss 
thereon bears respectively thereto. S. E. Taylor, Assured. 
The fire of August 5th destroyed the barn described in the 
policy and insured under its third item. The horses described in 
item 4 were not burned, and after said barn had been destroyed, 
plaintiff moved them to another barn on land he owned, but not 
on either of the lots described in the policy, but across a public 
street or road and the right of way of the Missouri Pacific Rail- 
way therefrom. January 15, 1905, this other barn, so located on 
other land, and situated on the opposite side of a street and rail- 
road right of way from the first, was burned, and with it several 
horses. Plaintiff made claim for the loss of these as property 
insured under the policy described, and instituted suit therefor 
and obtained judgment for $450, with interest and costs. 


FyKE & SNIDER, for Plaintiff in Error. 
NICHOLSON & PrrRTLE, for Defendant in Error. 


SMITH, J. (after stating the facts as above). 

It is agreed in the briefs of the parties that the only question 
for our determination is whether the horses burned were covy- 
ered by the policy of insurance in the location where they were 
burned, or whether the contract limited the liability of the asso- 
ciation for loss by fire on this property while the horses were 
contained in the barn described in the policy, and were not else- 
where. The only evidence set forth in the record is the follow- 
ing stipulation: “It is stipulated and agreed in this case that 
the following are the facts in the case: It is agreed by the parties 
hereto that the horses that were burned were of the value of 
$450; that at the time the horses were burned they were in a 
barn on the opposite side of the street, or road, and not on either 
one of the lots described in the policy, but on the premises be- 
longing to the plaintiff; that the right of way of the Missouri 
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Pacific Railroad is between the lots described in the policy and 
the place where the barn was located when the horses were 
burned, but that the property where the horses were burned was 
the property of the plaintiff. It is further agreed that, when the 
barn upon the premises described in the policy was burned, the 
plaintiff will testify the adjuster appeared upon the ground and 
adjusted the loss of the barn and other property contained in 
the barn, and that at the time he so adjusted the loss of this 
property he inquired where the horses were that were included in 
the policy, and was told that they were across the road and right 
of way of the railroad company, in the barn on the other side, 
and that he took a receipt from the plaintiff for the money paid 
ior the loss on the barn destroyed, and the property therein con- 
tained, and did not offer or tender to the plaintiff the premium 
or any portion of it.” The stipulation should be, and, of course, 
was, regarded as if the plaintiff below had been placed upon the 
witness stand, and had testified to the facts therein cited, and, 
there being no contradictory evidence, the recitals were accepted 
as true. There is also an implication from the language used 
that the stipulation embraced all the controverted facts. If so, 
the plaintiff's ownership of the horses burned should be accepted 
as alleged. The reply brief of the association seems to acqui- 
esce in the statement in the answer brief that nothing is in issue 
but the construction of the contract, and we will so regard it as 
the court below evidently did. Otherwise this material allega- 
tion is entirely unsupported by evidence, and the judgment must 
be reversed. Surely neither the learned court nor the counsel 
could have considered this allegation in issue. The very object 
of the stipulation seems to have mutually been to strip the case 
of all other controversies except this: Were the horses which 
were burned covered by the insurance policy in question at the 
time and place they were destroyed ? 

In the absence of fraud and duress, parties competent to con- 
tract may make any contract for a lawful purpose which they 
may agree upon, and, if the terms used in the making thereoi 
are unambiguous, there is nothing for the courts to do, in the 
enforcement thereof, but to give effect to the plain recital. Nei- 
ther party will be heard, in such case, to say that his understand- 
ing of the contract or his meaning thereby was other than the 
language used indicates. Where, however, the language used is 
susceptible of two or more meanings, it devolves upon the court 
to ascertain, by considering the situation of the parties, the pur- 
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pose to be accomplished by the contract and all the surrounding 
circumstances what the actual intent of the parties was, and to 
give it effect. If the parties acted upon a contract ambiguous in 
any way, and such action indicates their mutual understanding 
as to its ambiguous provisions, the courts will usually adopt such 
interpretation as most likely to accord with the original intent. 
The contention of the association is that the horses were insured 
only while they remained in the barn located as described in the 
insurance policy. On the other hand, Taylor contends that the 
horses were insured wherever they might be, or, at least, were 
insured while in the barn where they were when destroyed. It can- 
not be said that the policy is unambiguous. In the statement of 
facts the printed slip for the items insured which was attached to 
the original policy is reproduced as near as may be. The first 
item insured is the dwelling house. The second item is furniture, 
etc., “while contained therein”. The third item in full is: 
“$3 Nothing on ———.” The fourth item is the barn, describ- 
ing material of same and location. The fifth item is $450 on 
horses, without specifying where kept or to be kept. The sixth 
item is $75 on vehicles, etc., without location. The seventh item 
is infull: “$ Nothing on hay, grain and feed; all while contained 
in above described barn.’”’ Each item constituted a full sentence, 
and is punctuated as indicated. The question is whether the last 
clause of the seventh item clearly modifies the two preceding 
items. That the association so intended is probably true. Is it 
so clear that he who runs may read or that the insured reading 
the item “$450 on horses’ must be held to drop down two items 
below to an item which insures nothing, and on its face has no 
reference to horses, to find a qualification upon the insurance on 
his horses? The form for the seventh item was prepared for a 
risk to be assumed on hay, grain and feed, and the qualifying 
clause may limit the place where these products are to be kept or, 
as contended, it may include the two preceding items. It is then 
ambiguous. The general rule seems to be that a policy of insur- 
ance, being an instrument prepared by the insurer, should in 
case of doubt be construed strictly against the insurer who pre- 
pares it, and liberally in favor of the insured, even though the in- 
tent of the company may be otherwise. The object of the con- 
tract being to afford indemnity, it will be so construed, in case of 
doubt, as to support rather than defeat the indemnity provided 
for. If there is any doubt or uncertainty under the terms of the 
policy as to the intent of the parties, it is to be resolved in favor 
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of the insured, or, if a policy is susceptible of two constructions, 
that construction is to be adopted which is favorable to the in- 
sured. See 19 Cyc., 656, and authorities there cited; also 
Chandler vs. Ins. Co., 21 Minn., 85. 

Much has also been said in regard to the nature of the prop- 
erty insured, whether animate or inanimate, and as to the con- 
templated use thereof, in determining whether the parties to the 
insurance contract contemplated that the property should only 
be insured while it remained in the place referred to in the 
policy; but the qualifying clause in this policy, if it applies to 
the insurance upon the horses at all, restricts the insurance upon 
them to the time “only while contained in above described barn”. 
Rather than upon any general rule of construction, we prefer to 
arrive at the intent of the parties by their own interpretation of 
the policy as shown by their actions. The policy was issued in 
April, 1903. In August, 1904, a fire occurred which entirely de- 
stroyed the barn, and only, while the horses were within it were 
they insured, according to the claim of the association. Nineteen 
days after this fire, and fourteen days after the five days’ exten- 
sion of insurance, in case of necessary removal occasioned by 
fire, the association paid the indemnity for the loss of the barn 
and for a partial loss on the fifth item, and took a receipt from 
the insured which expressly recognized the fifth item as reduced 
by the payment as still in force, and by necessary implication 
recognized all the other items, including the one on the horses, 
as in full force. The barn where the horses were afterward 
burned was then pointed out as the place where they were then 
kept, and the association did not then offer to return any un- 
earned premium nor did Taylor demand the same. They each 
treated the policy as in force on the dwelling and contents there- 
in insured and on the horses and on the vehicles, etc., as reduced 
by the payment of the partial loss. It cannot be assumed that 
at the time of this adjustment Taylor intended to donate the un- 
earned premium for nearly twenty months on $450 insurance; 
neither that the association mtended to keep the unearned pre- 
mium without any consideration therefor. It is more in accord 
with business dealings to presume that both parties intended to 
maintain the insurance on the horses as well as on vehicles, 
which was specified in the receipt, although the barn was not in 
existence, and hence could contain neither of these items. The 
latter was evidently the conclusion of the court below. 

But it is said no authority is shown in the person called the 
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adjuster to represent the association. After a loss by fire has 
occurred to insured property, and the insurer has been notified 
thereof, and soon thereafter a man appears upon the scene of 
the fire and adjusts the loss and pays the indemnity, and takes 
a receipt therefor in the name of the insurer, it will be presumed 
that he acts as the agent of the insurer in transacting such busi- 
ness, and it will further be presumed that the principal is informed 
and knows of all such facts as the agent is informed of and 
knows affecting such business. This is not regarded as a waiver 
of any condition of the policy or as the making of any new con- 
tract, but as a mutual interpretation by the parties thereto of the 
meaning of the original ambiguous and uncertain contract; 
which meaning the court below properly adopted. 
The judgment is affirmed. All the Justices concurring. 


UNITED STATES CIRCUIT COURT. 


D. OREGON. 


KREBS 
v8. 


SECURITY TRUST & LIFE INS. CO.* 


The insured was accustomed to pay his premiums by mailing a draft to 
the agent on the day when they were due, and were accepted and 
retained without objection. 

Held, That this was a waiver of the forfeiture clause of the policy which 
precluded the company from claiming a forfeiture for the non- 
receipt of premiums when due, where the premiums had been simi- 
larly mailed. 

Where the insured is in a condition of health to procure other insurance 
the measure of damages for the wrongful repudiation of a policy is 
the cost of procuring similar insurance in another company, less 
the cost of carrying the original policy, together with such profits or 
accumulations as might attach to it. 


At Law. On demurrer to complaint and motion to strike out 
paragraph. 


% Decision rendered, Oct. 12, 1907. 
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Statement of facts by WOLVERTON, J. 

This is an action for the recovery of damages alleged to have 
been sustained by plaintiff through the refusal on the part of 
defendant to accept further payments of premium on a life insur- 
ance policy issued to the plaintiff, or to further recognize such 
policy as still of binding force and effect. The policy was issued 
March 14, 1899, in consideration of the sum of $313, and an 
annual premium of a like amount to be paid on the 15th day of 
March of each year thereafter for nineteen years, and condi- 
tioned for the payment of the sum of $10,000, with certain ac- 
cumulations and dividends, on the death of plaintiff, to Conrad 
Krebs, her husband. 

Plaintiff paid six annual premiums, and defendant refused to 
receive the seventh. By the fourth and fifth paragraphs of the 
complaint it is alleged +— 

“That the defendant directed this plaintiff to pay the said 
annual premium so due by the provisions of said policy to one 
Charles B. Soule, who was manager for said defendant, having 
his office at the city of Chicago, in the state of Illinois, and all 
the foregoing payments so made to the defendant by plaintiff 
were made to the said Soule, as manager of the defendant at 
Chicago, and the said defendant issued receipts to the plaintiff 
for such payments by and through the said Soule, and on the 
15th day of March, 1905, plaintiff, in accordance with the usual 
custom of dealing with defendant in regard to the payment of 
said premium, mailed to the said Charles B. Soule, to his ad- 
dress in the city of Chicago, IIl., a certified check, payable to the 
order of said defendant company, for said sum of $313, and de- 
posited the same in the United States postoffice at Salem, Ore., 
directed to the said Charles B. Soule, as aforesaid. 

“That shortly thereafter the said check, and the said letter 
containing said check, was returned to the plaintiff unopened, 
whereupon plaintiff immediately remailed said check to the de- 
fendant itself at its office in the city of Philadelphia, Pa.; but, 
despite the fact that plaintiff was willing and anxious to pay said 
annual premium, and that said check was payable to said de- 
fendant company and was mailed on the date the same was due 
to said Charles B. Soule, as plaintiff had theretofore done when 
paying said premium, and despite the fact that defendant re- 
ceived said check and knew all said facts, it wrongfully refused 
to accept said payment or said check, and returned the same to 
the plaintiff with a notification that her policy had lapsed, and 





138 Insurance Law Journal. [ Feb., 


wrongfully refused further to be bound thereby, for the alleged 
reason that said Soule, to whom said check was sent, was no 
longer its agent; but plaintiff alleges that if such was the fact 
the defendant wholly failed to notify her of any such change of 
agency.” ‘ 

By the seventh paragraph it is further alleged, in effect, that 
defendant has always retained, and now wrongfully retains, each 
and all of the annual premiums paid to it by plaintiff, to her dam- 
age in the sum of $2,365.50, being the sum of six annual pre- 
miums, of $313 each, paid as aforesaid, with interest on such 
payments from date thereof at 6 per cent per annum. 

Defendant interposed a motion to strike out this last para- 
graph, but at the argument the question was submitted also, as 
if upon demurrer, whether the complaint states sufficient to con- 
stitute a cause of action. 


Carson & CANNON, for Plaintiff. 
CHAMBERLAIN & THomas, for Defendant. 


WOLVERTON, D. J. (after stating the facts as above). 

Upon the question whether the compiaint states facts, it is 
submitted that, since the complaint shows that the payments of 
premium were to be made in Chicago, Ill., and there being no 
allegation that premiums were receivable by mail, it was in- 
cumbent upon plaintiff to have the check in Chicago on or 
before March 15th, the day upon which the premium was made 
pavable by the terms of the policy, and that it was not sufficient 
to constitute payment at the time required that the premium was 
placed in the postoffice at Salem, Ore., addressed to the de- 
fendant's manager at Chicago, on that date. 

Answering the objection, I am of the opinion, however, that, 
having alleged that defendant directed plaintiff to pay the pre- 
miums to Soule, the manager of defendant at Chicago, to whom 
all foregoing payments had been made, and having further al- 
leged that, in accordance with the usual custom of dealing with 
defendant in regard to the payment of such premiums, plaintiff 
mailed to Soule at Chicago, by certified check, the premium, by 
depositing it in the postoffice at Salem, Ore., on March 15th, the 
complaint is sufficient to show payment to the company on that 
date. These allegations are sufficient to show that, by a course 
of dealing between the plaintiff and the insurance company with 
reference to the payment and receipt of the annual premiums, 
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such were not only payable to Soule at Chicago, as recognized 
by the company, but payable through the postoffice, thus effect- 
ing a waiver of strict payment to the company, in person, at 
its home office, on or before the very day on which the premium 
fell due. When payment by mail was authorized or recognized 
by the company, and there do not appear to be any restrictions 
that the money shall be at the company’s office on or before the 
date when due, a deposit in the postoffice, even at a distant 
point, on the due date, wil! fulfill the requirements, for in such a 
case a deposit in the postoffice is at the risk of the creditor, and 
payment is deemed to have been made at the time of the deposit : 
Primeat vs. National Life Ass'n, 77 Hun (N. Y.), 418. For- 
feiture is a harsh remedy. ‘The courts abhor it, and will not en- 
force it unless by the very letter, so that whenever the parties 
have dealt with reference to a stipulation for a forfeiture as if it 
would not be literally insisted upon, the courts are quick to take 
them at their word and relieve against the strictness of fulfill- 
ment, so as to accord justice more fitting the transaction. In 
consonance, therefore, with this principle, I hold, under the com- 
plaint, that plaintiff has not forfeited her previous payments, 
but, rather, that defendant has, by its conduct and mode of deal- 
ing with plaintiff, recognized payment by deposit in the post- 
office as sufficient. See, further, as to this subject, Braswell vs. 
American Life Ins. Co., 75 N. C., 8; Protection Life Ins. Co. 
vs. Foote, 79 Ill., 361. The demurrer will be overruled. 

The motion presents a question not so easily solved, which 
is whether the paragraph moved against states the proper meas- 
ure of damages to which plaintiff is entitled should she prevail in 
her action. 

There is a sharp and irreconcilable conflict of authorities 
touching this subject. I need only to state the prevailing rules, 
and to note the one by which I feel bound. On the one hand it 
is held that where the insurance company wrongfully revokes 
its policy, and refuses further to be bound by it, the holder may 
elect whether to enforce the contract or to treat it as rescinded. 
If he elects to pursue the latter course, his measure of relief is 
the amount of premiums paid, with interest, and this though he 
has had the benefit of insurance under the policy from its incep- 
tion to the time of revocation, and even though such revoca- 
tion would not operate in law to avoid the policy. This rule is 
said, by the learned authors of the American and English Ency- 
clopedia (volume 19, p. 99), to be supported by the weight of 
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authority. See, also, Van Werden vs. Equitable Life Assur. 
Society, 99 Iowa, 621; American Life Ins. Co. vs. McAden, 109 
Pa., 399; Alabama Gold Life Ins. Co. vs. Garmany, 74 Ga., 51; 
McKee vs. Phcenix Ins. Co., 28 Mo., 383; McCall vs. Phoenix 
Mutual Life Ins. Co., 9 W. Va., 237; Frain vs. Metropolitan 
Life Ins. Co., 67 Mich., 527; Etna Life Ins. Co. vs. Paul, 10 III. 
App., 431; Braswell vs. American Life Ins. Co., 75 N. C., 8. 

On the other hand, it is held by many authorities that, if the 
assured is in a state of health that he can secure other insurance 
of like nature and kind, his measure of damages is the difference 
between the cost of carrying the insurance which he has, for the 
term stipulated for, and the cost of new insurance at the rate he 
would then be required to pay for a like term. If, however, he 
is unable to obtain other insurance, then his measure of dam- 
ages will be the present value of his policy as of the date of 
death, less the estimated cost of carrying the same, from the date 
of cancellation, at his then age: Ebert vs. Mutual Reserve Fund 
Life Ass’n, 81 Minn., 116; Speer vs. Phoenix Mutual Life Ins. 
Co., 36 Hun (N. Y.), 322; Brooklyn Life Ins. Co. vs. Weck, 9 
lll. App., 358; Day vs. Conn. General Life Ins. Co., 45 Conn., 
480; Universal Life Ins. Co. vs. Binford et al., 76 Va., 103; Con- 
tinental Life Ins. Co. vs. Houser, 89 Ind., 258; New York Life 
Ins. Co. vs. Statham et al., 93 U. S., 24; Smith et al. vs. Charter 
Oak Life Ins. Co., 64 Mo., 330; Lovell vs. St. Louis Mutual 
Life Ins. Co., 111 U. S., 264. 

None of these cases seem to have made any distinction be- 
tween a policy of insurance that provides for insurance alone 
and one that provides for such insurance with an investment fea- 
ture added, or when the assured is entitled also to accumulations 
and profits. A case has come to my notice from West Virginia 
(Abell vs. Penn Mutual Life Ins. Co., 18 W. Va., 400), where 
this distinction is discussed very intelligently and ably, and the 
measure of damages is there stated. In such a case the com- 
pany can only claim payment for the actual risk it has run, and 
cannot rightfully claim to be paid anything as profits on the 
policy. The company: must therefore, when it is at fault, sur- 
render the entire profits of the insurance contract, and be con- 
tent to retain only what will compensate it for the risk it has 
tun. It would follow, then, that the measure of damages in such 
a case would be increased by the amount of profits to which the 
assured would be entitled, none of which the company could 
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claim, because it has rendered no just consideration therefor to 
the assured. 

Unaccompanied by the feature discussed in the West Virginia 
case, | am constrained to adopt the latter of the two rules indi- 
cating the measure of damages to which the assured is entitled, 
because it has the sanction of the Supreme Court of the United 
States. However, as the present policy, as appears from the 
complaint, has the accumulation feature added, it seems to me, 
and I so hold, that the measure of damages should be in accord- 
ance with the West Virginia doctrine. 

The plaintiff has not stated whether she is able or not to pro- 
cure other insurance upon her life; but, on the presumption that 
things remain as we find them unless facts are shown indicating 
a-contrary or different condition, I have assumed that other in- 
surance could be had. In view of these considerations, the mo- 
tion to strike out should be sustained. 

The order will be, therefore, that the demurrer to the com- 
plaint be overruled, and the motion to strike out sustained. 
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SUPREME COURT OF ILLINOIS. 


ZENOR 
v8. 
HAYES.* 


The owner contracted to sell to the vendee, receiving part of the pur- 
chase price and giving him possession and assigning to him the 
policy of insurance. 

Held, The vendee had an insurable interest; and where no part of the 
purchase money was due and unpaid, was entitled to receive the in- 
sutance money, though insolvent. The vendor was not entitled to a 
decree that it should be paid to him or used for replacement. 


Appeal from Circuit Court, Mclean County. Bill by Elijah 
Zenor against J. Fremont Hayes and the Old Town Mutual Fire 
Insurance Company, praying that the proceeds of a policy be 
paid to complainant or expended in the erection of new buildings 
on the premises. From a judgment of the Appellate Court, 
Third District, affirmimg a decree of the Circuit Court dismissing 
the bill for want of equity, complainant appeals. 


WELTY, STERLING & WHITMORE, for Appellant. 
STONE & OGLEVEE, for Appellee. 
VICKERS, J. 

This is an appeal from a judgment of the Appellate Court for 
the Third District affirming a decree of the Circuit Court of 
McLean County. On the Ist day of April, 1905, Elijah Zenor 
entered into a written contract for the sale of certain real estate 
located in McLean County to J. Fremont Hayes, whereby 
Zenor agreed to convey to Hayes certain real estate upon the 
payment of $7,000, $500 of which was paid in cash and the bal- 
ance was to be paid February 1, 1910, with interest at the rate 
of 5 per cent per annum. The contract provided that Hayes 
should have the option of paying $100, or any multiple thereof, 
at any interest-paying time, and it was also agreed that, if the 
principal debt should be reduced to $4,000 by payments at any 
time before February 1, 1910, Zenor should make Hayes a deed 
and take a mortgage back for the unexpired term to secure the 
remainder of the purchase money. The instrument contained 
provisions as to forfeiture for nonpayment of interest and taxes, 
but there was no provision in it respecting insurance on the 
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buildings. The buildings on the premises, consisting of a barn, 
house and carriage house, were worth about $3,000, and were 
protected by an insurance policy in the Old Town Mutual Fire 
Insurance Company in the sum of $1,100, which had been taken 
out by appellant, Zenor. The policy was assigned by Zenor to 
Hayes, and on September 1, 1905, all of said buildings were de- 
stroyed by fire. Zenor filed a bill in equity against Hayes and 
the insurance company, reciting the above facts, together with 
the averment that Hayes was insolvent, and that the premises 
without the buildings were scant security for the unpaid pur- 
chase money, and prayed for a decree that the $1,100 insurance 
money be paid to Zenor, or that the same be expended, under 
the direction of the court, in the erection of new buildings on the 
premises. The Circuit Court sustained the demurrer to the bill 
and, Zenor electing to stand by his bill, it was dismissed for the 
want of equity, and that decree has been affirmed by the Appel- 
late Court, and by his further appeal Zenor brings the record to 
this court for review. 

The only question to be considered by this court is whether, 
under the facts stated in the bill, appellant is entitled to the 
proceeds of the fire insurance policy or whether they belong to 
appellee. After appellee made a contract of purchase, paid $500 
of the purchase price, and entered into possession of the prem- 
ises, he thereby acquired an insurable interest in the property: 
Wood on Fire Insurance, § 317, and cases there cited. Having 
an insurable interest in the premises, when appellant assigned 
the policy to appellee, the policy thereafter protected the interest 
of the appellee only in the property. Appellant, as vendor and 
holder of the legal title, as security for the purchase money, also 
had an insurable interest in the premises, and might have pro- 
tected the same by retaining the policy in question or by taking 
out other insurance himself or requiring appellee to insure the 
property for his benefit. Appellant did not see proper to adopt 
any of these methods of protecting his interest, but voluntarily 
made an unconditional assignment of the insurance to appellee. 
While it is charged in the bill that appellee is now insolvent, yet 
that fact alone will not justify a court of equity in seizing the 
proceeds of this policy and applying them on appellant’s debt, 
which will not be due for nearly three years. If appellant’s debt 
for the purchase money was due, and it was made clearly to 
appear that he would necessarily lose all or a part of his debt 
unless the insurance money could be reached, a different ques- 
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tion would be presented. Under the averments in this bill, we 
are of the opinion that appellant has no standing in equity to 
reach the proceeds of this insurance policy and have them ap- 
plied on a debt not yet due. 

Appellant cites and relies on Mitchell vs. McDougall, 62 IIL, 
498, and Grange Mill Co. vs. Western Assur. Co., 118 IIl., 396. 
Neither of the foregoing authorities is in point on the question 
here involved. In the Mitchell Case, which was a bill between 
vendor and vendee for the purpose of rescinding a contract of 
sale on the ground of fraud, the buildings were destroyed by fire 
pending the litigation. It was there held that the vendor was 
entitled to the insurance money as against the fraudulent vendee, 
and this court awarded the vendor the insurance money. In 
that case the vendee’s fraud entered into and vitiated the con- 
tract itself, and, if he could have collected and held the insur- 
ance money, he would to that extent have profited by his own 
iraud. This court allowed the vendee to retain enough of the 
insurance money to repay him for the premiums paid and for 
certain improvements he had made to the buildings, but held as 
to the balance of the money he had no title which a court of 
equity would recognize. The foregoing statement is sufficient 
to show that that case is readily distinguishable from the one at 
bar. The Grange Mill Co. Case was a bill in chancery by the 
vendor against the insurance companies seeking to collect cer- 
tain policies that had been issued covering the property em- 
braced in the contract of sale. In that case the vendee had 
stipulated in the contract to keep the premises insured for the 
benefit of the vendor, and this was known to the insurance com- 
panies before any money had been paid out on said policies. It 
was held in that case that the vendor was entitled to the insur- 
ance money on the ground that the vendee had agreed to insure 
the premises for the vendor’s benefit. The decree awarding the 
insurance money to the vendor simply required the vendee to 
carry out the contract made with the vendor in respect to keep- 
ing the premises insured for its benefit. As already pointed out, 
in the case at bar there was no agreement that the premises 
should be insured for the benefit of appellant. 

In our opinion there is no equitable ground stated in the bill 
upon which appellant is entitled to the relief prayed for or any 
other.relief. The judgment of the Appellate Court is accordingly 
affirmed. ‘ 

Judgment affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


COMMONWEALTH LIFE INS. CO. 

v8. 
DIXON.* 

The evidence of the health of insured in this case examined and found 
tu sustain a finding that there was no fraud in the representations 
made, Where the evidence was contradictory a failure to accept the 
views of experts by the jury did not justify a setting aside of the 
verdict. 

Appeal from Circuit Court, Jefferson County, Common Pleas 
3ranch, First Division. Action by Florence Dixon against the 
Commonwealth Life Insurance Company. Judgment for plain- 
tiff, and defendant appeals, 


Grecory & McHENRY, for Appellant. 

EARL & HuBBARD, for Appellee. 

HoBson, J. 

On May 4, 1906, Lulu Dixon applied for insurance on her life 
in the sum of $300 for the benefit of her mother, Florence Dixon, 
in the Commonwealth Life Insurance Company. She was ex- 
amined by the medical examiner of the company. Her medical 
examination was satisfactory. The application was accepted, and 
the policy was issued on May 21, 1906. Thereafter, on July 14, 
1906, Lulu Dixon died. The company declined to pay the 
amount of the policy, and this suit was instituted by Florence 
Dixon against the company to recover it. The jury to whom the 
case was submitted found in favor of the plaintiff, and, judgment 
having been entered upon the verdict, the company appeals. 

The instructions which the court gave the jury are not brought 
up or complained of. There is no complaint of any ruling of the 
court in the adniission or rejection of evidence. The only ground 
of complaint is that the verdict is palpably against the evidence. 
The defense of the company was, in effect, that the policy was 
obtained by fraud. In support of this defense. it showed that 
(.ulu Dixon worked in a candy store previous to the year 1906; 
that she lost a great deal of time from ill health; that she had a 
horrid cough; that she could hardly speak above a whisper; 
that after she had been away for some months she came back 
and worked one day in April, 1906, at the request of the pro- 
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prietor, as it was Easter, and they were especially pressed; and 
that her health was then such she could not work any longer. 
The medical examiner testified that he had never seen the person 
whom he examined before; that the person whom he examined 
was a healthy person, having none of the symptoms referred to. 
There was a younger sister. Mamie, who was about the same 
size as Lulu, and healthy. The company introduced in evidence 
sane admittedly gennine signatures of Lulu Dixon, and it was 
proved by a number of experts that the same person who signed 
the medical examination did not make the signatures admitted 
to be genuine. On the other hand, the plaintiff proved by two 
witnesses that Lulu Dixon was the person who was examined, 
and proved by these witnesses and a number of the neighbors 
that she was in good health, and that there had been no trouble 
with her health up to that time. They also proved by the physi- 
cian who attended her in her last illness that he was called to 
see her about the middle of June; that she then had malarial 
fever, but was in fairly good flesh, and she died about a month 
later from heart failure; that he examined her; that he found 
no trouble with her lungs; and that her death was due to ma- 
larial fever. 

While there is great force in the testimony that the same per- 
son who made the admittedly genuine signatures did not make 
the signature to the medical examination, in view of the fact 
that the evidence as to the health of the young lady is so conflict- 
ing, and that two persons testify positively that she was the per- 
son who was examined, we cannot say that the verdict’ is so 
against the evidence as to warrant us in disturbing it. If the 
witnesses who testified for the plaintiff as to the condition of her 
health are to be believed, there was no reason for any other per- 
son to be substituted for her, and the witnesses testifying that 
she was in good health are not a few of them her neighbors and 
acquaintances who knew her well and could not well be mistaken 
as to the facts they state. The jury saw and heard the witnesses ; 
and, where it is simply a question of credibility, this court will 
not interfere with the verdict of the jury simply because the jury 
did not accept the conclusion of the experts. The same person, 
at different times may write very difterently, and to determine a 
question of this sort the law has devised no better means than 
twelve men from the average of the community, who put to- 
gether their common experience. 

Judgment affrmed. 





American Central Ins. Co. vs. Leake. 


COURT OF APPEALS OF KENTUCKY. 


AMERICAN CENTRAL INS. CO. 
v8. 
LEAKE.* 


A verbal contract of insurance to run longer than one year is not within 
the statute of frauds, since the contingent time of performance may be 
within the year. 


Where a widow had a life ‘estate in the property, with remainder to her 
children, she had an insurable interest. 


Where the holder of a life estate was present as a witness, a refusal to 
instruct as to the value of her interest based on the expectancy oi 
life, according to an annuity table, was not error, since the jury was 
authorized to consider also her condition of health. 


Appeal from Circuit Court, Simpson County. Action by Mrs. 
FE. H. Leake against the American Centra! Insurance Company. 
From a judgment for plaintiff, defendant appeals. 


Gro. C. Harris, for Appellant. 
L. B. Finn, for Appellee. 


Nunvy, J. 

This is an appeal from 2 judgment in favor of appellee in the 
sum oi $750, rendered against appellant on a fire insurance 
policy. 

The evidence conduces to prove that appellee owned property 
in the city of Franklin, Ky., known as the “Wilson property”. 
On the 20th day of September, 1904, she had this property in- 
sured for the sum of $1,000, the policy expiring on September 
20, 1907, for which she paid H. K. Mitchell, agent of appellant, 
the sum of $14. On or about October 28 or 29, 1904, she traded 
this propertv to one E. S. Tapscott, and, desiring to have her 
newly acquired property insured, her two sons, Edgar and James 
O. Leake, acting for her, together with said E. S. Tapscott, went 
to H. K. Mitchell and told him of the trade that had been made. 
and of their desire to have the newly acquired property, known 
in the record as the “Gant property or the upper house”, in- 
sured. The two Leakes, Tapscott and Mitchell are the only wit- 
nesses who testified as to what occurred at that meeting. ‘The 
Leakes, corroborated by Tapscott, testified that Edgar Leake 
" # Decision rendered, Oct. 10, 1907. 
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stated to Mitchell that his mother wanted the policy that she 
heid on the Wilson property transferred to the Gant property. 
Mr. Mitchell answered that that could not be done; that a policy 
on one house could not be transferred to cover another house; 
that the old policy would have to be canceled, and issue another 
on the other house; that he agreed to do this for the unearned 
portion of the premium on the Wilson house; that James Leake, 
at that time, told Mitchell to issue the policy, and, if there were 
any extra charges for it, that he would pay same. Mitchell an- 
swered that there would be no charges for it. The policy on the 
Wilson house had been issued by Mitchell and had been kept on 
deposit in his safe from the date of its issuance to the time of this 
alleged new contract. It was understood that this new policy 
would be issued by Mitchell and placed in his safe and held like 
the other. In the early part of the year 1905, the Gant house 
was destroyed by fire. Mitchell denied the statements made by 
the three witnesses, and stated that he was requested to transfer 
the policy on the Wilson house to E. S. Tapscott, which he did 
at the time in the presence of the parties. This was contradicted 
by the Leakes and Tapscott. They say that no request for the 
transier of the policy to Tapscott was asked, and no transfer of 
it was made at that time. They also stated that in the trade 
between appellee and Mr. Tapscott the policy was not included, 
lapscott paid nothing therefor, and on the very day of this al- 
leged trade with Mitchell, Tapscott procured insurance on his, 
or the Wilson house, from another insurance agent. Edgar 
Leake stated. further, that on the day after this contract for in- 
surance, and as he was passing by the door of Mitchell’s office, 
he was called by Mitchell into the office and asked to sign a 
writing on the back of the Wilson policy: and, having all con- 
fidence in Mitchell, he did not read it, but supposed at the time 
he was signing his mother’s (appellee’s) name to the paper in 
regard to the cancellation of the Wilson policy; but after the 
house was destroyed by fire it was ascertained that it was a 
transfer of that policy to Tapscott. There was other evidence 
introduced on other issues, which we will refer to hereafter. 
The court gave two instructions to the jury, which read as 
follows: “(1) The court instructs the jury that if they should 
believe from the evidence that the plaintiff’s sons, or either of 
them, acting as her agent, requested the defendant’s agent to 
insure for plaintiff the Gant house for $1,000 against loss by 
fire, to expire at the same time that the policy for that amount 
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then held by plaintiff on the Wilson house expired. in considera- 
tion of the unearned premium on the Wilson house, and that the 
defendant company by ‘ts agent agreed to issue said policy, and 
that hereafter in February, 1906, said Gant house was destroyed 
or damaged by fire, then and in that event the jury should find 
for the plaintiff the fair cash value at that time of plaintiff’s life 
estate in the property or the part thereof so destroyed not ex- 
ceeding $1,000, the amount claimed. (2) The court instructs the 
jury that, in order for the parties to have made a contract for 
the insurance in controversy, the minds of the parties must have 
met, and both of them, or the agents of both of them, must have 
agreed that the defendant company should issue a policy on the 
Gant house for $1,000, payable to plaintiff, the same to expire at 
the same time the policy then held by plaintiff in the defendant 
company on the Wilson house expired, and in consideration of 
the unearned premium on said old policy; and, unless the jury 
should so believe, they should find for defendant.” 

Appellant asks a reversal for the following reasons: First, 
that the contract verbally entered into by the insured and the 
company was within the statute of frauds; second, that the con- 
tract is void because the interest of the insured was not in fee 
simple; third, that the evidence was not sufficient to authorize 
the verdict, and that it is excessive. 

Appellant does not contend that a verbal contract for insur- 
ance is not binding upon the parties, but claims that the particu- 
lar contract proven in this case is within the statutes ot fraud, as 
it was not to be completed or come to an end until the year 1907. 
This contract was with reference to the insurance of a house, and 
the contingency, the destruction of the house by fire, which 
would fix appellant’s responsibility for the loss, might have hap- 
pened, as it did, within a year from the making of the contract, 
and for this reason the statutes of fraud do not apply. In the 
case of Klein & Son vs. Liverpool & London, etc., Ins. Co. (22 
Ky. Law Rep., 301) this court said: “It has been decided that if 
the time of performance depends, by the contract, on a contin- 
gency which may happen within a year, the case is not within the 
statute, although the contingency may not happen within the 
year, yet as it may happen in that period, in which case the con- 
tract is to be then performed, the agreement cannot be said to 
be one which is not to be performed within the year.” In the case 
of Dickey vs. Dickinson (105 Ky., 748) the court quoted with 
approval from the case of Stowers vs. Hollis (83 Ky., 548) the 
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following: “ ‘If the performance of a contract depends upon a 
contingency which may happen within a year, then it is not with- 
in the statute, although that contingency may not in fact hap- 
pen until after the expiration of the year, and although the 
parties may not have expected that it would occur within that 
period. It is sufficient if the possibility of performance existed.’ ” 

On the second proposition as to the interest of appellee in the 
property, it appears that her husband owned and had the title 
to the Wilson house. He died intestate, and his widow, appel- 
lee, held and owned the life estate in it with remainder in fee to 
their children. When she traded the house to Tapscott, he con- 
veyed the house to her and her children, fixing the interest in 
the same as in the Wilson house. There is no pretense that 
there was anv fraud or deception perpetrated in procuring the 
insurance. No questions were asked with reference to the title. 
This court has repeatedly decided that a widow holding such an 
interest in property had an insurable interest. See the cases of 
Hartford Ins. Co. vs. Haas, 87 Ky., 531; Phoenix Ins. Co. vs. 
Adams, 8 Ky. Law Rep., 532; Agricultural Ins. Co. vs. Yates, 
10 Ky. Law Rep., 984. 

The question as to whether or not appellee was entitled to the 
face value of the policy under section 700 of the Kentucky Stat- 
utes of 1903 is not decided, for the reason appellee has not pros- 
ecuted a cross-appeal. 

Appellant asked the court to give the following instruction: 
“The court instructs the jury that the plaintiff stated that she 
was fifty-two years old at the time the house burned. Therefore 
her expectancy of life is 19 68/100, and that the value of her 
interest in said house burned is and was 61.05 per cent of its 
cash value at the time it was burned.”” And excepted to the re- 
tusal of the court to give it. The court properly refused this 
instruction. The expectancy of life, in cases like this, calculated 
from the annuity tables, is not alone the proper criterion for esti- 
mating the value of life estates. When the person upon whose 
life the estate depends is of ordinary health and vigor for one of 
her age, then the annuity tables furnish the proper criterion to 
fix the value of the life estate; but this rule should be varied on 
account of unusual vigor or frailty of constitution or health, 
which may either lengthen or shorten the probable duration of 
the life estate. There was no oral proof introduced on this ques- 
tion; but it appears from the record that appellee was present 
before the jury, testified, and the jury, in estimating the value of 
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her lite estate, had the right to consider her age and appearance 
for vigor and health. The proof shows that the greater propor- 
tion of the two ell rooms was standing after the fire, but were 
greatly damaged. The two carpenters who testified, one for 
each side, said that the whole house would have to be rebuilt, 
and that the lumber in these two rooms was of little, if any, 
value. In our opinion, the house was so nearly destroyed that 
the part left standing was of no material value as a building. 

Appellee’s evidence authorized the submission of the case to 
the jury, and the court properly refused to give a peremptory 
instruction in favor of appellant. Not having anything beforc 
us, except the age of appellee and the annuity tables in 3 Bush, 
the amount of the verdict seems rather large; but appellee was 
present before the jury, and irom the amount of the verdict the 
presumption is that her presence indicated that she was a lady 
of vigor and fine health, and would live a sufficient length of time 
to realize that amount from the property. 

For these reasons, the judgment of the lower court is affirmed. 
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SUPREME COURT OF ILLINOIS. 


MINNESOTA MUTUAL LIFE INS. CO. 


ve. 


0.) 
LINK Et AL. | 
J 


SAME 
v8. 


MILLER. 


SAME 
vs. 
WELSH.* 


Where the question as to whether stetements regarding health in the 
application were representations or warranties was ruled on by the 
court in favor of the former, and on this basis a finding of fact was 
made by the jury, a court on appeal will only inquire whether the 
ruling was correct. 


Where the policy contained warranties which it was claimed would, if 
enforced, inevitably defeat it, the intention to make warranties must 
so clearly appear that there is no other alternative. Otherwise the 
courts will seek for a construction that will tend to support the con- 
tract. 


Where the applicant denied that he had any of a long list of diseases, 
and warranted his statement to be true, a court will inquire whether 
such statement was false in any material respect, rather than treat it 
as an absolute warranty. 


In order to sustain damages of Io per cent, in case of appeal, it must ap- 
pear that the appeal was frivolous. 


Appeal from Appellate Court, First District, on Appeal from 
Superior Court, Cook County. Consolidated action by Lizzie 
Miller Link and others against the Minnesota Mutual Life In- 
surance Company to recover on a life insurance policy. From 
a judgment of the Appellate Division, affirming a judgment of 
the Superior Court for plaintiffs, defendant appeals. 


TENNEY, COFFEEN, HARDING & WILKERSON, for Appellant. 
ALBERT M. KALEs, for Appellee. 
VICKERS, J. 
These three cases have been consolidated in this court, and 
will be considered as one case. They are all actions on a life 
~% Decision rendered, Oct.23,1907..  2£2.2.2.£..#.+.°+#.....°.° © 
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insurance policy issued by appellant on the life of John P. Miller 
for $3,000, $:,000 of which was payable to each of the appellees, 
as beneficiaries. By certain pleas filed, to which the trial court 
sustained demurrers, and by certain instructions offered, appel- 
lant sought to defeat the action on the ground that certain state- 
ments in the application upon which the policy in suit was is- 
sued were untrue, and that such statements were by the terms 
of the contract made warranties. The trial court held that the 
alleged false statements were mere representations dnd not war- 
ranties, and that appellant could not rest a defense upon such 
statements without averring and proving their materiality, and 
that they were known to be false by the assured at the time 
they were made. By its additional pleas appellant tendered an 
issue of fact as to the statements as representations. Upon these 
pleas, which were made necessary by the ruling of the court as 
to the sufficiency of the original pleas, the issue of fact thus 
presented was decided against appellant by the jury, and that 
finding has been approved by the Appellate Court for the First 
District. We therefore have no concern with the issue of fact 
further than to determine whether the court properly ruled that 
the alleged statements were mere representations and not war- 
ranties. ) 
The particular questions in the application the answers to 
which are relied on by appellant as a defense relate to the pre- 
vious personal health of the assured. Among the questions and 
answers found in the application are the following :— 
Except as herein stated, are you now and usually in good 


health and do you believe yourself to be physically sound? 
Yes. 


The application also contains the iollowing statement :— 


The medical examiner will request applicant to carefully 
read the following question: “Have you at any time suffered 
from chronic cough ?” 

Etc. Then follows an enumeration of more than sixty diseases, 
among which are bronchitis and gall stones. At the end of the 
list of particular diseases the following statement is made :— 


Having carefully read and fully understanding the forego- 
ing questions, I declare that I have never had any of the dis- 
eases or any other serious ailment, except pneumonia when 
nine years old, which lasted several weeks, 


Naming Dr. Lindsey as the attending physician. The following 


certificate then appears above the signature of the assured :— 


\ 
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I, the undersigned, do hereby certify that I am the applicant 
for life insurance mentioned and described in the foregoing 
statements, representations, questions and answers; that | 
have read and fully understand each and every of said state- 
ments, representations, questions and answers; that said an- 
swers, statements and representations, and each and all of them, 
as above written, are the answers, statements and representa- 
tions given and made by mie, and were written by me under 
my direction and in my presence. And I do further declare 
and agree that each and every of said answers, statements and 
representations made by me, as aforesaid, is and are material 
to this application and any action taken thereon by said the 
Minnesota Mutual Life Insurance Company, and I warrant 
and declare each and every of said answers, statements and 
representations to be full, complete and true, and that if either 
or any of said answers, statements and representations be not 
full and complete, or if either or any of them be untrue in any 
respect, then and in such case any policy issued hereon shall be 
null and void from the beginning, except as shall be otherwise 
expressly provided in the policy. I do further agree that any 
policy issued upon this application and accepted by me, whether 
of the form or kind hereby applied for or otherwise, shall bear 
the same date as this application but shall not take effect until 
actually delivered to me and the first premium actually paid 
the company, and that in determining the due date of any pre- 
mium the reckoning shall be from the date of the policy, And 
I further hereby agree that this application and everything 
therein contained, shall be and constitute a part of any policy 
issued thereupon. Dated this 20th day of January, 1902. 
John P. Miller, Applicant. 


The contention of appellant is that by answering “No” to the 
questions as to whether the assured had ever had any of the 
enumerated diseases, and by the certificate above set out, the 
assured thereby warranted the literal truth of each of said an- 
swers, and that, if they are false in any particular, such falsity 
will avoid the policy, whether such answers were material to the 
risk or not, and notwithstanding they may have been made un- 
intentionally and innocently, through mere mistake or inadvert- 
ence. 

There is a material and substantial difference between the 
legal effect of a warranty and a representation. A representa- 
tion must relate to a material matter, and it is only required to 
be substantially true, while a warranty must be literally true, and 
its materiality cannot be called in question. It is said that war- 
ranties enter into and are made a part of the contract, while rep- 
regentations are merely inducements to it: Continental Life Ins. 
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Co. vs. Rogers, 119 IIl., 474; Metropolitan Life Ins. Co. vs. 
Moravec, 214 Lll., 186. Whether the alleged false answers are 
warranties or mere representations is a question to be deter- 
mined from a construction of the contract, which should be in 
accordance with the expressed intention of the parties. It is not 
reasonable to suppose that Miller took this policy with the dis- 
tinct understanding that it would be void and that all premiums 
paid by him on it were a mere gratuity conferred upon the com- 
pany, and yet, if the absolute truth of all of the answers to the 
more than three score questions was warranted, there is scarcelv 
a probability that any liability could ever accrue on such policy. 
Tt is well known, as is observed by the Supreme Court of the 
United States in Moulor vs. American Life Ins. Co. (111 U. S., 
335), that a person mav have diseases of the presence of which 
in his svstem he has and can have no knowledge and which even 
skillful physicians are unable to discover after a most searching 
examination. It is therefore unreasonable that persons who or- 
ganize corporations for the purpose of selling life insurance 
would exact a warranty of an applicant for insurance of the truth 
of a matter which, from the very nature of the inquiry, might be 
wholly unknown to the applicant, and still more unreasonable 
that any sane person would knowingly warrant that he had never 
had, in any form or any degree, any disease embraced within the 
long catalogue embodied in this application. 

While the law will permit parties competent to contract to in- 
sert any provisions that they see proper which are not contrary 
to law or good morals, still, where it is contended that warran- 
ties have been inserted in an insurance contract the effect of 
which will inevitably be to defeat it in the end, such intention 
must be so clearly and unequivocally expressed as to leave the 
court with no other alternative but to so construe the contract. 
If the language employed is ambiguous and doubtful, or if there 
is another reasonable construction that may be placed upon it 
and thus avoid the consequences of a warranty, courts are in- 
clined to adept the latter construction. In this connection the 


language of Justice Harlan in the case last above cited is perti- 
nent: “In the absence of explicit, unequivocal stipulations re- 
quiring such an interpretation, it should not be inferred that a 
person took a life policy with the distinct understanding that it 
should be void and ail premiums paid thereon forfeited, if at any 
time in the past, however remote, he was, whether conscious of 
the fact or not, afflicted with some one of the diseases mentioned 
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in the question to which he was required to make categorical an- 
swer. If those who organize and control life insurance compa- 
nies wish to exact from the applicant, as a condition precedent 
to a valid contract, a guaranty against the existence of diseases 
of the presence of which in his system he has and can have no 
knowledge, and which skillful physicians are often unable, after 
a most careful examination to detect, the terms of the contract 
to that effect must be so clear as to exclude any other conclusion.” 
Again, in the same opinion, the learned justice uses the following 
language: “The applicant was required to answer ‘yes’ or ‘no’ 
as to whether he had been afflicted with certain diseases. In re- 
spect to some of those diseases, particularly consumption and dis- 
eases of the lungs, heart and other internal organs,. common 
experience informs us that an individual may have them, in 
active form, without at the time being conscious of the fact and 
beyond the power of any one, however learned or skillful, to dis- 
cover. Did the company expect, when requiring categorical an- 
swers to the existence of diseases of that character, that the 
applicant should answer with absolute certainty about matters of 
which certainty could not possibly be predicated? Did it intend 
to put upon him the responsibility of knowing that which per- 
haps no one, however thoroughly trained in the study of human 
diseases, could possibly ascertain?’ The foregoing language 
applies with great force to the case in hand. The facts in this 
case are even stronger in support of appellees’ contention that 
a warranty was not intended than in the Moulor Case, from 
which we have quoted. 

We are of the opinion that there is sufficient reason for holding 
the alleged statements in this case to be representations and not 
warranties, aside from those already suggested. Following the 
categorical answers to the list of questions, the application con- 
tains this language: ‘Having carefully read and fully under- 
standing the foregoing questions, I declare that I have never 
had any of the diseases mentioned or any other serious ailment.” 
The words “other serious ailment” may fairly be said to modify 
all of the negative answers to the preceding list of questions. 
Any person reading the entire application would conclude that it 
was only information in respect to serious ailments that was 
sought by the company. A physician who testifies in this case 
for appellant says that a cold accompanied with a cough is one 
form of bronchitis, but he says it is not a serious ailment, and, 
further, that the attacks of bronchitis for which he had treated 
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the assured could not be said to be serious ailments. Manifestly 
the company did not expect that the applicant would be able to 
remember every cold he ever had which was accompanied with a 
cough, during his entire life, together with the duration of his 
illness and the name and address of the attending physician, if 
any. Neither would the applicant so understand, but, on the con- 
trary, he would naturally understand that the question related 
to something more serious and material. If the question had 
been formulated in this way: ‘Have you ever had bronchitis or 
other serious ailment?’ would not the words “other serious ail- 
ment” clearly exclude in the mind of any reasonable person an 
ordinary cold accompanied with a cough? In our opinion the 
trial court properly construed the questions and answers in this 
case as mere representations and not warranties, and that the 
rulings of the court as to the pleas and instructions, in accord- 
ance with this interpretation, were proper. 

There is some objection made to the admissibility of certain 
evidence, but the appellant’s contention in this regard is without 
merit, 

We have been asked by appellees in this case to award Io per 
cent damages because the appeal has been taken merely for de- 


lay. We cannot say that there is a want of good faith or that 

the appeal was prosecuted merely for delay on the part of ap- 

pellant from the Appellate Court, and accordingly appellees’ 

motion for the statutory Io per cent damages will be denied. 
Finding no error in these judgments, the judgments of the 

Appellate Court for the First District will be affirmed. 
Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


McNICHOLAS 
v8. 


PRUDENTIAL INS. CO. OF AMERICA.* 


There was evidence that the purty paying the weekly premium on an 
in‘lustrial policy had a dispute with the collecting agent because 
she claimed the premium had not been entered on the premium 
receipt book, and refused to pay further premiums, and that after- 
ward the assistant superintendent securéd ker consent to resume the 
payments upon his promise to correct the omission, which was not 
done. The policy stipulated that only such payments would be 
recognized by the company as were entered at the time on the book. 


Heid, That the assistant had authority to correct the error, and there 
was evidence to justify a finding that the failure of the entry was sui- 
ficiently explained. The company cannot repudiate its liability on 
account of the error. 


the question whether a release was procured through fraud by the 
superintendent, and the instruction was that there was no evidence 
of fraud, and if the beneficiary knew that the settlement was a com- 
promise, and if the insurer took no advantage of her it was binding; 
but if there was a dispute, or she did not know the effect of the re- 
lease, or was misled by misrepresentation, the settlement was not 
binding, was correct. 


Exceptions from Superior Court, Suffolk County. Action by 
Margaret McNicholas, administratrix of T. J. McNicholas, de- 
ceased, against the Prudential Insurance Company of America. 
There was a judgment for plaintiff, and defendant brings excep- 
tions. 


ARTHUR P. TEELE, for Plaintiff. 
Cuas. T. CoTTRELL, for Defendant. 


RUGG, J. 

The exceptions as to the admission of evidence respecting the 
payment not entered upon the “premium receipt book”, and as 
to the policy having lapsed thereby, must be overruled. The 
plaintiff testified that she had made a payment, which was not 
entered on the book; that she thereupon had a dispute with one 
Sterling, the regular collector, who refused to make the correc- 
tion, and thereafter for a time she made no payment; then one 
Moody, the assistant superintendent of the defendant at its Rox- 
bury office, called and asked her “why she was not paying”, to 

*% Decision rendered, Dec. 4, 1907. 
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which it was replied that she and Sterling had “had a fuss and 
he had cheated her out of a week’s insurance”; that Moody said, 
“You go ahead and pay your insurance and I| will make it all 
right, and what he cheated you out | will make it all right, and 
you need not pay what vou are in arrears until you have it good 
and ready”. To her statement that she thought she was too far 
behind he said he would “guarantee it”. She thereupon paid the 
premium to Moody, who continued to collect other premiums 
until her husband’s death. The plaintiff also testified that ordi- 
narily she paid no attention to what was written in the book by 
the agent, for she trusted him and did not think he would do 
anything wrong. This is action such as a reasonably prudent 
and honest insured might take. As soon as she discovered that 
the payment she claimed to have made was not properly en- 
tered, she remonstrated with the agent, who refused to make the 
correction. No entry of payment of premiums could be made 
in the book except by the agent of the company. The plaintiff 
without resort to the courts could do nothing more to assert her 
rights. She paid no more premiums, and by her action took the 
position that she would have nothing further to do with the de- 
fendant under this contract. The substance of the conference 
with Moody may have been found to be that he agreed that 
the plaintiff was right as to the disputed payment and the agent 
was wrong, and that the mistake in the failure to enter this pay- 
ment in the book would be corrected, provided she would re- 
sume making payments on the policy, and that the plaintiff as- 
sented to this suggestion, relied upon his promise to make the 
correction, and did thereupon begin to make payments again. 
The authority of the collecting agent goes far enough to enable 
him to correct errors of entry in the premium receipt book. 
Moody being an agent over Sterling had at least as ample power 
in this respect as the ordinary agent. She made to Moody nine 
payments after this time, all of which were duly entered upon the 
book. But the original error of nonentry of the disputed pay- 
ment made to Sterling was not corrected in the “premium receipt 
book”, 

From these circumstances it was competent for the jury to 
find a sufficient explanation for the failure of all the payments to 
appear on the book. They go beyond a mere showing that a 
payment had been made which was not entered in the book: 
MecNicholas vs. Prudential Ins. Co. of America, 191 Mass., 304- 
309. It was a fraud practiced by the defendant on the plaintiff 





160 Insurance Law Journal. [Feb., 


to receive her money in consequence of its promise to recognize 
the truth of her contention as to the disputed payment and to 
correct the error, and, having led her to believe that she had a 
valid contract, then to refuse to perform the agreement by which 
she was induced to make the payments. The defendant cannot 
take the plaintiff's money paid in consideration of its promise 
to correct an entry of payment, and then repudiate liabilty be- 
cause of a clause in the contract of insurance that payments of 
premiums “to be recognized by the company must be entered at 
the time of the payment in the premium receipt book”. To in- 
terpose such a defense involves the fraud of its own agent. The 
defendant cannot intrench itself behind such a contract as an 
impregnable fortress against: the fraud of itself or its agents. 
There is nothing inconsistent with this result in the prior deci- 
sion of this case, nor in United States vs. Robeson (9 Pet., 319, 
327), relied upon by the defendant: Hamilton vs. Liverpool Ins. 
Co., 136 U. S., 242, 255. The payment claimed to have been 
made to the defendant and not entered in the book might have 
been found by the jury to have kept the policy alive untii after 
the death of the plaintiff's intestate. No error is disclosed, either 
in the rulings or refusals to rule on this branch of the case. 

2. The trial court at the request of the defendant ruled that 
“there is no evidence of fraud in the settlement made in this 
case”, but also instructed the jury that “if there was a dispute be- 
tween the parties and she knew at the time that there was a com- 
promise, a settlement for a less sum than she claimed, and the 
defendant was guilty of no fraud or misrepresentation and took 
no advantage of her, the settlement is binding, but if there was 
no dispute, or if she did not know the effect of the papers and 
she was misled in any way by the situation or anything said, or 
any misrepresentation, the jury may find the settlement not 
binding on her”. We understand this to mean that there was 
nothing in the terms of the alleged settlement to show fraud, but 
that the question as to whether “the defendant’s superintendent 
fraudulently concealed the nature and contents” of the receipt 
from the plaintiff was left to the jury. This was in accordance 
with the former decision: 191 Mass., at p. 309. 

The evidence of the plaintift upon the present record is slightly 
less favorable to her claim than that disclosed in her earlier bill 
of exceptions, but as now presented she testified that Moody 
told her at the time the $15 was paid “that $15 was the best he 
could get for her just then”. He also had two little slips of 
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paper, saying, “I want you to sign your name on this”. Where- 
upon he started to sign the check and he told her to sign the 
other, not reading it himself nor asking her to read it, and he 
took away with him the slip signed (which was afterward identi- 
fied as the release) and never told her how much money she was 
to get nor mentioned paid-up value at all, and she thought the 
$15 was a “part payment”. He had previously called for her 
policy and the book, saying that “he had good news for her”, 
and at the same time making, and procuring her signature to, 
the proof of death of the insured. Although there are expres- 
sions in other parts of her testimony indicating slightly more 
frankness on the part of Moody, nevertheless the circumstances 
are such as to make it a question of fact whether there was not 
such fraudulent, active and passive misrepresentation by the de- 
fendant’s agent as to relieve the plaintiff from the effect of the 
release. Apart from the release, there was sufficient evidence to 
make it a question for the jury whether the plaintiff accepted the 
$15 as a compromise of a disputed claim or as a payment on ac- 
count. No error appears as to the way in which the trial court 
dealt with this branch of the case. 


In the opinion of a majority of the court the case was properly 
submitted to the jury. 
Exceptions overruled. 


VoL. XXXVITI.—11. 
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SUPREME COURT OF WISCONSIN. 


CADY 
vs. 


FIDELITY & CASUALTY CO. or NEw York.* 


Chapter 235, p. 313, Laws 1901, prohibiting any accident or casualty 
company fron: limiting the time for an insured person to serve no- 
tice of any injury for which he is entitled to make a claim to less 
than twenty days, and providing that a memorandum in respect to 
the matter shall be clearly and conspicuously placed on the face of 
the policy, and further providing that a specified manner of service 
shall be sufficient, does not relate to the claim of a beneficiary after 
the death of the insured person. 


An ineffective attempt to comply with the law aforesaid does not extend 
beyond the intent so as to relate to a beneficiary, unless the lan- 
guage of the memorandum is unmistakably to the contrary. 


The word “immediate”, in an insurance policy, in respect to giving no- 
tice of any accident or injury for which a claim is to be made, by 
settled judicial construction antedating the policy and so a part 
thereof, means as soon as practicable under the circumstances of the 
case, in the absence of some unmistakable limitation to the con- 
trary. 


Under the foregoing rvle service of notice by a beneficiary as soon as 
practicable after obtaining knowledge of the existence of the policy 
is sufficient. 


Evidence of the state of health of an insured person for a considerable 
period of time prior to his death, where it is claimed he died by 
suicide, is proper as bearing on whether the deceased came to his 
death as the result of a suicidal intent. 

The term “death by suicide, sane or insane”, does not include death by 
the act of the assured without any mental purpose of self-destruction. 

If one in a fit of delirium or other condition of irresponsibility, without 
intention to take his own life, does some act from which his death 
ensues, such death is by accident, not by suicide. 

The distinction between suicide by a sane person and suicide by an in- 
sane person, within the meaning of a policy clause “death by sui- 
cide, sane or insane’, lies in the mental capability in the one case and 
the absence of it in the other to appreciate the moral nature and 
quality of the purpose. 

A local affection is not a local disease within the meaning of a warranty 
in a policy of insurance, unless such affection has sufficiently de- 
veloped to have some bearing on the general health. 

In case of the defense of death by suicide being interposed in an action 


of a life insurance policy, the burden of proof is on the defendant to 
establish such defense. 


Appeal from Circuit Court, Wood County. Action by Anna 


L,. Cady against.the Fidelity & Casualty Company of New York. 
Judgment for plaintiff, and defendant appeals. 


Action to recover on an accident insurance policy. 
% Decision rendered, Nov. 26, 1907. 
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Statement of facts by MARSHALL, J. 


The assured came to his death March 30, 1904, and during the 
life of the policy. The plaintiff, who was the beneficiary, had no 
knowledge of the existence of the policy till about sixty days 
after her husband died. As soon as she obtained such knowl- 
edge she complied with the terms of the policy respecting notice 
to the defendant. The policy excepted from the risks insured 
against, death by suicide, sane or insane. There was a warranty 
that the assured at the inception of the insurance contract was 
in a sound condition, mentally and physically, and that he was 
not then and had not been within one year prior thereto afflicted 
with any local or constitutional disease. 

The complaint was in the usual form. 

The defendant answered, pleading want of notice of the acci- 
dent immediately after the happening thereof as required bv 
the policy, and that death was caused by an event not within the 
risk insured against, to wit, death bv suicide: also breach oi 
warranty, in that at the time the policy was taken out the as- 
sured was afflicted with a local disease, known as “stricture”, 
and by other local and constitutional diseases. 

The language of the policy material to the case is as follows :—- 


Fidelity & Casualty Company of New York * * * does 
insure the person described in said schedule for the period of 
one year froni * * * the day this contract is dated, against 
disability or death resulting directly, and independently of al! 
other causes, from bodily injuries sustained through external, 
violent and accidental means, suicide sane or insane not in- 
cluded. 


Immediate written notice must be given the company at New 
York of any accident and injury for which a claim is to be 
made, with full particulars thereof, and full name and address 
of the assured. 


The words “inmediate notice” as used in this policy are to be 
construed as meaning notice deposited by registered letter 


within twenty days of the time of the happening of the casu- 
altv insured against. 


The assured warranted, as follows :— 


My habits of life are correct and temperate, and I am in 
sound condition mentally and physically * * * I have not 
now nor have I had during the past year any local or consti- 
tutional disease. 


There was evidence to this effect: The assured complained 
of having a stricture in October, 1902, which was within one 
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year prior to the date of the policy, and he mentioned the mat- 
ter again in April thereafter. He went to Hot Springs for his 
health in February, 1904, and was there operated on for stricture. 
After remaining at Hot Springs for about a month he went to 
St. Joseph’s Hospital at that place for treatment. Before going 
there he was low spirited and his thoughts at times were on the 
subject of his dying. He said to a friend, in effect, that he did 
not believe that he would go from Hot Springs alive. During 
this period he was well enough to be up and about, to take 
walks, to read the newspapers and to visit with friends. He went 
to the hospital March 28, 1904, and was placed in charge of 
Sarah J. McElroy, a trained nurse. On the day mentioned he 
sent for an attorney to draw his will, which was done under his 
dictation, the will being regularly executed and witnessed. He 
was somewhat delirious the night thereafter. He was less so 
the next day, but not entirely free from delirium. The next 
day the nurse was with him, except about an hour in the morn- 
ing and for a moment or two prior to the act causing his death. 
He was much depressed during the day such act occurred. He 
lay in bed most of the time, occasionally sighing. On one occa 
sion he went to the glass and observing his face suggested that 
he needed a shave. A friend stepped to his bedside and spoke 
to him, ard at noon his wife did so, saying ““Good bye”, as she 
was going to dinner. He did not appear to notice either of 
them. About that time he was asked what he would have for 
dinner. He replied, “Not anything’, but the nurse directed 
something to be brought, which was done. He ate some ice 
cream, remarking that it was “mighty good, but pretty sweet”. 
He then called for a drink of hot water. The nurse left the room 
to comply with such request. When she returned he was gone. 
She immediately went in search of him. A workman informed 
her where he was, pointing to an open shaft, which extended 
down to the first floor. She was on the fifth floor, and looking 
down she saw him on the stone floor at the bottom of the shaft. 
She reached him as soon as practicable and found both his feet 
and limbs were broken. He died in about three minutes. The 
open shaft was about twelve feet in diameter. Around the open- 
ing on the fifth floor and on each floor there was a railing about 
thirty inches high. The only person who witnessed Mr. Cady’s 


movements was Mary Edwards.* She saw him going upstairs in 
a night robe from the first floor. He passed through the hall 
of what was called the “old building” into and through what was 
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called the “sun parlor”, leading into the new building. She 
called to him. He was going verv rapidly. Upon her calling to 
him he quickened his pace and she ran after him. Upon his 
arriving at the railing around the shaft he put his hands thereon 
and leaped over. He was on the fifth floor and had to go up 
two flights of stairs to reach it. It was light, there being a sky- 
light in the room. The time was between 12 and 1 o’clock. Miss 
Edwards was within about an arm’s length of Mr. Cady as he 
went over the railing. He threw himself over, as she said. 

There was some conflict of evidence as to whether the assured 
wis afflicted with a local disease at the time of, or within one 
year prior to the issuance of the policy. 

At the close of the evidence defendant’s counsel moved for 
the direction of a verdict, which was refused. The cause was 
submitted to the jury, resulting in a verdict in favor of the plain- 
tiff. 

FELKER, STEWART & MCDONALD, for Appellant. 

BARBERS & BEGLINGER, for Respondent. 


MARSHALL, J. (after stating the facts as above). 

Did the court err in not granting the motion for a nonsuit. 
because there was a delay of some sixty days in giving notice 
to the company, notwithstanding the memorandum on the policy 
that “the words ‘immediate notice’ as used in the policy are to be 
construed as meaning notice deposited by registered letter 
within twenty days of the time of the happening of the casualty 
insured against”, and chapter 235, p. 313, Laws of Igot, pro- 
viding that ‘ 

The time for the service of any notice of injury that may be 

required of the person insured 
Shall not be limited 


To a less period of time than twenty full, calendar days, 

The time, not less than twenty full, calendar days, that may 
be required of any injured person for serving a notice of injury 
* ™ %* . shall be clearly and conspicuously “written or printed 
upon the face of 


The policy and that 


The deposit in any postoffice by any injured person, his agent 
or attorney, of a registered, postage prepaid letter, containing 
the proper notice of the injury at any time within twenty full, 
calendar days after the injury received by the assured, prop- 
erly addressed to the company * * * issuing the * * 
policy shall be sufficient service of any notice. of injury that 
may be required? 


peananaintendi tase tarm er Oe MP On eS eAASO D Ne IIe TOES A is 
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It is conceded that the memorandum on the policy in question 
was placed there for the purpose of complying with the law afore- 
said, yet it does not follow such law in letter or spirit. The stat- 
ute precludes requiring the insured person from being limited to 
less than twenty days for serving notice of his injury, and pro- 
vides that it may be served within the time limited by registered 
letter. The memorandum on the policy provides that the only 
means of serving notice shall be by registered letter, and in- 
stead of plainly providing for a period for making such service 
of not less than twenty days by express language to that effect, 
it (loes so by attempting to contractually construe the word “im- 
mediate”. Obviously, we think the service referred to in the 
memorandum is the one mentioned in the law, which relates to 
a claim by the person insured, not to a claim by a beneficiary 
after his death. That might not be entirely clear looking at the 
memorandum itself, but it is when such memorandum is re- 
garded as an attempt to comply with the law making it unlaw- 
ful to limit the time for an assured person under a policy like the 
one in question to give notice of his injury to less than twenty 
days. 

It is the opinion of the court that the statute does not refer 
to a death claim made by a beneficiary, as in this case. It treats 
from beginning to end of situations where the assured, himself, 
has a claim which he, personally, proposes to enforce. 

It follows that whether the notice in this case, served by the 
beneficiary substantially as soon as she knew of the existence of 
the policy, was seasonably served, notwithstanding the language 
of the contract that “immediate.written notice must be given the 
company of any accident and injury for which a claim is to be 
made”, etc., is not affected by the memorandum or the law re- 
ferred to. 

As held in Comstock vs. Fraternal Accident Ass’n (116 Wis.), 
the contract as the parties made it must prevail, and what that 
contract was must be determined within the reasonable meaning 
of the language which they used under all the circumstances. 
The court cannot, legitimately, arbitrarily add a stipulation to 
the contract which the parties did not intend to have in effect 
embodied therein, merely for the purpose of preventing hardship 
to some party concerned. If it were an original proposition it 
would be difficult, if not impossible, to so change by construction 
the literal meaning of the word “immediate” as used in the 
policy so as to postpone the time for giving notice till it was 
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possible under all the circumstances to do so, but in view of the 
state of the law at the time the contract was made there is no 
serious difficulty in respect thereto. In was then well settled 
that in case of the person required to give notice not being able 
to do so from any cause, compliance with the requirement as to 
notice is sufficient if notice be given as soon as practicable after 
the disability is removed, unless there is some unmistakable 
stipulation in the policy to the contrary. That is the effect of 
Comstock vs. Fraternal Accident Ass’n, supra, following Kentz- 
ler vs. American Mut. Accident Ass’n, 88 Wis., 589, and Foster 
vs. Fidelity & Casualty Co. of New York, 99 Wis., 447. As said 
in effect im Comstock Case, when the contract was made the 
language in question, as judicially construed, did not require 
notice to be given in advance of its being possible to do so under 
the circumstances of the case, and, therefore, such language 
must be presumed to have been used in making the contract in 
that sense. The reasoning leading up thereto need not be re- 
peated here. ‘That the rule adopted applies in case of a bene- 
ficiary who fails to give notice of the injury and death of the as- 
sured till the lapse of considerable time thereafter because of 
ignorance of the existence of the policy, without fault on the 
part of such beneficiary, is grounded in reason and supported by 
authorities as the citations called to the attention of the court by 
respondent’s counsel amply show: Provident Life Ins. & In- 
vestment Co. vs. Baumm, 29 Ind., 236; McElroy vs. John Han- 
cock Life Ins. Co., 88 Md., 137; Solomon vs. Continental Fire 
Ins. Co., 160 N. Y., 595; Trippe vs. Provident Fund Society, 
140 N. Y., 23. ' 

In McElroy vs. Life Ins. Co., supra, this view expressed by 
counsel was fully adopted by the court. 

“The tendency of the court has invariably been to take all 
the facts and circumstances of the case into consideration, and 
if it appears that the beneficiary has been ignorant of the death, 
or of the existence of the policy, the time has always been held 
to date from the acquisition of such knowledge”, citing Kentzler 
vs. Amer. Mut., etc., Ass’n (88 Wis., 589) as a leading case with 
others. 

In Foster vs. Fidelity & Casualty Co., supra this court said 
in respect to language identical to that under consideration :— 

“The word ‘immediate’, in this connection, means such con- 
venient time as was reasonably necessary under the circum- 
stances to do the thing required.” 
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it follows from what has been said that the court did not err 
in denying the motion for a nonsuit because of noncompliance 
with the policy on the subject of notice. 

Error is assigned because the court admitted evidence as to 
what kind of a fever Mr. Cady was afflicted with prior to his 
death, and as to whether he was in his right mind when he left 
the room. The evidence was not prejudicial since it was con- 
ceded that if he committed suicide, sane or insane, there could 
be no recovery. Moreover, we are unable to see why the evi- 
dence was not proper as bearing on the question of whether 
there was a suicidal intent on the part of Mr. Cady at the time 
he committed the act causing his death, which intent was neces- 
sary to suicide, as will be hereafter seen. 

The court refused to give this instruction asked by appellant’s 
counsel: “It is immaterial whether Frank A. Cady was deliri- 
ous or not at the time immediately preceding his death and at 
the time he went over the railing, if his act in going over the 
railing was voluntary on his part—that is, that he intended to 
throw himself over the railing in the manner as shown by the 
evidence” —but instructed the jury in substance that suicide, sane 
or insane, involved an executed purpose to take one’s own life, 
and that if Cady went over the railing pursuant to a design to take 
his own life, he died by suicide, but if when he committed the 
act, though it was voluntary and involved carelessness, if it was 
not with a conscious purpose to take his life; if by reason of his 
mental condition he did not appreciate the physical nature of the 
surroundings and consequences of his act and intend to take his 
life, the result was not suicide within the meaning of the policy. 

Whether the court committed error in refusing the requested 
instruction and instructing the jury as indicated, is ruled by 
Pierce vs. Travelers Ins. Co., 34 Wis., 389. The position which 
the court there took in respect to the meaning of a clause in a 
policy of insurance substantially like the one in question, is un- 
mistakable, and has not been departed from by any subsequent 
decision. 

The effect of the decision above referred to is that if one takes 
poison by mistake, or steps into an elevator shaft, not having in 
mind for the time being its existence, or falls from a window or 
any place involving danger while walking in his sleep or flying 
from imaginary danger, he not having any mental purpose of 
self-destruction, and death ensues, such result is accidental. The 
court said, in effect, that death resulting from an act committed 
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under the influence of delirium, as by one who in a paroxysm of 
fear precipitates himself from a window, or having been bled 
removes the bandage, or takes poison by mistake and death en- 
sues, never received nor deserved the name “suicide” and is not 
within the meaning of the language, “death by suicide, felonious 
or otherwise, sane or insane”. Such language does not include 
an act of self-destruction resulting in death whether intentional 
or not, unaccompanied by a purpose to effect death, with the 
absence of all design to take life. 

The conclusion reached by the court in the Pierce Case is thus 
stated, referring to the language above quoted :— 

“The condition here relieves the company from liability only 
where the self-destruction was intentional, or committed by a 
party who was conscious * * * of its direct-and immediate 
consequences, though the act may have been unaccompanied by 
any criminal or felonious intent or purpose.” 

The opinion of the court, as epitomized in the syllabus and as 
since understood here and elsewhere, is as follows :— 

“The words include every case in which the insured kills him- 
self by a voluntary act, the natural, ordinary and direct tendency 
of which is to produce death, and the physical consequences of 
which he has a sufficient mental capacity to foresee—in other 
words, every case of intentional self-destruction”, and not “cases 
of unintentional or accidental death, though brought about by 
the act of the deceased involving negligence or carelessness”. 

‘Thus it will be seen that the court held, the distinction between 
suicide by a sane person and suicide by an insane person lies in 
the mental capability of understanding and appreciating the 
moral nature and quality of the purpose. That is made very 
clear by this language from the early case of Borradaile vs. 
Hunter (5 Man. & Gr., 630), which was quoted and indorsed. 

It was enough that it was “the voluntary and willful act of a 
man having at the time sufficient powers of mind and reason to 
understand the physical nature and consequences of such an act, 
and having at the time a purpose and intention to cause his own 
death by that act; and that the question, whether at the time he 
was capable of understanding and appreciating the moral nature 
and quality of his purpose, was not relevant to the inquiry, fur- 
ther than as it might help to illustrate the extent of his capacity 
to understand the physical character of the act itself.” 

The doctrine announced as aforesaid has since been recog- 
nized in a number of cases: Karow vs. Continental Ins. Co. of 
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New York, 57 Wis., 68; Scheiderer vs. Travelers Ins. Co., 5% 
Wis., 13; Bachmeyer vs. Mutual Reserve Fund Life Ass’n, 87 
Wis., 325; Fey vs. I. O. O. F. Mut. L. Ins. Co., 120 Wis., 358; 
Rohloff vs. Aid Ass’n, 130 Wis., 61. It is adopted in Bacon on 
Benefit Societies and Life Insurance at section 336, where many 
cases are cited, all to the effect that suicide by an insane man 
involves a suicidal intent. 

The foregoing seems to fully justify the court's instruction and 
the refusal of the one requested by appellant’s counsel. The 
rule governing the subject is so firmly intrenched in our own 
decisions that it does not seem advisable to go elsewhere for 
authorities. 

Appellant’s counsel requested the court to instruct the jury 
that if Mr. Cady had an organic stricture at the time he took out 
the policy of insurance, or at any time during one year prior 
thereto, he had a local disease within the meaning of the policy. 
The court gave the instruction coupled with an explanation and 
instructions in the general charge to the effect that if Mr. Cady 
had an organic stricture it did not constitute a local disease 
within the meaning of the policy unless the affection was so far 
developed and had become so serious as to have some bearing 
upon his general health. * 

Voicing the opinion of the court, but not entirely my own 
views, it is considered that the meaning of the term “local dis- 
ease” as used in the policy was correctly given to the jury. The 
parties to the contract must have intended to use the term “local 
disease” so as not to bind the assured unreasonably. Absurd 
results are always regarded as not within the contemplation of 
parties to a contract at the time of reducing the same to writing 
where their words in any reasonable: view will admit of a con- 
struction making the agreement reasonable. It is considered 
that an affection even though curable only by medical or surgical 
treatment but nevertheless readily remediable and so not neces- 
sarily tending to shorten life before it has become so far devel- 
oped as to have some bearing in presenti upon the general 
health, is not a disease as one would ordinarily understand that 
term, and that to go further and give to such term, as urged, in 
the contract in question, its technical meaning would be going 
too far. Parties are supposed, generally speaking, in making 
their contracts to use words in their common, ordinary sense, 
and that assumotion should prevail in the absence of some rea- 
sonably clear indication to the contrary: 2 Parsons on Contracts 
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(gth Ed.), 501. It is believed by the court that the conclusion 
reached is in harmony with the decided cases, notwithstanding 
there has been no adjudication of the matter, so far as we are 
advised, on facts the same or very similar to those here involved: 
Bacon vs. United States Mut. Accident Ass’n, 123 N. Y., 304; 
Life Ins, Co. vs. Francisco, 84 U. S. (17 Wall.), 680; Rand vs. 
Life Assur. Soc., 97 Tenn., 291; Meyer vs. Fidelity Ins. Co., 96 
Lowa, 378. 

Complaint is made because the court instructed the jury that 
the burden was upon the defendant to affirmatively establish its 
claim that Mr. Cady died by suicide. That is ruled in respond- 
ent’s favor by Rohloff vs. Aid Ass’n or Lutherans (130 Wis., 61- 
70), where the following instruction was approved :— 

“The presumption of law is against the commission of suicide, 
and the defendant must first overcome this presumption in law 
against suicide, and establish the fact of suicide by a preponder- 
ance of evidence, and in the absence of such proof you must 
answer the question submitted to you by ‘No’; * * * but this 
presumption may be rebutted by proof, and * * * the bur- 
den is on the defendant to rebut that presumption and satisfy 
you by the evidence that the cause of death was suicide.” 

It should be said in this connection, the court realizes that 
there are authorities elsewhere out of harmony with the fore- 
going approved instruction. 

The only other point which needs special mention is that the 
court erred in failing to direct a verdict for the defendant, and so 
failing, in not setting the verdict aside as contrary to the evidence 
and granting a new trial. 

It is strenuously urged that the evidence will not reasonably 
admit of any other inference than that Mr. Cady intentionally 
jumped, or threw himself, into the shaft to take his life. It is the 
opinion of the court that reasonable minds might reasonably 
differ on that question in view of the law as heretofore declared. 
It does not appear that Mr. Cady had ever been in that part of 
the building where he went to his death prior to the occasion in 
question. There is evidence tending to show that he might 
probably have left his room in a state of delirium and continued 
in such condition to the instant of the fata! act, not realizing 
what he was doing. There is evidence tending to prove that 
when he ran to the side of the shaft he was in a state of alarm 
and was fleeing from some fancied danger, and that a person in 
a delirious state is liable to do things dangerous to his own life 
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or the lives of others under a misapprehension of what he is do- 
ing and its consequences. On the whole, there is room for be- 
lief that when Mr. Cady went over the railing he did not appre- 
ciate that he was going into the shaft; that he was not conscious 
of the nature of his act and did not have in mind any idea of 
self-destruction which, as we have seen, .is essential to suicide 
even of an insane person—one so bereft of reason as to be inca- 
pable “of understanding and appreciating the moral nature and 
quality of his purpose”. 
The judgment is affirmed. 


SUPREME COURT OF WISCONSIN. 


GLASSNER 
v8. 


JOHNSTON et aL.* 


Insured agreed with a special agent for a ten-year endowment policy 
for a stipulated cash payment and a note for the balance of the first 
premium, and the annual premiums thereafter. The cash and note 
were placed in escrow in the hands of the bank until the insured re- 
ceived a satisfactory policy. The agent brought to insured a policy 
which, on its face, purported to be the one agreed on, and persuaded 
the insured to consent to the payment over of the cash by the bank, 
part of which was at once forwarded to the company. The policy 
was promptly examined by an expert and found to differ in very 
material respects from that agreed on, whereupon the insured de- 
manded at once the substitution of a proper policy by the agent or 
the return of his note and money, notifying also the bank and the 
company of the facts and demanding the return of the money from 
the latter after tendering back the policy. The agent and company 
refused to comply. 


Held, That though the insurer might have an independent cause of ac- 
tion against insured on another transaction, the insured was entitled 
to a cancellation of the policy and a return of the money and note. 

Held, That a letter from the agent to insured, stating that the policy 
was that applied for was inadmissible for the agent as evidence. 

Held, That where insured was unfamiliar with life insurance, and was told 
the rates by an agent, he is not chargeable with a knowledge of 
their reasonableness so as to show a want of equity in his suit to 
rescind the contract. 

Held, That the company could not set up lack of authority on the part 
of its agent as a bar to the suit. 


* Decision rendered, Nov. 26, 1907. 
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Appeal from Circuit Court, Wood County. Action by David 
M. Glassner against Samuel Johnston and another to rescind a 
contract for life insurance. From a judgment for plaintiff, de- 
fendants appeal. 


Statement of facts by DopGE, J. 


About March 16, 1906, plaintiff was approached by defendant 
Johnston, special agent for the defendant insurance company, 
with reference to life insurance. Plaintiff declared his wish for a 
ten-year endowment policy, was dissatisfied with the price de- 
manded by Johnston, who promised to make further investiga- 
tion as fo rates, and appointed a meeting for Sunday, March 18th. 
At that time certain rates were named, with some indefiniteness 
as to the first year’s premium, and Johnston wrote out an appli- 
cation, which plaintiff signed, but the contents of which is not 
in evidence. On March 20th they reached an agreement where- 
by, as plaintiff claims and the trial court finds, he was to have a 
ten-year endowment policy for $50,000, to be paid him in cash at 
the end of the ten years, or to the beneficiary named in case of 
his prior death, for a premium of $400 in cash at the time of its 
delivery, and his note, payable one year thereafter, for $4,244.68, 
and a like amount annually thereafter. They went to plaintiff's 
bank in order that, as Johnson demanded, the cash part of the 
premium and the note for the first year’s premium should be 
delivered in escrow, and there they declared their agreement to 
the cashier of the bank, whereby it was provided that $400 of 
money and a $4,244.68 promissory note, then delivered by the 
plaintiff to the cashier, were to become the property of the de- 
fendant Johnston upon delivery to plaintiff of a policy which 
provided for $50,000 to be paid in cash to plaintiff at the end of 
ten years, or to the beneficiary in case of his prior death, which 
Johnston stated was properly designated as a “$50,000 ten-year 
endowment”; the note to remain in possession of the bank for 
defendant until its maturity a year later. On April 16th John- 
ston again appeared with what purported to be a $50,000 ten- 
vear endowment policy of life insurance and delivered the same 
to the plaintiff. The circumstances of such delivery are in dis- 
pute, but, as found by the court, consisted in an assurance by 
Johnston that it corresponded with their agreement, confirmed 
by exhibition of the indorsement “Fifty thousand dollars”, “Ten- 
year endowment”, and of certain prominent lines in the policy 
suggesting that idea, accompanied by urgent insistence that 
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plaintiff forego submission of the policy to any one for examina- 
tion, as Johnston was in great haste and wanted to catch a train. 
Whereupon the plaintiff gave Johnston $400, and went with him 
to the bank, and acknowledged receipt of the policy in compli- 
ance with the escrow contract, and the bank gave Johnston an 
acknowledgment that it held the note for delivery to him at the 
end of the vear. Johnston went away, and immediately remitted 
to the company $350 of the $400 cash payment. After Johnston’s 
departure the cashier suggested to the plaintiff that he ought to 
have some one familiar with insurance look at his policy, where- 
upon plaintiff brought it to the cashier, who found it ambiguous, 
but apparently not in accordance with the terms above stated, 
and advised him to submit it to a lawver, which he did. He, 
after studying its peculiar terms and ambiguities, reached the 
conclusion that, instead of providing for $50,000 to be paid at 
the end of ten years, or at plaintiff's prior death, it provided only 
for a payment of $37,000 in such events, under the guise of pro- 
viding for payment of $50,000 in fifteen annual installments of 
$2,000 each, and in a gross payment of $20,000 at the end of 
fifteen years after the expiration of the ten-year term, as its 
terms in fact were. Plaintiff immediately hunted up Johnston, 
notified him that the policy was not as agreed upon, demanded 
return of the $400, and tendered delivery of the policy. John- 
ston’s attitude is involved in conflict of evidence, but he appears 
to have at first contended that the policy was such as the plaintiff 
claimed he was to receive, and. upon being confronted with its 
language, to have reluctantly admitted the contrary and prom- 
ised to secure a satisfactory policy within a week. Plaintiff wrote 
the general office, reiterating his dissatisfaction with the policy, 
and insisted that either they give him one in accordance with 
his agreement or give him back his money, which defendant 
company refused to do, and on May 28th this action was brought 
seeking rescission of the transaction and return to plaintiff of 
his $400 and of the note deposited in the bank, which, by the way, 
Johnston had almost immediately attempted to negotiate upon 
the strength of the bank’s written receipt therefor. The court 
found substantially the facts above stated, that the contract ac- 
companying the deposit with the bank was as the plaintiff 
claimed, that his receipt of the policy and payment over of the 
money was induced by fraud of the defendant Johriston and was 
without negligence on plaintiff's part, and that he had been duly 
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diligent in ascertaining the discrepancy and in seeking to reject 
the policy which had been tendered to him, and accordingly ren- 
dered judgment declaring the note in the hands of the bank null 
and void, and ordering cancellation and delivery thereof to the 
plaintiff, and enjoining the bank from delivering it to Johnston 
or the defendant company, and for recovery of the $400 from 
Johnston and the company, and directing delivery up and can- 
cellation of the policy of insurance, from which judgment the 
defendant Johnston and the insurance company bring this ap- 
peal. 


WINKLER, FLANDERS, BoTttum & FAwWSETT, for Appellants. 
Goccins & BRAZEAU, for Respondent. 


DoncGE, J. (after stating the facts as above.) 

The only possible right of the defendants to the $400 of money 
and the $4,244.68 note deposited with the bank on March 20, 
1906, arose from the agreement made on that day. That agree- 
ment, as found by the court, was for delivery of a ten-year en- 
dowment policy for $50,000 without qualification or mental reser- 
vation, namely, a policy which should provide for the payment 
of that amount of money at the end of ten years or upon plain- 
tiffs death. Such finding is not only without antagonism by any 
clear preponderance of evidence, but supported by such proof 
as to leave it almost without doubt. That defendants have re- 
fused to deliver such policy, and have insisted and do insist upon 
the delivery of a different one, is undisputed. That upon the de- 
livery of such other policy they induced plaintiff to deliver over 
the $400 and consent to the issue of a binding receipt by the bank 
declaring the note to be held absolutely for Johnston, by means 
of misrepresentation that the papers delivered complied with the 
terms of the contract made on March 2oth, accompanied by such 
circumstances of urgency and haste and of misleading written 
or printed indorsements upon and prominent headlines in the 
policy as to absolve plaintiff from negligence in crediting and re- 
lying upon said representations, is also found by the court, and, 
as we conclude, from the examination of the record, upon abund- 
ant evidence. From such facts the conclusion of law that the 
plaintiff is entitled to relief from the injury thus caused him and 
to the re-establishment of the status quo disturbed by such fraud 
is elementary: Bostwick vs. Mutual Life Ins. Co., 116 Wis., 392: 
Urwan vs. Ins. Co., 125 Wis., 349; Johnson vs. Swanke, 128 
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Wis., 68; 2 Pomeroy, Eq. Jur. (3d Ed.), § 872. While that por- 
tion of the relief consisting in the mere recovery back of the $400 
might be accomplished by a court of law, that would not re-estab- 
lish the status quo without the cancellation of the note and im- 
mediate prevention of the use thereof, for which the functions 
of a court of equity alone are adequate: Johnson vs. Swanke, 
supra. 

To avert this conclusion it is urged that plaintiff was guilty of 
negligence and laches in not sooner discovering that the papers 
he had received were not the policy to which he was entitled and 
promptly rejecting the same and seeking rescission, under au- 
thority of such cases in this court as Bostwick vs. Mut. Life Ins. 
Co., 116 Wis., 392. We are not fully informed as to appellants’ 
idea of diligence; but, it having been established that the papers 
passed into plaintiff's possession as the policy to which he was 
entitled without negligence on his part, we can discover no un- 
reasonable lack of diligence when we remember that within an 
hour or two thereafter he procured a translation of the quite in- 
volved and complicated phraseology of the policy and notified 
the defendants’ agent of his objections thereto, tendered back 
the policy, and demanded return of that which he had given 
therefor. No case has been cited to us in any wise suggesting 
that such conduct could support inference of negligence, laches, 
or ratification, and the findirig of the court that none was estab- 
lished must be sustained. True, it if argued that he did not 
commence suit for rescission until twelve days later, to wit. 
April 28, 1906; but there is no showing that in this very brief 
interval the defendants have suffered any change of position. 
They had been fully notified of the election of the plaintiff to 
rescind the transaction and to insist upon a return of that which 
they had received from him unless they were willing to deliver 
such policy as required by the agreement under which they had 
so acquired his property. Further than this, it must bé borne in 
mind that a considerable part of this twelve days was covered by 
at least tentative promises on the part of Johnston to attempt to 
arrange the matter to plaintiff’s satisfaction, and by at least one 
letter from the company’s general agent inviting delay. 

Strenuous insistence is made by appellants that plaintiff could 
not repudiate his written application made on Sunday, March 
18th, and is bound to receive and pay for a policy in accordance 
with the terms thereof. Without passing upon the finding of the 
trial court that such application was induced by fraud, and there- 
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fore of no binding force, we can see no relevancy of the conten- 
tion thus made to the situation here presented. Whether or not 
plaintiff might be bound to accept and pay for a policy in accord- 
ance with the application, the defendants acquired no rights to 
the property deposited with the bank except upon compliance 
with the terms of the agreement accompanying such deposit, 
and the judgment canceling the note so deposited and decreeing 
a return of the money could not be affected by the consideration 
that the defendants might have an independent cause of action 
against the plaintiff for some amount promised to be paid by that 
application. Possibly that written application, made two days 
before, might have had some evidentiary relevancy as to the dis- 
puted terms of the deposit agreement made March 2oth; but 
for the purpose of this case all such considerations are unim- 
portant, because there is no proof of the contents of that writ- 
ten application. Defendants did not see fit to offer it in evidence, 
and the trial court expressly declares that it has in no wise been 
considered by him, although there seems to have been present 
upon the trial what purported to be a copy of it. Counsel some- 
what ingeniously contend that it is at least established that the 
application called for a policy of the kind delivered, by a letter 
written to plaintiff by the general agent of the company declaring 
that the policy did so comply. This letter was offered for no 
such purpose, and, if it had been, would, of course, have been 
wholly inadmissible, and even if admitted, incompetent as evi- 
dence; for it was a mere self-serving declaration, made by the 
defendants out of court. Further, it was promptly met by plain- 
tiffs denial of such assertion through his attorney. 

Further contention is made that plaintiff can have no standing 
in a court of equity, even to demand back that of which he has 
been defrauded, because he must have known that a policy such 
as he contracted for could not be sold to him at the price agreed 
upon without rebate or discrimination in his favor. We cannot 
discover any evidence sufficiently cogent to override the finding 
negativing any knowledge or understanding on his part that 
either rebate or discrimination would exist. Plaintiff was a retail 
dry goods merchant, of foreign birth, imperfectly familiar with 
the English language, and with no English school education. 
While it may, perhaps, appear that in the opinion of actuaries, 
skilled in the peculiar statistics and computations of life insur- 
ance, the rates charged would not have enabled a contract by 


the company to pay $50,000 at the end of ten years or upon the 
Vou. XXXVII.—I2. : 
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earlier death of the assured, we cannot hold as a presumption 
of law that the ordinary citizen is chargeable either with knowl- 
edge of such statistics or capacity to make such computations. 
He does not know the rates of interest obtainable by insurance 
companies. He may read in his daily papers of fabulous rates 
paid upon the money markets in New York, accompanied by 
suggestions that the vast accumulations of cash by the life insur- 
ance companies have been used to obtain such rates or to gain 
large profits from underwriting stock or bond issues. Indeed, 
the defendants themselves offered evidence that in the experi- 
ence of many years a policy such as that delivered, for which the 
tates were confessedly regular and sufficient, would, and there- 
fore this policy might be expected to, yield a sum of $50,000 in 
money at the end of ten years. We are not prepared to say that 
the ordinary member of the community, unfamiliar with the 
finance and internal management of life insurance companies, 
must be charged with the duty of knowing the fairness and the 
reasonableness of the rates which he pays, when he merely asks 
and obtains prices from an ostensible expert for the insurance 
policy which he desires to buy. 

Some contention is made that the company is not bound by 
the promises or representations made by Johnston, because not 
within his authority. We need not consider the general scope 
of the authority of such an agent, for in the present case all claims 
of the company and all its rights adversely affected by the judg- 
ment are the results of Johnston's acts. The company cannot 
claim the fruits of an agent’s acts and repudiate his authority to 
perform them: Morse vs. Ryan, 26 Wis., 356; Fraser vs. Ins. 
Co., 114 Wis., 510, 517. 

We find no other contentions on the part of appellants, which 
do not either carry their refutation on their face or have been 
inferentially met and considered in what has preceded, to justify 
further discussion. We are persuaded that to the extent of the 
relief granted the judgment is fully warranted by findings which 
have sufficient support in the evidence. 

Judgment affirmed. 

Winslow, J., took no part. 





~ Dawson vs. Equitable Assur. Society of U. S. 


COURT OF APPEALS OF KENTUCKY. 


DAWSON 
v8. 

EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES.* 

Shortly after default in the payment of premiums the insured wrote to the 
company inquiring about surrender values, and the’ latter replied, 
stating the amount, but stipulating that unless specifically agreed, 
the ‘statement would not be binding after six months. At the end ot 
six months the company marked the policies void and so reported 


to the insurance department. Nothing further was done until more 
than five years later suit was brought to recover such values. 


Held, That notwithstanding a limitation of time in the contract, a suit 
within five years would have been in time, but further delay was 
laches, which barred recovery. 


Held, That the company’s action in treating the contracts as void did not 
excuse the laches, nor would an allegation that a demand would 
have been met by refusal excuse a failure to make such demand. 


Appeal from Circuit Court, Henderson County. Action by 
Emma Dawson against the Equitable Life Assurance Society: of 
the United States. From a judgment dismissing the petition, 
plaintiff appeals. 


BARKER & ZIMMERMANN, GEORGE K, DENTON and W. P. 
McCLAIN, for Appellant. 

HUMPHREY & HUMPHREY and ALEX P. HUMPHREY, JrR., 
for Appellee. 


Cray, C. 

On June 3, 1890, appellee, the Equitable Life Assurance Soci- 
ety of the United States, insured the life of Frank B. Dawson, 
husband of appellant, Emma Dawson, in the sum of $1,000. 
Dawson paid the premiums on the policy up to and including the 
premium due on July 12, 1893, but defaulted in the payment ot 
the premium due July 12, 1894. Upon the same day appellee 
issued to Frank B. Dawson another policy for the sum of $1,000, 
upon which he paid all premiums up to and including April 20, 
1895, but defaulted in the payment of the premium due April 20, 
1896. After the period of default, no further premiums were paid 
on either policy. On August 1, 1894, Frank B. Dawson wrote 
to the general agent of the company, requesting them to give 


% Decision Rendered, Nov. 20, 1907. 
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him a statement both of the cash value and paid-up policy value 
of his two policies. In reply the company wrote that the cash 
value of one policy was $112.50, and the paid-up policy value 
$500, and on the other policy the cash value was $65.70, and the 
paid-up policy value $300. In each case the value was based 
upon the return of the policy within six months after the time 
of the default, the letter containing the following: ‘Unless oth- 
erwise expressly agreed, this offer will not be binding after the 
termination of said six months.” Dawson did not surrender his 
policies, but concluded to make an effort to raise the money 
necessary to reinstate them. With this purpose in view, he wrote 
to the company on December 21, 1896, for a statement of the 
amounts necessary to restore the policies, and received in reply 
a letter containing the information desired. Dawson, however, 
was unable to raise the money, and took no further steps in re- 
gard to the policies up to the time of his death, which occurred 
in 1905. This action was instituted on August 23, 1906. The 
foregoing facts are set forth in appellant’s petition and amended 
petition, each of which contains two paragraphs, one in refer- 
ence to each policy. It is also alleged that appellee at the ex- 
piration of the six months from the time of the default on each 
policy marked the same “Void”, and immediately reported the 
same to the Insurance Commissioner of the state of New York 
as forfeited and as having no value whatever. It further alleged 
that appellant and her husband would have offered to surrender 
the policies in exchange for paid-up policies had it not been for 
the statement in appellee's letter that such paid-up policies would 
not be issued after six months from the date of default in the 
payment of the premiums, and that, even had they made such an 
offer, it would not have been accepted, but would have been a 
useless formality; that appellee, by writing the letter, referred 
to and marking the two policies “Void” and advising the New 
York Commissioner of Insurance that the policies were forfeited, 
waived any offer to surrender the policies and demand paid-up 
policies, and excused appellant and her husband from any such 
ofier or demand, and estopped itself from setting up their failure 


to make such offer or demand as a defense to this action. Appel- 
lant’s pleadings then conclude with a prayer for judgment in the 
sums of $500 and $300, with 6 per cent interest thereon from the 
date of her husband's death. A deniurrer was sustained to the 
petition as amended, and, appellant declining to plead further, the 





1908. ] Dawson vs. Equitable Assur. Society of U.S. 181 


petition and amended petition were dismissed, and an appeal 
granted to this court. 

This court has decided that time is not of the essence of a con- 
tract of this kind;, that the assured is entitled to a paid-up policy, 
though he failed to demand one within the time mentioned in 
the contract of insurance, provided the demand is made within 
a reasonable time: Mutual Life Ins. Co. vs. Jarboe, 102 Ky., 80. 
As to what is a reasonable time in such a case is no lotiger an open 
question. This court has laid down the rule that, unless demand 
is made or suit brought within five years, the laches of the assured 
or of plaintiff will bar a recovery: Equitable Life Assur. Society 
vs. Warren Deposit Bank (Ky.), 75 S. W., 275. This rule has 
been uniformly followed: Washington Life Ins. Co. vs. Glover, 
25 Ky. Law Rep., 1327; Mutual Life Ins. Co. vs. O’ Neil, 116 Ky., 
742; Washington Life Ins. Co. vs. Lyne, 119 Ky., 163; A®tna 
Life Ins. Co. vs. Sugg, 120 Ky., 449; Wilson vs. Washington 
Life Ins. Co., 31 Ky. Law Rep., 717. In Washington Life Ins. 
Co. vs. Lyne, supra, this court, speaking of the case of Washing- 
ton Life Ins. Co. vs. Miles (23 Ky. Law Rep., 1705), said: “In 
that case, at the earnest‘demand of the insurance company that 
the court should establish some time at which the right to de- 
mand and receive a paid-up policy should teminate, the court 
said: ‘Taking into consideration the nature of life insurance, 
and all the facts and .cireumstances involved therein we are of 
the opinion that the insured should within five years from the 
time he was entitled to demand a paid-up policy make demand, 
or that his laches in so doing should bar his right to demand and 
receive the same.’ ” 

In this case over ten years elapsed on one policy, and over 
eight years on the other, before atty demand was made for a paid- 
up policy. Appellant seeks to excuse the laches of herself and 
husband upon two grounds: (1) That they were led to believe 
from appellee’s letter that any offer to surrender the policies and 
demand paid-up policies would be unavailing after six months 
from the time of default in the payment of premiums. (2) That 
such a demand would have been a useless formality in view of 
the fact that the policies had been marked “Void”, and reported 
as forfeited to the Insurance Commissioner of New York. For 
the purpose of getting the true import of the letter in question, 
we quote it in full 


F. B. Dawson, Esq., Princeton, Ky. Dear Sir: We have 
a letter from the society to-day, giving us the surrender values 
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of your policies, 279387 and 423965. Under the first number, 

the society state that on return with proper release of this 

policy on July 12, 1904, or within six months thereafter (if pre- 
miums be paid to said date, and the premiums on the said date 

not paid), they will pay in cash the sum of $112.50, or give a 

paid-up policy for the fixed sum of $500. Unless otherwise 

expressly agreed, this offer will not be binding after the termi- 
nation of the said six months. These values are inclusive of 
all dividends. Under the same terms and conditions, under 
policy 423965, if policy be returned properly released on April 

20, 1895, or within six months thereafter, the society will pay 

in cash the sum of $65.70, or give a paid-up policy of the fixed 

amount of $300. Yours, truly, Rose, Hibberd & Hibberd, 

Mgrs. 

It will be observed that the language of the offer is: “Unless 
otherwise expressly agreed, this offer will not be. binding after 
the expiration of the said six months.” In order for appellant 
and her husband to have been misled, they must have construed 
this letter to mean: “After six months the assured shal! cease 
to have any rights to a paid-up policy.” The language, however, 
is not susceptible of such construction. It is not an unequivocal 
denial of all liability after six months. QOn the contrary, the lan- 
guage rather implies that an agreement could be made after the 
expiration of six months. We are therefore unable to see how 
this letter could have dispensed with the necessity for any further 
demand. As to the second proposition, it it not alleged that 
appellant or her husband ever had within the five-vear period 
any knowledge of the action of the company in marking the poli- 
cies void and in reporting them.as forfeited to the Insurance 
Commissioner of New York. This fact could not, therefore, 
have influenced their conduct in any way. Nor did such action 
render a demand a useless formality. On the contrary, appel- 
lant’s husband, at any time within five years from the time of 
default, could have demanded, under the uniform decisions of 
this court, a paid-up policy, and forced the company to issue it. 
But counsel for appellant earnestly contend that, as the demand 
would have been refused, it was unnecessary to go through the 
idle form of making a demand, and cite in support of their con- 
tention: The case of Barrett, etc., vs. Mutual Life Ins. Co. of 
New York, 27 Ky. Law Rep., 587. In that case, however, the 
right of Barrett to recover was based entirely upon the fact that 
he had made the proper demand within the five-year period, the 
court saying: “But there being a demand for the paid-up policy, 
and that demand being unequivocally refused upon the ground 
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that the policy was without value and no longer in force, it was 
not incumbent upon Barrett to go through the idle form of ten- 
dering the policy to the company. The unconditional refusal 
to issue a paid-up policy for the reasons stated in the letter above 
quoted relieved Barrett of the necessity of tendering the policy 
just as proofs of loss are unnecessary where there is an uncondi- 
tional denial of liability.” It will be observed that the court does 
not go to the extent of holding that the demand itself could be 
dispensed with, but does hold that because the demand was un- 
equivocally refused it was unnecessay to tender the policy to the 
company. Without deciding the question whether or not under 
any circumstances the necessity for a demand for a paid-up 
policy should be dispensed with, we are of the opinion that the 
circumstances of this case are not such as to justify the failure of 
appellant and her husband to make the proper demand. There 
was no unequivocal statement by appellee that such a demand 
wouid be refused, nor was there any denial of all liability on the 
policies after the expiration of six months from the time of de- 
fault in the payment of premiums. Nor is the mere allegation in 
the petition as amended that such demand would have been re- 
fused sufficient to dispense with the necessity for such demand 
within the five-year period, for it is directly in the teeth of a posi- 
tive rule of law requiring paid-up policies to be issued if demand 
therefor be made within that time. 
For the reasons given judgment is affirmed. 
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SUPREME COURT OF TEXAS. 


SECURITY MUT. LIFE IN8. CO. 
v8. 


CALVERT.* 


The insured was taken with her last illness twenty days after the date of 
her application. In connection with the proofs of death a physician 
stated that he had only attended her for a slight pain, that she had 
worked almost every day during the four years he had known her. 
The company, with knowledge of the fact, called for further proofs, 
putting the insured to considerable trouble, and finally denied its 
liability for false representations in the application that no physi- 
cian had been consulted in ten years. 

Held, That the company had not waived the falsity of the represetitationis, 
since the statement might be supposed to refer to a period subsequent 
to the application, another physician being named by her as her 
regular attendant. 

The company did not admit liability by proposing a compromise and 
causing the claimant to consult an attorney. 


Error to Court of Civil Appeals of Fifth Supreme Jtidicial Dis- 
trict. Action by Jeff B. Calvert against the Security Mutual Life 


' Insurance Company. From a judgment of the Court of Civil Ap- 
peals, affirming a judgment for plaintiff, defendant brings error. 


CoKE, MILLER & Cox, for Plaintiff in Error. 
Loonry & CLARK and B. M. McMAHAN, for Defendant in 
Error. 


Brown, J. 

Calvert sued the insurance company in the District Court of 
Rains County upon a policy of insurance issued by the company 
upon the life of Sallie Z. Calvert, wife of plaintiff, for the sum of 
$1,000. The company answered that the policy was issued and 
based upon an application therefor made by the said Sallie Z. 
Calvert in which it was warranted that the answers made to ques- 
tions propounded to her in the application were full, complete 
and true. The application contained these statements made by 
the said Sallie Z. Calvert: “That Dr. J. T. Milner was her family 
physician; that it had been ten years since she had been attended 
by or consulted a physician, and then by Dr. O. Smith of Cumby, 
Tex.; that her menstruation was regular, healthy, and had al- 
~% Decision rendered, Nov.20,1907.... 2 | 
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ways been so.” The application contained the following stipula- 
tion :— 

That each and every statement and answer made by me, as 
aforesaid, is material to the risk, and I warrant each and every 
one of said statements and answers whether written by my 
own hands or not to be full, complete and true, and; if any 
statement or answer made as aforesaid is not full and complete, 
or is untrue in any respect, then the policy of insurance issued 
thereon shall be null and void. 


It was also stipulated that the policy should only take effect if 
delivered to the insured while in good health. The plaintiff 
pleaded waiver of the stipulations in the answer by the following 
acts done by the officers and agents of the insurance company : 
That the insurance company, knowing that the statements re- 
lied upon for a forfeiture of the policy were untrue, demanded 
of the said Jefi B. Calvert additional proofs to establish his 
claim under the policy, which he at pecuniary expense and loss 
of time furnished in compliance with the said request, and that 
the agent and adjuster of the said company, knowing the falsity 
of the statements upon which reliance is now made for a for- 
feiture, induced said Jeff B. Calvert to go to the city of Green- 
ville for the purpose of consulting an attorney in relation to the 
settlement of the claim. The trial court submitted to the jury 
the issue as to whether Dr. Milner was the family physician of 
Mrs. Calvert, and whether or not her menstruation was regular 
when the policy was issued and had always been so. The trial 
court gave to the jury this instruction: “You are charged that in 
the application made by Mrs. Sallie Z. Calvert for the policy sued 
on she agreed that the policy applied for should not be in force 
unless actually delivered to her and accepted by her in her life- 
time and while in good health, and she stated therein that it had 
been ten years since she was last treated by a physician or con- 
sulted one. You are further charged that the evidence shows (1) 
that she was not in good health when the policy was delivered; 
and (2) that she had in fact been treated by and consulted a physi- 
cian within the ten years mentioned. Either of these facts ren- 
dered the policy unenforceable, and you will find for defendant 
unless you believe from the evidence that the defendant waived 
each of them.” The application for the policy was made by Mrs. 
Calvert about the 24th day of June, 1902, and the policy was 
delivered by E. T. Neel to Calvert about the 1oth day of August, 
1902. Mrs. Calvert had fallen sick about the 15th of July and 
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was suffering from the attack at the time the policy was deliv- 
ered, of which fact Calvert informed Neel at that time. 

After Mrs. Calvert’s death, about the t2th day of September 
of that year, proofs of death were made out in accordance with 
the requirements of the company upon blanks furnished by it, 
and sent to the general agents of the company at Ft. Worth, who 
sent them to the company at its general office in New York. 
After the proofs of death had been received by the company, the 
medical director of the company at the home office wrote a letter 
to Calvert calling his attention to some defects in the proofs, 
and asking for additional information, which letter Calvert 
promptly answered, furnishing the desired information. The 
proofs of death showed that Mrs. Calvert became sick about July 
15, 1902, and never recovered, dying, as stated before, Septem- 
ber 12, 1902. Dr. Cantrell, who was one of the attending physi- 
cians upon Mrs. Calvert, made an affidavit upon the blank form 
furnished by the company which contained the following ques- 
tion and answer: “Have you ever prescribed or attended de- 
ceased for any sickness, disease, ailment or injury other than 
stated above? Ans. Only for some slight troubles of pain at 
menses. She had worked almost every day for the four years 
I had known her.” There is no evidence to show whether the 
medical director had examined the proofs of death or had seen 
them before he wrote the letter to Calvert for additional informa- 
tion. There was sufficient evidence t6 justify the court in sub- 
mitting to the jury the question of whether Dr. Milner was her 
family physician or not, and also the question whether she had a 
disease of the womb, and whether her menstruation was regular 
and healthy, and had always been so. We see no error in the ac- 
tion of the trial court in submitting these issues to the jury, and 
we shall no further consider them. There was evidence before 
the jury upon which they could have found that Neel, the agent 
of the company, did deliver the policy, and knew before it was 
delivered that Mrs. Calvert was then sick. Therefore the verdict 
of the jury upon that question concludes the investigation so far 
as this court is concerned. 

The remaining question for our consideration is: Did the 
company waive the forfeiture of the policy based upon the falsity 
of the answer that Mrs. Calvert had not been treated or pre- 
scribed for by any physician within ten years prior to the date 
of the application? The insurance company claims that the false 
answer of Mrs. Calvert, to the effect that she had not been 
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treated or prescribed for by any physician within ten years prior 
to the date of the application, June 24, 1902, worked a forfeiture 
of the policy. Counsel for Calvert do not contest that proposi- 
tion, but claim that the forfeiture was waived by the company, 
and, as a basis for such waiver, assert that, after being informed 
of the untruthfulness of the statement of Mrs. Calvert, the in- 
surance company treated the policy as in force, and called upon 
Calvert, the beneficiary, for additional information concerning 
the sickness and death of his wife. This position is based upon 
the statement of Dr. Cantrell, which is embraced in the proofs 
of death of Mrs. Calvert. The blank form which the company 
furnished for the affidavit of the attending physician embraced 
this question :-— 

Have you ever prescribed or attended deceased for any sick- 

ness, disease, ailment or injury other than stated above? 


To which the doctor answered: 


Only for some slight troubles of pain at menses. She had 
worked almost every day for the four years I had known her. 


Mrs. Calvert in her application had stated that Dr. Milner was 
her family physician, and this is the first time that Dr. Cantrell 


appears to have had any employment by Mrs. Calvert. No date 
is given at which he prescribed for the slight pain, etc., and twenty 
days had elapsed from the date of the application to the date ot 
her last illness. In order to judge of the effect of this language 
upon the medical examiner, or any agent of the company, we 
must put ourselves as nearly as we can in the place of such offi- 
cer or agent, and look at the facts as they then appeared to 
him. We find the positive affirmation of Mrs. Calvert that she 
had not been treated or prescribed for by any physician within 
ten years prior to the date of the application, and the statement 
of Dr. Cantrell that he had treated her for slight pain at the time 
of menses, also that her fatal sickness began the 15th day of July, 
and he continued to treat her until her death. Now, the natural 
inference to be drawn from these statements is that Dr. Cantrell 
was called in after the date of the application, and gave*some 
treatment or prescribed some remedy for her prior to the fatal 
attack, when he was called again, and from that time became her 
attending physician. There is no inconsistency between the 
statement of Dr. Cantrell and that of Mrs. Calvert, for there was 
ample time between the date of the application and the 15th day 
of July in which the treatment by Dr. Cantrell might have oc- 
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curred. There was nothing in the proof of death nor in any part 
of the record of the case as it was then in the hands of the com- 
pany, so far as we have seen, that would suggest to the mind of 
any one a suspicion that Mrs. Calvert had not spoken truthfully 
in her application, and the company cannot be charged with no- 
tice of the existence of a fact not disclosed by the doctor’s state- 
ment. It is suggested that Dr. Cantrell’s affidavit showed that 
he had known her for four years, which fact pointed to a date 
anterior to the application. The fair construction would be that 
Mrs. Calvert intended to state the matter correctly, and, if Dr. 
Cantrell had treated her within four years, she would have re- 
called it, and would have stated the fact. There was no evidence 
upon which to submit the issue of waiver of this ground of for- 
feiture, and the court erred in not instructing the jury to return a 
verdict for the defendant upon that issue. 

It is also claimed that the adjuster of the insurance company, 
after full knowledge by him of the fact that the statement of 
Mrs. Calvert was not correct, caused Calvert to go to Greenville, 
in Hunt County, for the purpose of consulting an attorney with a 
view to the adjustment of this claim. At the time that this oc- 
curred the company was denying all liability upon the policy, 
but, to avoid litigation, had proposed to pay to Calvert a small 
per cent of the amount, and in the course of this negotiation the 
adjuster suggested that they should meet in Greenville to con- 
sult with an attorney upon the matter. There was in this no 
admission of the validity of the contract. The parties were sim- 
ply attempting to settle a disputed right which can not be re- 
garded as an acknowledgment of the contract under which Cal- 
vert claimed. 

It is ordered that the judgments of the District Court and 
Court of Civil Appeals be reversed, and that judgment be ren- 
dered for the Security Mutual Life Insurance Company. 





1908. ] Miscellaneous Decisions. 


MISCELLANY, 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


NoTicE TO AGENT—FRAUD—RECOVERY BACK OF ASSESS- 
MENTS. 

In the case of Elliott vs. Knights of the Modern Maccabees, 
decided by the Supreme Court of Washington, April 27, 1907, it 
was held that where the agent conspired with plaintiff to pro- 
cure insurance by understating his age, and his application stated 
that he was fiftv, whereas he was fifty-five, and not admissible to 
membership in a benevolent society, the rule that knowledge of 
the agent is knowledge of the principal did not apply, and his 
certificate and all payments made thereunder were void on the 
ground of fraud. 


BENEVOLENT SOCIETY—BENEFICIARY. 

In the case of Caemerrer vs. Caemerrer, decided by the Su- 
preme Court of Illinois, December 17, 1907, it was held that 
where the wife, who was the beneficiary, died, and no other bene- 
ficiary was named, and the member subsequently died, having a 
third wife, and children by both, and the statute limited payments 
to the families, heirs, blood relations, husband or wife, or persons 
dependent, the wife and each child shared equally. The case was 
not affected by a subsequent by-law as to who should be bene- 
ficiaries in such case. 


BENEVOLENT SOCIETY—MISREPRESENTATION — BENEFICIARY. 
In the case of Gray vs. Sovereign Camp, Woodinen of the 
World, decided by the Court of Civil Appeals of Texas, Novem- 
ber 23, 1907, it was held that where the application was a war- 
ranty the insurance was avoided by a false statement that the 
beneficiary was a cousin. An attempted change of the beneficiary 
not in compliance with the constitution of the society was inef- 
fectual. Where blood relatives are recognized by the statute as 
permissible beneficiaries, a cousin comes within the statute, 
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UNAUTHORIZED MUTUAL COMPANY—LIABILITY TO ASSESSMENT. 


In the case of Hammond, Receiver of the Atlas Mutual Insur- 
ance Company, vs. Ober & Sons’ Company, decided by the City 
Court of Baltimore, January, 1908, it was held that where insur- 
ance had been procured by a broker at the request of the in- 
sured, in a mutual company of another state, and the policy had 
been forwarded to the broker who delivered it to the insured, and, 
after deducting the commission, sent the balance to the company, 
that the broker acted for the insured in procuring the policy, but 
not in delivering it and collecting the premium, and that since 
such delivery was essential to its validity, the lex loci of the con- 
tract was the place where delivered, and being there illegal, the 
contract was void and the insured was not liable for an assess- 
ment levied on the policyholders by the assignee in bankruptcy of 
the company in another state. 


BENEVOLENT SOCIETY—CHANGE OF BENEFICIARY. 


In the case of Grand Lodge, A. O. U. W., of Texas et al. vs. 
Jones, decided by the Court of Civil Appeals of Texas, Novem- 
ber 20, 1907, it is held that a change of beneficiary made in com- 
pliance with the by-laws, cannot be enjoined though the former 
beneficiary held the certificate as trustee and nad paid out money 
to keep it in force. 


BENEVOLENT SOCIETY—SUICIDE. 

In the case of Bener vs. Supreme Lodge, Knights & Ladies of 
Honor, decided by the Supreme Court of Illinois, December 17, 
1907, it was held that ignorance of a suicide provision in the 
by-laws could not be pleaded because the member before join- 
ing had, on inquiry regarding the society, been given a pam- 
phlet purporting to furnish it, by a subordinate lodge, but con- 
taining no reference to suicide. It is the duty of a member to 
inform himself regarding the rules. 


INSURABLE INTEREST—WAGER POLICY. 


In the case of Hess’s Adm’r vs. Segenfelter et al., decided by 
the Court of Appeals of Kentucky, November 26, 1907, it was 
held that, apart from the statute, one might take out insurance 
and designate any party as beneficiary. But under the statute 
a. person may not take out or procure by assignment a policy on 
one in whom he has no insurable interest through kinship, de- 
pendence or debt. A member of an assessment company under 
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a statute forbidding a beneficiary to be named who has no in- 
surable interest may not designate a cousin, though the charter 
of the society permits it, where such cousin is not dependent. 
Where the relationship is so close as to preclude the probability 
of mercenary motives, however, as between husband and wife, 
or brother and sister, pecuniary interest is not essential. 

In the case of Hull et al. vs. Grand Lodge, A. O. U. W., de- 
cided by the same court, November 20, 1907, it was held that a 
niece has, as such, no insurable interest, and a change of bene- 
ficiary made by an insane member is void. 


COMPLETED CONTRACT—AUTHORITY OF AGENTS. 


In the case of Todd vs. German American Insurance Com- 
pany, decided by the Court of Appeals of Georgia, November 
11, 1907, the following syllabus was furnished by the court :— 


A completed contract of insurance exists when the minds of 
the insurer and of the person to be insured meet upon the 
essential elements, to wit, the subject-matter to which the 
policy should attach, the risk insured against, the duration of 
the risk, the amount of the indemnity, and the premiums to 
be paid, subject to the limitation that by statute in this state 
the policy must be written, though not necessarily delivered. 
All these essentials need not, however, be expressly negotiated 
upon, but may be understood from custom, course of deal- 
ing or other circumstances from which assent to them may 
fairly be implied. 

It is error to nonsuit the plaintiff in an action upon a fire 
insurance policy, on the ground that no completed contract 
of insurance is shown, where it appears that the plaintiff di- 
rected an insurance agency, in which the defendant company, 
as well as other insurers, was represented, to carry for him, 
on the property subsequently burned, a certain amount of 
insurance, that policies to the amount specified were written 
in different companies, chosen by the agency, and that, upon 
one of these companies becoming bankrupt, the agency re- 
.placed the portion of insurance which was carried by that com- 
pany by writing a policy of similar amount in the defendant 
company, notwithstanding it further appears that the plain- 
tiff did not know of the substitution of policies until after the 
fire occurred, and although the new policy was never actually 
delivered to him. 


(a) The adjudication that a fire insurance company is in- 
solvent ipso facto cancels all existing policies upon which no 
loss has previously occurred. 

(b) From a genera! instruction by a customer to an insur- 
ance agency that it shall keep certain specified property of his 
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insured in a designated amount, his assent mzy be implied, so 
as to give mutuality to a contract of insurance, in usual form, 
and upon the usual premium, written by that agency to re- 
place a policy which has become canceled by the insolvency 
of the company originally insuring. 

if one, though not duly authorized, assumes to act as agent 
for another, and in the name of the latter procures a fire in- 
surance policy on his property, which is subsequently burned, 
the person in whose name the policy has been issued may, upon 
discovery of the facts, ratify the assumed agency and assert 
liability against the insurer, to the same extent he could have 
done if his authority had been originally conferred upon the 
person who undertook to act as his agent. 

(a) While, as a general rule, public policy forbids dual 
agencies, and therefore forbids that the same person shall act 
as the agent of both the insurer and the insured, still this gen- 
eral rule is subject to many just exceptions, 


(b) If an insurance company, knowing, or from the sur- 
rounding circumstances being reasonably aware, that its local 
agent is acting or assuming to act for the customers of his 
agency in applying for policies of insurance in their names on 
their property, and without depending on the skill, advice or 
loyalty of the agent in the transaction, but acting upon its own 
judgment as to the desirability of the particular risks, author- 
izes the agent to write the policies, it will not be allowed to 
complain that such local agent was also the agent of the op- 
posite parties to the contracts, but it will be held bound on 
the policy so written. 

(c) “The maxim that ‘no man shall serve two masters’ does 
not prevent the same person from acting as agent, for certain 
purposes, of two or more parties to the same transaction, 
when their interests do not conflict, and where loyalty to the 
one is not a breach of duty to the other.” 


“It is relevant to put in evidence any circumstances which 
tend to make the proposition at issue either more or less 
probable :” 1 Whart., Evidence, § 21. 

“It is well settled that insurers are bound to know the cus- 
toms of a place where they transact business, and are assumed 
to have made their contracts in reference to such customs.” — 
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COURT OF APPEALS OF NEW YORK. 


WOOLVERTON 
vs. 


FIDELITY & CASUALTY CO.* 


An employer’s liability policy required immediate notice of an accident. 
A driver, under the supervision of a representative of employer, 
reported it to his supervisor, but he neglected for some time to 
report to the employer. : 


Heid, That the employer was not responsible for failures of its subordi- 
nate drivers to report, but was responsible for the neglect of its su- 
perior agent, chargeable with the duty of reporting it to his principals. 


Appeal from Supreme Court, Appellate Division, First Depart- 
ment. Action by William H. Woolverton, as president of the 
New York Transfer Company, against the Fidelity & Casualty 
Company of New York. From a judgment of the Appellate Di- 
vision (100 N. Y. Supp., 1151), affirming a judgment of the Trial 
Term (89 N. Y. Supp., 292, 96 App. Div., 275) on a verdict for 
plaintiff, defendant appeals. 


CHARLES C. NADAL, for Appellant. 
Joun L. Hix, for Respondent. 
CULLEN, C. J. 

The action is brought on an employer’s liability insurance 
policy whereby the New York Transfer Company, a joint-stock 
association, of which the plaintiff is president, was indemnified 
against liability for injuries to persons or property resulting from 
any accident caused by the horses or vehicles of the insured in 
the transportation of goods or freight. The controversy arises 
under the following provision of the policy :— 

The assured, upon the occurrence of an accident and also 
upon receiving information of a claim on account of an acci- 
dent, shall give immediate notice in writing of such accident or 
claim, with full particulars, to the company at its office in New 
York City, or to the agent, if any, who shall have counter- 
signed this policy 
The facts are as follows: On September 5, 1895, a truck of the 

plaintiff's, driven by one Hannan, we must assume, collided with 
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an open car, injuring a boy named Mills who was riding thereon, 
though Hannan denied and still denies that any such collision oc- 
curred. A short distance from the scene of the occurrence Han- 
nan was stopped by a policeman and taken back to the scene of 
the accident, where some discussion ensued as to the cause and 
nature of the accident. Hannan walked away. That evening 
Brady, a police officer, was directed by the police sergeant to 
find Hannan. Brady, after making inquiry of several persons, 
found that the truck belonged to the New York Transfer Com- 
pany. He went to the company’s office at No. 52 Nassau Street, 
and told the person in charge there of the accident. He was di- 
rected to go to another stable in Williamsburgh, where he was 
further directed to call upon a man named Sparks at Pier 27, 
North River, Manhattan. The police officer went there, saw 
Sparks, told him of the occurrence, and from the details recited 
by the police officer Sparks identified the driver as being Han- 
nan. He stated that Hannan had then gone for the day. The 
next morning the police officer again went to Sparks, and found 
that Hannan had been there and left. Hannan was not arrested ; 
the police officer failing to obtain a warrant for him. Hannan 
testified that on the first or second day after the accident Sparks, 
who was the head of the freight department asked him about the 
accident, and he told Sparks exactly what had occurred. Evi- 
dence was given by the mother and father of the injured boy to 
the effect that on September 15th Sparks came to their house 
with Hannan, and inquired about the accident; that they told 
Sparks the boy had been knocked off by a wagon, and that he 
was in the hospital at the time; that Sparks asked them what 
they wanted to do about it, and was told in reply that the case 
was in a lawyer’s hands. The first report made by Sparks to the 
general manager of the company was on October 2d, and on the 
following day the first notice of the accident was given by the 
plaintiff to the defendant by letter. On October 21st the sum- 
mons and complaint in an action to recover damages for the in- 
juries to Mills were served on the plaintiff, and the next day they 
were sent with a letter to the defendant. The defendant refused 
to defend the suit on the ground that the plaintiff had not given 
immediate notice of the accident, as required by the policy. The 
plaintiff defended the action and was cast in damages. There- 
upon it brought this suit to recover the amount of that judgment 
and its expenses in defending the suit. 
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This action has been three times tried. At the first trial the 
complaint was dismissed on the ground that the plaintiff had 
failed to give notice of the accident immediately after its occur- 
rence, as required by the policy. The judgment then entered was 
reversed by the Appellate Division of the Second Department, 
which held that it was a question of fact for the jury whether the 
information received by Sparks or Hannan was sufficient to in- 
duce them to believe that Hannan’s truck had caused the accident, 
and to make it their duty to report the occurrence to their su- 
periors: 48 App. Div., 439. The case was next tried in conform- 
ity with the rulings of the Appellate Division, and the question 
of fact above stated submitted to the jury, who found a verdict 
for the defendant. Again an appeal was taken to the Appellate 
Division (this time to the First Department), and again the judg- 
ment was reversed, the court holding that neither the knowledge 
of Hannan, the driver, nor of Sparks, the freight agent, was im- 
putable to the plaintiff, and that to charge it with the duty of 
giving notice to the defendant the knowledge must be brought 
home to the general superintendent or other officers of the 
plaintiff association: 96 App. Div., 279. The third trial was had 
in accordance with the principles laid down by the Appellate 
Court. The plaintiff recovered a verdict, and the judgment on 
that verdict has been unanimously affirmed by the Appellate 
Division. The only questions subject to review in this court are 
therefore exceptions to the instructions given to the jury. 

The trial court charged: “The knowledge of Hannan and the 
information of Sparks in no wise constituted notice of the acci- 
dent to the transfer company. Their knowledge is not to be 
deemed the knowledge of the transfer company. What they 
heard of the accident is not to be deemed as having been heard 
by the transfer company. It was only when notice was brought 
to the general superintendent or to one of the officers of the com- 
pany, some one holding an executive position in the company, 
either the president, the secretary, the treasurer, a member of 
the board of managers, that notice was had by the plaintiff. 
Notice giveneto an employee, such as Hannan or Sparks, who 
had no duty resting upon him respecting this insurance, who 
had no duty upon him regarding the giving of notice of 
an accident to the casualty company, who had no duty imposed 
upon him regarding the adjustment of any differences between 
the transfer company and the casualty company under this policy, 
was not notice to the plaintiff. In other words, it was not until 
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the superintendent or one of the officers, or managers, to whom 
I have referred, had heard of this accident, that the time began 
to run to notify the casualty company that it had happened. That 
is the interpretation which has been put by the higher court upon 
that provision of the policy, and which interpretation is binding 
upon you and upon me.” ‘To the several parts of this instruction 
the defendant duly excepted. These instructions were substan- 
tially repeated to the jury under several requests to charge made 
by the plaintiff, to the allowance of which the defendant also ex- 
cepted. 

Thus the jury in the first instance were expressly told. that 
nothing short of information reaching the general superintendent 
or other general officers or directors of the association, or at 
least some one who had the duty of adjusting differences between 
the association and the insurance company, was sufficient to im- 
pose on the plaintiff the duty of giving notice to the insurance 
company. We think that this instruction is not the law. ‘The 
appeal has been argued on behalf of the respondent mainly on 
the assumption that the rules of law governing the imputation 
to the principal of notice received by an agent control the disposi- 
tion of the case. ‘This is a mistaken view. The question pre- 
sented here is not one of mere notice. An instance where the 
question involved would be merely of notice would arise under 
the recording act, as between a subsequent purchaser for value 
who records his deed and a prior purchaser who had failed to 
record his. In that case, if the subsequent purchaser has notice 
or knowledge of the prior conveyance, his title is subject to that 
conveyance. But there rests on him no duty to make inquiry or 
to exercise vigilance to discover if there are any unrecorded con- 
veyances, It is true that facts may come to his knowledge which 
may make it incumbent on him to make further investigation, 
but such obligation arises solely from the facts of which he has 
knowledge. In other words, his legal duty in the premises is 
passive. We is not bound to act without knowledge. He is not 
bound in the first instance to seek. knowledge or information. 
In the present case the situation is the reverse. The duty im- 
posed on the insured by his covenant is not passive, but active. 
Strictly construed, the insured would be bound to give notice 
immediately after the accident whether he knew of the occur- 
rence or not. This, of course, would be a wholly unreasonable 
construction and must be rejected: Trippe vs. Provident F. So- 
ciety, 140 N. Y., 23, 35 N. E., 316, 22 L. R. A., 432, 37 Am. St. 
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Rep., 529. The condition of the policy is to be interpreted as 
meaning after the insured has become apprised of the accident, 
provided, however, he exercises reasonable diligence to acquire 
information. ‘There is therefore cast upon him the duty of so 
regulating his business that he may be apprised with reasonable 
celerity of any action that may occur in its conduct. Of course, 
the duty, as already said, is not absolute. It requires only that 
reasonable care should be taken to acquire the information. It, 
despite the exercise of reasonable care, the insured fails to ac- 
quire the information till after a lapse of time, but, on its acquisi- 
tion, gives prompt notice to the insurance company, he com- 
plies with the obligation of the policy. Where, however, a mas- 
ter employs many servants and the duty of acquiring informa- 
tion of acciderts as they occur is necessarily committed to 
servants or agents, if the acquisition of such information is an 
affirmative duty on his part, we cannot see why he is not re- 
sponsible for the negligence or fault of the servants to whom he 
intrusts the duty to the same extent as he would be responsible 
for their negligence or misconduct in any other obligation to 
third persons. It has been heid by the courts below that the 
plaintiff discharged fully its whole obligation when it promul- 
gated to its servants rules adapted to apprise the association of 
accidents, whether those servants complied with the rules or not. 
We see no principle on which that doctrine can rest. There are 
few exceptions to the general rule that a master is liable for the 
negligence of his agents or servants in the conduct of his busi- 
ness, such as a charity hospital for the fault of physicians or 
nurses, a steamship company for the faults of the ship surgeons, 
but none of them cover this case. In Critten vs. Chemical Nat. 
Bank (171 N. Y., 219, 63 N. E., 969, 57 L. R. A., 527) we dis- 
tinctly overruled a contention substantially the same as that now 
before us. In that case it was contended that a depositor dis- 
charged his duty to the bank when he intrusted the verification 
of his returned checks to a clerk, and was not responsible for 
the manner in which the clerk discharged that duty. We held 
that if such a duty existed, as we declared it did, the employer 
was responsible for the fault of his clerk to the same extent as 
he would be for the clerk’s fault in the conduct of his business in 
any other respect. Nor do we see what necessary connection 
there is between the duty of adjusting differences with the insur- 
ance company, or serving notice upon it, and the duty of finding 
out abont accidents. They might be committed to the same 
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person, but usually they would not. In the printed rule on this 
subject, which the plaintiff posted in its stables, the drivers were 
directed to make report of accidents to the stable foreman, not 
to any one having charge of the insurance business of the com- 
pany. 

While we thus hold that the plaintift was chargeable for the 
delay and neglect of its agents or servants in failing to apprise it 
of an accident, the occurrence of which they had acquired knowl- 
edge or information, this principle must be confined to those 
agents whose duty it was, either by express regulation of the 
plaintiff, or by their supervision and control in the natural and 
proper conduct of business over the subordinate servants by 
whom the accident had been caused, to transmit such knowledge 
to their superiors or the company, on which question the notice 
posted in plaintiff’s stables was not conclusive. The courts be- 
low have properly held that the knowledge of Hannan, the driver, 
was not imputable to the plaintiff. The accidents against which 
the insurance was obtained would in most cases be occasioned 
by the faults of the company’s servants. Considering the natural 
tendency of a man to conceal or excuse his own fault, it would 
be unreasonable to expect that in every instance he should report 
an accident, or, if he did, report it so dispassionately that the 
master would be aware of the real danger or liability in which 
he might stand. Nor should the master be charged with the 
knowledge or information of a co-servant of the same grade or 
rank as the one causing the accidént. The case of Sparks is dif- 
ferent. He was the freight agent at the pier on the North River. 
There is a great conflict in the testimony as to his duties and the 
extent of his supervision and control over the drivers of the 
trucks. The drivers reported to him every morning, and re- 
ceived instructions from him what goods or packages to carry, 
and to what places to carry them. It is contended by the re- 
spondent that this was the sole extent of his control over the 
drivers and his duty toward them. On the other hand, there 
was testimony to the effect that, in the ordinary course of busi- 
ness, it was the duty and practice of Hannan and the other drivers 
to report any accident to Sparks. It is not necessary to dilate 
on the testimony. It is sufficient to say there was some evidence 
in the case which would authorize a jury to find that in the ordi- 
nary and natural conduct of the business it was the duty of 
Sparks to receive reports of accidents and transmit them to the 
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general superintendent. If this were the case then the plaintiff 
was chargeable with the delay of Sparks. 

The learned counsel for the respondent relies upon the case of 
Mandell vs. Fidelity & Casualty Co. (170 Mass. 173), which arose 
under a similar policy to that now before us, as an authority for 
the proposition that the master must have personal knowledge 
of the accident before any obligation on his part can arise under 
this clause of the policy. It must be conceded that the opinion of 
the Supreme Court of Massachusetts supports his claim. It was 
there held that the plaintiff was not chargeable with knowledge 
of the accident because his servants had such knowledge. “Nei- 
ther his driver, stableman nor foreman were his agents for the 
purpose of giving notice to the [insurance] company.” So far 
as drivers, stablemen and the like are concerned, we concur in 
the declaration of the learned Massachusetts court, but as to the 
superior agents or employees whose duty it is to supervise the 
conduct of the subordinate servants and to report to the master 
accidents or casualties caused by such inferior servants, we must 
adhere to the views we have already expressed. 

The other objections taken by the appellant to the recovery 
at the trial court, we think are not well founded, and need no 
discussion, but, for the errors in the charge to the jury which 
we have pointed out, the judgment below must be reversed and 
new trial granted, costs to abide the event. 

O’Brien, Edward T. Bartlett, Haight, Vann, Hiscock and 
Chase, JJ., concur. 

Judgment reversed, etc. 
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COURT OF APPEALS OF KENTUCKY. 


UNITED STATES HEALTH & ACCIDENT INS. CO. 
ve. 
BENNETT’S ADM’R.* 
Under the statute of Kentucky statements in the application are simply 
_— which must be material or fraudulent to avoid a 


In order to be material the statement must, in the judgment of careful 
and intelligent persons, be such as to substantially increase the risk. 


The fact that the insured suffered slightly from niles does not invalidate 
a statement that he had never had any disease or infirmity. 


Appeal from Circuit Court, Webster County. Action by N. 
Bennett’s administrator against the United States Health & Ac- 
cident Insurance Company. Judgment for plaintiff, and defend- 
ant appeals. 


BAKER & BAKER, for Appellant. 
LockeTr & WorsHAM, for Appellee. 
Craz, C. 
On December 19, 1904, appellant, United States Health & 
Accident Insurance Company, issued to N. Bennett a policy of 
insurance containing the following provision :— 

If sunstroke, freezing, septicemia or hydrophobia shall, in- 
dependently of all other causes, result in the death of the as- 
sured within ninety days from the date of exposure or infec- 
tion, the company will pay in lieu of all other benefits one-half 
the principal sum insured to the beneficiary hereinafter named, 
if surviving, or in the event of prior death of said beneficiary, 
to the executors, administrators or assigns of the assured. 
Bennett died on June 29, 1905. On February 10, 1906, appel- 

lee, J. W. Powell, who had qualified as his administrator, insti- 
tuted this action on the above-described policy to recover of 
appellant the sum of $310, alleging that his intestate died oi 
septicemia independently of all other causes. Appellant de- 
fended on two grounds: First, because of false statements made 
by decedent in his application for insurance, to the effect that he 
had never had any disease or infirmity, when as a matter of fact, 
he had been suffering for a number of years from hemorrhoids ; 
sloughing of hemorrhoids which threw poisonous substances 
“"% Decision rendered, Nov.27,1907...... #8 
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into decedent’s system which produced blood poisoning or sep- 
ticemia from which he died; that at the time the septicemia set 
up witness had the dysentery under control, and decedent was in 
no danger from that complaint, and would have recovered if 
septicemia had not set up; that the acute dysentery produced 
the sloughing of the hemorrhoids, and the sloughing of the hem- 
orrhoids brought in septicemia, but decedent’s death was caused 
alone by septicemia. Witness further testified that he had at 
various times treated decedent for hemorrhoids, but never knew 
him to get down with them; that he did not remember whether 
such treatment was before or after his application for the insur- 
ance. Decedent’s son testified that off and on his father would 
complain of piles, but. could not say whether he ever complained 
of suffering from piles before the policy was issued. Tobe Sugg 
testified that he had known decedent for twenty-eight years, and 
had heard him complain of the piles occasionally, but had never 
known him to get down with them. The case was submitted to 
the court without the intervention of a jury, and iudgment 
rendered in favor of appellee. A new trial was refused, and ap- 
pellant is asking a reversal of the judgment upon the same 
grounds insisted upon in the hearing below. 
Section 639 (Ky. St., 1903) is as follows :— 


All statements or descriptions in any application for a policy 
of insurance shall be deemed and held representations and not 
warranties; nor shall any misrepresentations, unless material 
or fraudulent, prevent a recovery on the policy. 


A fair test for determining the materiality of a statement con- 
tained in an application for insurance is found in answer to the 
second, that decedent did not die of septicemia, independently of 
all other causes. 

The evidence is as follows: Dr. J. Parker testified that he was 
a graduate of Bellevue Medical College, New York; that he 
was called to attend decedent on June 22, 1905, and found him 
suffering from acute dysentery; that on June 28th there was a 
question whether reasonably careful and intelligent men would 
have regarded the fact, communicated at the time of effecting 
the insurance, as sttbstantially increasing the chances of the loss 
insured against: Prov. Savings Life Assur. Society vs. Whayne’s 
Adm’r, 29 Ky. Law Rep., 160. It appears that Bennett had had 
at different times prior to the date of application slight attacks of 
piles, an affliction very common among the majority of people; 
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but whether he was ever treated for the piles prior to that time 
does not appear. While appellant alleges that, if it had known 
of Bennett’s infirmity, it would not have issued the policy, yet, 
as this was denied by appellee, and no proof was introduced 
to the effect that septicemia so frequently resulted from piles 
that it was the usual practice of appellant or of companies grant- 
ing similar policies either to refuse altogether to issue policies, 
or to charge higher premium rates, under such circumstances, 
we are inclined to the opinion, and therefore agree with the lower 
court that appellee’s disease, if it may be properly called a dis- 
ease, was of such slight character that the officers of appellant 
company, had they known of decedent’s condition, would not, as 
careful and intelligent men, have refused to issue the policy, nor 
would they have demanded a higher premium rate. That being 
the case, we do not consider decedent’s statement as sufficiently 
material to affect the validity of the policy. 

But counsel for appellant earnestly contend that as decedent 
was suffering from acute dysentery, and as the dysentery pro- 
duced the sloughing of the hemorrhoids, and as the sloughing of 
the hemorrhoids caused the septicemia decedent did not die of 
septicemia “independently of all other causes’. It is a self-evi- 
dent proposition that septicemia never attacks a person in per- 
fect health. Some wound or disease always precedes or accom- 
panies septicemia, and is the primary cause thereoi. To hold 
that there can be no recovery where septiczemia is caused by the 
only things that can cause it is virtually to hold that there can 
never be a recovery. We therefore hesitate to put upon the 
policy such a construction as would make it a fraud upon the 
public. The policy should be interpreted so as to give effect to 
its provisions, and the only way to do this is to hold that the 
clause, “independently of all other causes’, means independently 
of any disease or wound other than the one producing the septi- 
cxemia, unless the latter was of such a serious character that 
death might have resulted had not septicemia set in. As the 
attending physician testified that he had the acute dysentery un- 
der control, and that decedent would have recovered if septice- 
mia had not resulted, and furthermore that decedent died ot 
septicemia alone, we think it is establishéd beyond all question 
that decedent died of septicemia “independently of all other 
causes”. 

Judgment affirmed. 
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COURT OF APPEALS OF NEW YORK. 


GLAZER 
ve. 
HOME INS. CoO.* 


An inventory of property lost was sent to the company, as required by 
the policy, but was not signed or sworn to as required. An adjuster 
was then sent who, with the aid of the inventory, investigated the 
loss and offered a compromise settlement. The inventory was re- 
tained without objection. 


Held, That a complaint that the conditions of the policy were fulfilled, 
and that no further proof was demanded was sufficient to sustain a 
claim that strict compliance as to proofs were waived, and the facts 
were sufficient to sustain such a finding by the jury. 


Appeal from Supreme Court, Appellate Division, First De- 
partment. Action by Joseph Glazer against the Home Insurance 
Company. From a judgment of the Appellate Division, affirming 
a judgment of the Appellate Term, reversing a judgment of the 
City Court of New York, plaintiff appeals. 


ROGER Foster and SIGMUND S. RoTTeR, for Appellant. 
ALFRED B. NATHAN, for Respondent. 


O’BRIEN, J. 

The plaintiff sought to recover the amount of a loss under a 
fire insurance policy. The action was brought in the City Court 
of New York City. The policy insured the plaintiff against loss 
or damage of certain articles of furniture and personal property 
contained in the dwelling house where he lived; the building 
also containing the store in which his business was transacted. 
There was a fire in the building and some of the furniture was 
damaged, but not wholly destroyed. The whole controversy 
arose from a dispute between the parties with respect to the 
amount of damages. There were negotiations between the par- 
ties looking toward a settlement after the fire. The plaintiff 
claimed $250, and the defendant’s adjuster who examined the 


property insured offered to settle the claim for $38, which was 
reiused. 


After three trials and at least as many appeals, with varying 
and conflicting results, the case comes here upon an appeal by 
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the plaintiff, by permission of the court helow, from a judgment 
of the Appellate Division, which affirmed an order of the Appel- 
late Term reversing a judgment in favor of the plaintiff entered 
upon a verdict in his favor for $235, and an order denying a mo- 
tion by the defendant for a new trial. The defendant succeeded 
upon the appeals in upsetting the verdict upon one or both of 
two theories, which may be stated as follows: (1) That the 
plaintiff, having alleged full periormance of the conditions of the 
policy, could not have been allowed to prove a waiver of the con- 
ditions on the part of the defendant, and this presented a ques- 
tion of pleading: (2) that even though the plaintiff was entitled 
to give such proof, under the condition of the pleadings the proof 
actually given was not sufficient to authorize the jury to find 
any waiver, and so the finding was without evidence to sustain it. 
The defense was based entirely upon the omission of the plaintiff 
to present the proofs of loss required by the policy. The com- 
plaint alleged generally that the plaintiff had fulfilled all the 
conditions of the policy on his part, and this allegation was fol- 
lowed by another; namely, that sixty days and more before the 
commencement of the action the plaintiff served upon the de- 
fendant, as the proofs of loss, a complete inventory of the prop- 
erty destroyed and injured, with the quantity and cost of each 
article and the amount claimed thereon, and that the same was 
retained by the defendant without objection, and that no further 
proof was required or furnished. While the word “waiver” is 
not found in the pleading, yet the facts relied upon to establish 
that defense to the claim that the conditions of the policy were 
not fulfilled were, we think, sufficiently stated. None of the cases 
cited decide that under such a statement in a complaint on a 
policy of insurance the plaintiff could be precluded from asserting 
that strict compliance with the requirements of the policy to fur- 
nish formal verified proofs of loss was waived by the insurer, and 
so we think that the plaintiff's complaint was sufficient to enable 
him to avail himself of a waiver if proven. 

The provision oi the policy in respect to proofs of loss is, in 
substance, that, if a fire occurred, the insured should give im- 
mediate notice of any loss to the company in writing, make a 
complete inventory of the property lost.or damaged, stating the 
quantity and cost of each article and the amount claimed thereon, 
within sixty days after the fire, and signed and sworn to by the 
insured, stating the time and origin of the fire and other matters 
not material to this appeal. The paper contained a complete 
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inventory of the property damaged or destroyed and the amount 
claimed on account of each article, which aggregated $242, but 
was not signed or sworn to by the insured. It was directed to 
the defendant at its New York office and received by it shortly 
after the fire. The defendant sent an adjuster with this inventory 
to the plaintiff's dwelling, who, with the aid of the inventory, ex- 
amined the several articles of property and the condition of the 
same, and entered upon negotiations with the plaintiff for a set- 
tlement of the claim. The parties failed to agree upon the 
amount of the loss, but the adjuster offered to pay $38 in set- 
tlement, which was refused by the plaintiff. It is admitted that 
this paper was a sufficient notice to the defendant that a fire 
had occurred, but it is strenuously denied that it was in any sense 
a compliance with the requirements of the policy. Of course, it 
was not such a formal paper as the policy required. There can 
be no dispute about that. The only question is whether the de- 
fendant by retaining it without any objection until the sixty days 
had expired, by using it for the purpose of identifying the prop- 
erty and ascertaining for itself the amount of the damage to the 
various articles covered by the policy, and then entering upon 
negotiations based upon the contents of the paper for a settle- 
ment of the claim, did not lead the plaintiff to believe that no 
further proofs of loss would be required, and so waived the ob- 
jection now urged to a recovery. ‘The only dispute between the 
parties was in regard to the amount of the damages, and the 
paper sent to and received by the defendant gave to it all the 
information that it could receive from the most formal proois 
furnished in strict conformity with the policy. 

We are therefore inclined to think that the circumstances re- 
ferred to were properly submitted to the jury, and the finding 
that the defendant waived strict compliance with the terms of 
the policy cannot be said to be unsupported by any evidence. It 
is quite impossible to examine the vast list of cases cited upon 
the question, pro and con, by counsel in any reasonabie period 
of time, and it may be that there is conflict among them. The 
requirement that proofs of loss shall be furnished is a condition in 
a policy that becomes operative only after the capital fact of a 
loss, and, unlike some of the other conditions in policies, it is to 
be liberally construed in favor of the insured: McNally vs. 
Phoenix Ins. Co., 137 N. Y., 389; Carpenter vs. German-Am. 
Ins. Co., 135 N. Y., 303. 

The order of the Appellate Division, affirming that of the Ap- 
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pellate Term, should be reversed, and the judgment entered on 
the verdict affirmed, with costs to the plaintiff in all courts. 

Cullen, C. J., and Vann, Werner and Chase, JJ., concur. Wil- 
lard Bartlett, J., not voting. 

Gray, J. (dissenting). 

I vote for affirmance on the grounds expressed in the opinion 
of the Appellate Division. I doubt that the waiver was suffi- 
ciently pleaded; but, assuming that it was, there was no proof 
showing, or tending to show, waiver. The notice of October 
2d was not proof and the offer of the company to pay the $38 was 
properly refused by the plaintiff. He should then have filed his 
proofs of loss. 

Ordered accordingly. 


COURT OF APPEALS OF NEW YORK. 


REED 
ve. 


PROVIDENT SAVINGS LIFE ASSUR. SOCIETY 
oF NEW YORK.* 
(REED et AL., INTERVENERS. ) 


Plaintiff was the beneficiary, as creditor of a policy, on the life of his 
uncle, under an agreement with the latter that he should be insured. 
and that plaintiff should pay the premiums and be repaid his ex- 
penditures with interest and a certain sum in addition, out of the 
proceeds, and that the children of insured should be nominated as 
beneficiaries for the remainder. The insurance was effected in sev- 
eral companies, the children being named alone as beneficiaries in 
some, in others conjointly with the plaintiff, and the plaintiff alone 
being named in the policy in suit. 

Held, That one having no insurable interest may be designated as the 
payee of a policy procured by another. 

Held, ‘That the insurance was effected on the insurable interest of the 
children, and such insurance could be effected by plaintiff as a trustee, 
even though he was named as beneficiary in some of the policies. 
The case was not affected by the fact that he was made sole bene- 
ficiary in one of the policies. 

Held, That plaintiff had an insurable interest as creditor, though his debt 
was less than the amount of the policy, end he was entitled to its 
payment from the proceeds of the insurance. 

Held, That refusal to accept tender of a premium excuses further tenders. 


% Decision rendered, Nov. 26, 1907. 
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Appeal from Supreme Court, Appellate Division, Second De- 
partment. Action by Theodore F. Reed against the Provident 
Savings Life Assurance Society of New York, in which John O. 
Reed and others intervene. From a judgment of the Appellate 
Division (112 App. Div., 922), affirming the judgment of the 
Special Term, plaintiff and defendant society appeal. Modified 
and affirmed. 

Statement of facts by Gray, J. 

This action was brought by the plaintiff to recover from the de- 
fendant, the Provident Savings Life Assurance Society of New 
York, the amount due upon a policy of life insurance issued upon 
the life of Benjamin F. Reed in favor of the plaintiff, nominated 
therein as “creditor”. The complaint alleged that the plaintifi 
was a nephew of the assured and his creditor to the amount of up- 
ward of $8,000. The defendant company denied that the plaintiff 
was a creditor, or that he had any insurable interest in the life of 
the assured, alleged a lapse of the policy by reason of the failure 
to pay certain premiums due thereon, and, as a separate defense, 
alleged the existence of a certain contract, made by plaintiff with 
the assured and his children for the procurement of insurance 
upon the life of the assured for the benefit of the children. Fraud 
was also charged against the plaintiff with respect to the crea- 
tion of the indebtedness alleged by him. The children of the 
assured became parties defendant to the action, with the consent 
of the defendant, upon their motion to be allowed to intervene, 
and, answering the complaint, they alleged, in substance, that 
the policy was intended to be payable to plaintiff only to the ex- 
tent of his actual interest as creditor, and, with great fullness, set 
forth an agreenient between the piaintiff, the assured and them- 
selves to effect life insurance practically as the answer of the 
company had set it out. The policy of insurance recites that the 
defendant, 


In consideration of the application herefor and of the condi- 
tions and agreements on the back of this policy, all of which 
are a part of this contract, * * * doth promise to pay to 
Theodore F. Reed, creditor (the beneficiary of the policy), or 
to the legal representatives or assigns of said beneficiary, the 
sum of $10,000, 


Ete. The application for the insurance was signed by the de- 
ceased as the person to be insured, and gave the name of the 
plaintiff “as the beneficiary on whom the insurance is desired” 
and as a creditor of the assured. The trial court formulated its 
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decision in findings of fact and conclusions of law. It appears 
therefrom that in 1887, in the state of Michigan, the plaintiff and 
the assured had entered into a contract in relation to the taking 
out upon the life of the latter of insurance to the extent of $25,000 
and that the children of the assured were parties to that con- 
tract; that that amount of insurance was to be kept in force until 
the death of the assured; that the premiums and assessments 
thereon would be advanced and paid by the plaintiff; that he 
should receive from the proceeds of such insurance the amount 
which he had advanced, with 10 per cent interest, and the sum 
of $5,000, in addition thereto; that the children should be named 
as beneficiaries in the policies, and that they should receive the 
balance of the insurance moneys. In pursuance of that contract, 
the assured had submitted to medical examinations, and had ex- 
ecuted applications for policies, and the plaintiff had procured 
in 1887 policies of life insurance to be issued, aggregating $25,- 
000 in amount. Those policies had named the children of the 
assured as beneficiaries and the plaintiff had paid all the pre- 
miums, or assessments, upon them up to the time of the death 
of the assured, in 1896. Upon the failure in 1889 of two of the 
insurance companies which had issued policies, other insurance 
policies had been substituted and of these the policy in suit is 
one, and it had been made payable to the plaintiff, or his assigns. 
It was found that the premiums and assessments which the plain- 
tiff had paid upon this policy amounted, with interest, to the 
sum of $3,395.81, and that, at the time of decedent’s death, the 
$25,000 of insurance, on which plaintiff had agreed to pay the 
premiums, consisted in the present policy and in two other poli- 
cies—one for $10,000 issued by the Massachusetts Benefit Asso- 
ciation and the other for $5,000 issued by the Bay State Bene- 
ficiary Association. It was also found that the proofs of death 
were duly furnished to the defendant society; that the conditions 
of the policy, on the part of the assured, had been performed; 
that the plaintiff, in pursuance of the same contract, had collected 
from the Bay State Association $5,000, the amount of its policy 
and had appropriated the sum to his own use; that he had ob- 
tained upon the policy of the Massachusetts Association the sum 
of $2,500, and that the balance thereof was collected by the de- 
fendants, the Reed children, who paid to the plaintiff, according 
to their contract, an amount, which, together with the said $2,5v0, 
represented all payments by him upon said policies and upon the 
policies of the two societies which had previously failed. As 
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conclusions of law it was found that there was due from the de- 
fendant society upon its policy, less certain unpaid premiums and 
interest thereon, the sum of $14,428.11; that of such amount 
the plaintiff was entitled to receive the sum of $3,395.81 (that 
being the amount found to have been paid as premiums upon the 
policy in suit), and the Reed children were entitled to receive 
the balance. There was judgment accordingly, which, as finally 
perfected, awarded costs and allowances, by way of costs, to 
the Reed children, as well as to the plaintiff. The judgment has 
been unanimously affirmed at the Appellate Division, and, from 
the judgment of affirmance, the plaintiff and the defendant soci- 
ety have appealed to this court. 


CHARLES F. BRown and W. H. VAN STEENBERGH, for Ap- 
pellants. 


GEORGE RIcHARDS, for Respondents. 


GRAY, J. (after stating the facts as above). 
The facts in dispute have been finally settled by the unanimous 
affirmance of the judgment. The situation, as presented, is one 
where the interests of the parties are evident, and but few ques- 


tions of law of any importance have survived the disposition 
made below of this case. In 1887 a contract was made by the 
plaintiff with Lenjamin F. Reed and his children, pursuant to 
which policies of insurance, to the aggregate amount of $25,000, 
were to be taken out upon Reed’s life, of which his children were 
to be the principal beneficiaries and they were to be named, as 
such, in the policies. These policies were to be kept in force 
until the death of the assured, and the plaintiff agreed to pay all 
the premiums and assessments. From the proceeds of the in- 
surance he was to be reimbursed the amount advanced by him, 
with Io per cent interest (the legal rate in the state of Michigan, 
where the contract was made), and, in addition, he was to receive 
the sum of $5,000; the remainder of the insurance moneys being 
payable to the children of the assured. This contract was so far 
carried out that, upon applications signed by the deceased, the 
plaintiff procured the issuance of four policies, aggregating in 
amount $25,000, by the Massachusetts Benefit Association, the 
National Benefit Society and the Equitable Reserve Fund Life 
Association; the children being alone named as beneficiaries in 
two policies issued by the first-named company, and, in those 


issued by the two latter companies, being jointly named with the 
VoL, XXXVII.—14. 
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plaintiff, who was described as nephew and creditor. The plain- 
tiif performed his agreement to keep the policies in force by 
the payment of all premiums, or assessments, and, when the two 
last-named insurance companies failed in 1889, he procured to 
be issued, still carrying out the contract, two other policies in 
their place, one of which, for $10,000, is the one involved in this 
action. In renewing, however, that particular insurance, the 
policy was made payable to the plaintiff, or his assigns. At the 
death of the assured, the policies of life insurance were in force, 
and $15,000 of their amount have been paid over by the other 
two insurance companies. The plaintiff collected $5,000, the 
amount of one of the other policies, and from the proceeds of 
the other policy for $10,000 he has received with the assent of, 
or from, the Reed children a sum of money sufficient to reim- 
burse him for his payments of premiums upon the insurance poli- 
cies, other than the one in question. The Reed children being 
in this action as parties, the judgment distributed between them 
and the plaintiff the amount found due upon this policy, giving to 
the latter so much of it as would reimburse him for what premi- 
ums, or assessments, he has advanced thereon. 

It is argued for the appellant company that the plaintiff had 
no insurable interest in the life of the assured, and that the 
policy issued by it was therefore void. As nephew of the de- 
ceased he certainly had no insurable interest; but he represented 
in himself other interests. The application for the policy repre- 
sented him to be a creditor of the applicant upon whose life the 
insurance was solicited. Whether, if this had been the mere 
contract of the assured with the company, the policy, in such 
case, would have been valid without reference to the insurable 
interest of the appointee, or pavee, in the life assured, presents 
a question not difficult to answer, upon authority or upon princi- 
ple. A life insurance policy is not a contract of indemnity. It 
is a contract to pay a sum of money upon the death of the as- 
sured, in consideration of certain payments being duly made at 
fixed periods during his life.. If the insurance is made upon the 
application of one who has no insurable interest whatever in the 
life insured it is a wager policy—that is to say, a speculative con- 
tract—which the law condemns. But a person may insure his 
own life and provide in the contract of insurance that the money 
shall be payable to any one whom he may appoint, or assign the 
policy to. What will distinguish the one contract from the other 
is the fact as to the party actually contracting with the insurer 
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and the distinction is substantial and controlling accordingly. 
See Rawls vs. American Mut. L. Ins. Co., 27 N. Y., 282-287; 
Valton vs. Nat. Fund L. Assur. Co., 20 N. Y., 32-38; Olmsted 
vs. Keyes, 85 N. Y., 593-598: Dalby vs. India, etc., Assur. Co., 
15 C. B., 355. 

In this case I think we must hold, upon the facts as they have 
been found, that the insurance was applied for and was effected 
by the plaintiff; but, also, that he had an insurable interest in 
the life to be insured. In the first place, it appears that all of the 
insurance was procured in pursuance of the contract between 
the plaintiff, the assured, and his children. It was to be main- 
tained by the plaintift for their benefit and they were to be named 
as the beneficiaries; but the plaintiff was to be compensated by 
the repayment from the proceeds of the policies of the amount 
of his advances of premiums, or assessments, with interest, and 
by the payment of a substantial sum in addition. This and the 
other policies, therefore, were based upon the insurable interest 
of Reed’s children, who were represented, and financially as- 
sisted, by the plaintiff. By their agreement, he acted for them 
and he could be held to the performance of the contract, if neces- 
sary, as their trustee. In causing the present policy to be is- 
sued in his name alone, the fact of the insurable interest was in 
no wise affected; for the finding is that it was procured in pursu- 
ance of the contract. In the second place, however, the plaintiff 
personally did have an insurable interest as creditor of the as- 
sured when this policy issued. It is the fact, and it is so found, 
that at the time he had already advanced and paid the premiums, 
or assessments, upon the $25,000 of life insurance, taken out 
some two years previously. To the extent of his payments, he 
was, under the contract, a creditor of the assured. It did not 
aftect the fact of the personal indebtedness that the plaintiff might 
be repaid from the proceeds of the insurance. The assured was 
a debtor for the premiums paid by the plaintiff to maintain the 
insurance on his life. If there was an insurable interest in the 
plaintiff when this policy issued, the legal liability of the com- 
pany is established and it is of no consequence that the plaintiff’s 
interest, as a creditor, was less than the amount of the policy. 
See Olmsted vs. Keyes, supra; Wright vs. Mutual Ben. Life 
Ass’n, 118 N. Y., 237. The Reed children have been brought 
into the action (and this upon the express consent of the com- 
pany), and their rights could be, and they were, adjusted, with- 
out prejudice to the company: Wright vs. Mut. Ben. Life Ass’n, 





212 Insurance Law Journal. { Mar., 


supra. The policy having been validly issued and the plaintiff 
having procured it pursuant to the agreement that he should do 
so for the benefit of the Reed children, the insurer is not in a posi- 
tion to complain that others than the payee named are entitled 
to some of the insurance moneys. If the Reed children had not 
been brought into the action, the plaintiff could have collected 
the insurance moneys, and he, then, would have held their por- 
tion as a trustee. On this phase of the case, I find no reason for 
disturbing the judgment below. 

_ It is contended that the policy lapsed by reason of the nonpay- 
ment of certain premiums. ‘The trial court has found that the 
plaintiff paid all the premiums, or assessments, down to January 
12, 1895, about a year before the death of the assured and that 
the company refused to accept the premium which was due, and 
which was tendered to it, on that date. It seems that the refusal 
of the company was upon the ground that the tender of the pre- 
mium was made too late; but the finding, as to that fact, is that 
it was duly tendered. It is argued, however, that the subsequent 
premiums should have been paid, or tendered, and that the fail- 
ure to do so caused the policy to lapse. The refusal of the com- 
pany to accept the premium due in January, 1895, was a per- 
fectly good reason for not offering to pay subsequent premiums. 
If the company’s refusal had a legal basis, the contract of insur- 
ance was at an end by reason of the violation of the terms of 
the contract. Its attitude was, and has continued to be, one of 
repudiation of its obligation to the plaintiff. After its refusal, he 
was not required to perform the vain and useless act of making 
further tenders on recurring premium dates: Shaw vs Republic 
Life Ins. Co., 69 N. Y., 286-293; Hayner vs. Am. Popular Life 
Ins. Co., N. Y., 435-439; Miesell vs. Globe Mut. Life Ins. Co., 
76 N. Y., 115, 120. Provision was sufficiently made in the judg- 
ment for the deduction of unpaid premiums, with interest there- 
on to the date of the death of the assured, from the amount oi 
the policy: Meyer vs. Knickerbocker Life Ins. Co., 73 N. Y., 
516, 528. 

I think that the objection of the company to the award oi 
two bills of costs against it, one to the plaintiff and another to 
the Reed children, is good. The plaintiff was entitled to his costs, 
as of course; but I can conceive no legal reason for awarding 
another bill to the Reed defendants. The action was not in equity, 
where costs might be awarded in the discretion of the court. It 
was at law upon a single contract of insurance running to the 
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plaintiff. If he was not individually entitled to all of the moneys 
due upon it, he would receive and hold them as trustee for the 
Reed children. Their intervening did not change the character 
of the action. If they voluntarily came into it, however con- 
venient for purposes of adjustment, or as a measure of protec- 
tion, it would be unjust and without authority in the statute, so 
far as I am aware, to compel the company to pay to them ani 
additional bill of costs and an allowance. See Roberts vs. N. 
Y. Elev. R. R., 155 N. Y., 31, 39. Whether they were in or out 
of the action, their rights were worked out through the plaintiff, 
under the contract which I have heretofore spoken of. 

No other questions, in my opinion, require consideration by 
us. I advise that the judgment appealed from should be modi- 
fied by striking therefrom the award of costs and of an allow- 
ance to the defendants Reed and Davidson, and that, as so modi- 
fied, the judgment should be affirmed, without costs in this court 
to either party as against the other. 

Cullen, C. J., and O'Brien, Willard Bartlett, and Chase, JJ., 
concur. Vann, J., concurs in result. Werner, J., absent. 

Judgment accordingly. teed! is 
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SUPREME COURT OF NEW HAMPSHIRE. 
LAUZE 


NEW YORK LIFE INS. CO.* 


The policy provided for payment to the home office or to an agent, upon 
the presentation of an offtcial receipt, countersigned by the party re- 
ceiving the premium, and that the company should not be bound by 
any representations made, except in writing by an officer. The in- 
sured could not read English and had not caused the provisions of 
the policy to be read. 


Held, That the possession of such receipt would be evidence that the 
party was an authorized agent, but without it the insured has no 
right to assume that the party is an agent authorized to receive pre- 
miunis after the first. The statute making a party negotiating the in- 
surance agent of the insurer applies only to the first premium. 


Held, That the apparent scope of authority of a soliciting agent is lim- 
ited to the receipt of the first premium. 


Held, That evidence that the second premium was paid to the agent who 
failed to give an official receipt is inadmissible to vary the contract. 


Transferred from Superior Court, Hillsborough County. Ac- 
tion by Adelbert Lauze against the New York Life Insurance 
Company. Verdict for plaintiff, and defendant brings exceptions. 
Transferred from Superior Court. 

The policy contained the following clauses :— 


‘This agreement is made in consideration of the sum of ten 
dollars and eighty-four cents, the receipt of which is hereby 
acknowledged, constituting payment for the period terminat- 
ing on the twenty-eighth day of November, nineteen hundred 
and four, and in further consideration of the payment of a like 
sum on said date, and thereafter on the twenty-eighth day of 
February, May, August and November in every year during 
the continuance of this policy, until premiums shall have been 
paid for twenty years in all from the date on which this policy 
takes effect. * * * (1) Only the president, a vice-president, 
a secretary, or the treasurer has power on behalf of the com- 
pany to make or modify this or any contract of insurance or to 
extend the time for paying any premium, and the company 
shall not be bound by any promise or representation hereto- 
fore or hereafter made, unless made in writing by one of said 
officers. (2) Premiums must be paid at the home office, unless 
otherwise provided, and, in any case, in exchange for an official 
receipt signed by one of the above named officers and counter- 
signed by the person to whom payment is made. 


* Decision rendered, Nov. é 1907. 
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The agent who solicited the insurance had authority to collect 
the first premium and deliver the policy. When the application 
was written $5 was paid to him to be applied upon the first pre- 
mium in case the policy was issued, and he gave the insured 
therefor an official receipt of the company taken from the ap- 
plication to which it was attached. Subsequently the policy was 
left at the plaintiff's house with his wife for examination, and 
at a later date it was delivered. Subject to the defendants’ ex- 
ception, testimony was introduced that at the time the policy 
was delivered the plaintiff paid the soliciting agent the balance 
of the first and second premiums, less $1.68, which the agent 
agreed to loan from his commission of $4.32. No such receipt 
as the policy mentions was given; but testimony was intro- 
duced, subject to exception, that the agent left a yellow paper, 
telling the plaintiff it was his receipt. The plaintiff and his wife 
were both French, and were unable to read, write or speak Eng- 
lish, and the plaintiff had not read, or caused to be read, the 
provisions of the policy, and did not, in fact, know what they 
were. The defendants’ motion to direct a verdict in their favor, 
on the ground that there was no sufficient evidence of the pay- 
ment of the second premium, was denied subject to exception. 


BRANCH & BRANCH, for Plaintiff. 
BURNHAM, Brown, JONES, & WARREN, for Defendant. 


CHASE, J. 

The exceptions raise the question whether payment of the sec- 
ond premium to the soliciting agent, without the production and 
delivery of the receipt described in the policy, constituted a valid 
payment thereof, and continued the policy in force during the 
three-month period to which it related, in which period it is un- 
derstood the insured life expired. The policy acknowledges the 
receipt of $10.84, 

Constituting payment fof the premium] for the period 


terminating on the twenty-eighth day of November, nineteen 
hundred and four, 


Which is understood to be the three-month period following 
the date of the policy. No question is made about this payment. 
The case states that the agent who solicited the insurance con- 
tract had authority to receive the payment and deliver the policy. 
This payment, accompanied with the delivery of the policy, com- 
pleted the contract, and made it binding upon the parties. 
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Thereupon the life of the person mentioned in it was insured for 
the period of three months, at least. The policy provided, in 
substance, that premiums of like sums should be paid quarter 
yearly during twenty years from the date when it took effect. 
The attempted payment of the second premium was conse- 
quently an effort to fulfill a stipulation of the contract three 
months or thereabouts before it was due. It was not the fulfill- 
ment of a stipulation that was to be performed simultaneously 
with, or previous to, the delivery of the contract. The policy fur- 
ther provided that 


Premiums must be paid at the home office, unless otherwise 
provided, and, in any case, in exchange for an official receipt 


Signed by the president, a vice-president, a secretary or the 
treasurer of the company, and countersigned by the party to 
whom payment is made. By virtue of this provision, possession 
of such a receipt by a person would ordinarily be evidence that 
the person was an agent of the company to receive the payment 
mentioned in it: Dunn vs. Ins. Co., 69 N. H., 224; Williams 
vs. Ins. Co., 31 Iowa, 541; New York, etc., Co. vs. Davis, 95. 
U. S., 425. It does not appear that the contract contained any 
other provision relating to the payment of premium. No re- 
ceipt, such as the policy describes, was produced by the solicit- 
ing agent and given to the plaintiff when he paid the second pre- 
mium. So far as appears, the agent did not represent to the 
plaintiff that the yellow paper which he gave the plaintiff was 
such a receipt. He simply told the plaintiff it was his receipt. 
The terms of the policy certainly did not justify the plaintiff in 
assuming that the agent had authority from the company to 
receive a premium that was not due for nearly or quite three 
months, to say nothing of a premium that was due at the 
time of payment. 

But the plaintiff says that the contract is modified in respect 
to its evidentiary force and effect on this point by the provisions 
of the statutes, which make a person who assumes to act for an 
insurance company in negotiating a contract of life insurance a 
life insurance agent, and by which 


A life insurance agent who acts for a person other than him- 
seli in negotiating a contract of life insurance shall, for the 
purpose of receiving the premium therefor, be held to be the 
company’s agent, whatever conditions or stipulations may be 
contained in the policy or contract :— 
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Pub. St., 1891, c. 171, §§ 4, 5. The proposition is that these 
statutory provisions constituted the soliciting agent the agent 
of the company to receive the second and subsequent premiums 
without producing official receipts therefor, notwithstanding the 
provisions of the contract. If a life insurance company, upon 
the application of a person, delivers to him a policy duly exe- 
cuted, insuring his life or the life of a person in which he has an 
insurable interest, it is not unreasonable to make the company 
responsible for any payments made by the person on account 
of the premium due at the inception of the contract to the party 
who acted in negotiating the contract, whether he so acted by 
previous arrangement with the company or was a mere volunteer. 
The company can in every instance protect itself from loss by 
requiring payment of the first premium before, or simultaneously 
with, the delivery of the policy. By delivering a policy, it im- 
pliedly ratifies the acts of the soliciting agent as to the payments 
required to entitle the insured to the delivery. By intrusting a 
policy acknowledging the payment of the first premium to a 
soliciting agent for delivery, the company holds him out to the 
insured as the proper party to receive the premium due at that 
time. The policy itself is an official receipt, properly signed, 
within the meaning of its terms. But, as to premiums subse- 
quently due upon the policy, the company could not protect 
itself in this way. According to the plaintiff’s view, the only way 
the company could protect itself as to the future payments due 
upon the policy would be to withdraw the authority to receive 
premiums, which, he alleges, the statute confers upon the person 
who negotiated the contract, and to seasonably notify the in- 
sured of such withdrawal. If this view were correct, the defend- 
ant company, in effect, withdrew the statutory authority of the 
soliciting agent to receive future premiums and seasonably noti- 
fied the plaintiff of the withdrawal by the provision under con- 
sideration. This provision declared to him in unambiguous 
language that the soliciting agent had no authority to collect 
premiums, unless furnished by the company with receipts there- 
for signed by the officers designated in the contract. But the 
statute in its terms does not purport to confer upon the soliciting 
agent authority to collect premiums that become due from time 
to time during the life of the policy. The agency created by it 
is limited to “receiving the premium therefor’—not the premi- 
ums therefor—that is to say, the initial premium required to 
bring the contract into being as a valid, binding, subsisting con- 
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tract. No reason has been suggested, or is apparent, which 
would be likely to move the Legislature to attempt to extend 
such agency beyond the first payment. Such agency is not re- 
quired for the protection of policyholders. Persons ordinarily 
look to their contracts to ascertain when, where and to whom 
payments required by them are to be made. In the absence of 
evidence tending to prove that a party to a life insurance con- 
tract requires something beyond the ordinary in this respect, it 
cannot be found that the Legislature intended to create the 
agency for which the plaintiff contends. If the statute is read 
into the policy, it fails to supply evidence that the soliciting agent 
was authorized by the defendants to receive payment of the sec- 
ond premium on their account. 

The plaintiff accepted the policy, and has brought this action 
upon it. There are no facts tending to show that he was de- 
frauded or imposed upon in making the contract, or that its 
terms differ from what it was represented to him they would be. 
On the other hand, it appears that the contract was left at his 
house for examination before its delivery. His incapacity to 
read English did not excuse him from the obligation to ascer- 
tain what its provisions were before accepting it. Presumably 
he would have had no difficulty in procuring a translation of the 
contract to the language with which he was familiar, if he had 
sought it. If he did not know what the provisions of the con- 
tract were, his ignorance was due to his own fault: 22 Am. & 
Eng. Enc. Law (2d Ed.), 510; 9 Cyc., 390, and authorities cited 
in notes. If the agent had misread the contract to him, or mis- 
represented its provisions, it might be that the company would 
be held to the provisions thus represented: Hartford Ins. Co. 
vs. Haas, 87 Ky., 531; Cornelius vs. Ins. Co. (Iowa), 81 N. W., 
236. As to last case, see, also, Id., 113 lowa, 183. But it does 
not appear that the agent did so. Under the circumstances, it 
must be held that the plaintiff “had notice of, understood and 
agreed to, and is bound by the terms, limitations, and condi- 
tions contained” in the contract: Brown vs. Ins. Co., 59 N. H., 
298; Davis vs. Ins. Co., 67 N. H., 335; Dwyer vs. Ins. Co., 72 
N. H., 572; Johnson vs. Casualty Co., 73 N. H., 259; Northern 
Assur. Co. vs. Ass’n, 183 U. S., 308. The facts transferred have 
no tendency to show that the defendant company had, by a pre- 
vious course of dealing with the plaintiff or others, waived the 
provisions of the policy in respect to the payment of premiums, 
or estopped themselves from setting up the same. They relate 





1908. ] Lause vs. New York Life Ins. Co. 219 


solely to the single transaction resulting in the contract with 
the plaintiff. The apparent scope of the authority of the solicit- 
ing agent did not extend beyond the acts of soliciting and nego- 
tiating the contract, delivering it, and receiving the premium 
required to bring it into being: Hayes vs. Colby, 65 N. H., 192; 
Bohanon vs. Railroad, 70 N. H., 526. It did not extend to acts 
subsequently required in the execution of the contract: Sto. 
Ag., § 98. The purpose and effect of the testimony introduced 
by the plaintiff relating to the payment of the second premium 
were to vary the provisions of the written contract, and this in 
the absence of evidence from which it could be found that the 
defendants had in any way waived the provisions or estopped 
themselves from relying upon them. It is clear that the contract 
could not be varied in this way. The testimony introduced was 
incompetent; and the plaintiff, having failed to prove that the 
soliciting agent had authority from the defendants to receive 
the second premium, the defendants’ motion for an order direct- 
ing a verdict in their favor should have been granted. 

Accordingly the order must be exceptions sustained, verdict 
set aside, judgment for the defendants. All concur. 
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DRAPER ET AL. 
v8. 
OSWEGO COUNTY FIRE RELIEF ASS’N.* 


The policy provided that it should not be liable for a loss resulting from 
an open fire kindled within forty feet of the building. The loss so 
resulted. Directors who came, according to the by-laws, to adjust 
the loss, upon learning the facts, stated that they could not do so, 
but advised proofs, which were prepared, be submitted to the direct- 
ors, which was done and, upon being notified, insured traveled some 
forty miles to attend their meeting, but no action was taken. 

Held, That the question was not one of waiver, but of equitable estoppel 
to set up the violation of the policy, and that the company was not 
estopped by its action to deny liability. 


Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. Action by Oliver 5. Draper and another against the 
Oswego County Fire Relief Association. From an order of 
the Appellate Division (101 N. Y. Supp., 168, 115 App. Div., 
807), reversing a judgment for plaintiffs and an order denying 


defendant a new trial plaintiffs appeal. 


Irvinc G. Husss, for Appellants. 
S. C. HuntinctTon, for Respondent. 
CULLEN, J. 

This action was brought to recover upon a fire insurance 
policy issued by the defendant, which is a corporation incorpo- 
rated under the provisions of chapter 362, p. 540, Laws 1880, 
entitled, “An act to provide for the formation of county co- 
operative insurance companies”. The seventh by-law of the de- 
fendant, which was printed in full on the policy, provided: 

Where fire is used in any building upon the premises with- 

in one hundred feet of any insured building for the purpose 

of making sugar or stripping tobacco or curing hops or dry- 

ing apples this association will not be liable for any loss result- 

ing from such fire. Nor will this association be liable for any 

loss resulting from any open fire, built by the insured with 

his knowledge or consent, within fifty feet from any insured 

building. 

On April 24, 1905, the plaintiffs’ buildings were destroyed by 
fire. The fire was caused by a spark from an open fire (bonfire) 


* Decision rendered, Nov. 19, 1907. 
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which the plaintiffs ignited to burn up rubbish, and which fire 
was forty feet distant from the barn. Section to of the by-laws 
provided :-— 


In case of loss by fire or lightning the loser shall give no- 
tice to the secretary and director of the subordinate grange 
and said director shall notify the directors of two adjoining 
granges within five days, whereupon the said directors shall 
proceed to examine the loss or damage and to adjust the same. 
In case the. parties cannot agree, then said directors shall 
notify the president, who shail call the board of directors ‘to- 
gether to adjust the same, and their decision ‘shall be final. 


Three of the defendant’s board of directors went to the place 
of the fire for the purpose of adjusting the loss. They found 
that the fire was set within fiity feet of the barn, and told Draper 
that they could not adjust the loss, but would make out proofs 
of loss so they could be presented to the board of directors. 
Proofs of loss were made and verified by Draper and by him 
sent by mail tos Welling, the secretary of the defendant. There- 
after a meeting of the board of directors was called, and Potter, 
one of the directors, wrote to the plaintiff Draper, informing 
him of the date of the meeting and stating that the directors de- 


sired him to be present. Draper went forty miles to Oswego, 


the place of the meeting, paying his fare both ways, attended 
the meeting, was examined as to the loss, and told that he could 
be excused. No formal action in relation to the adjustment of 
the loss by the board of directors appears to have been taken. 
Nothing further was done and this action to recover the loss 
was commenced. At the close of the evidence, the defendant 
moved to dismiss the complaint, which motion being denied and 
exception to that ruling taken, the cause was submitted to the 
jury, which found a verdict for the plaintiffs. The learned trial 
judge charged that lighting the bonfire was a breach of the con- 
dition of the policy, and the plaintiffs could not recover unless 
the jury should find the defendant had waived that breach. He 
said: “It was a condition made for its benefit. and if, for one 
reason or another, it chose to say, ‘We will not defend ourselves 
because of the breach of that condition. We will allow you to 
build a fire as you did, and will pay you in case a loss results’, 
then the plaintiffs may recover notwithstanding the breach of that 
condition. Such a waiver may be made by express language to 
that effect, or the company may make such a waiver by acts 
from which the intention to waive may be inferred or from which 
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a waiver follows as a legal result. Where, after knowledge of 
the ijorfeiture of a policy the insurer recognizes its continued 
validity, does acts based thereon, and requires the insured by 
virtue thereof to do some act or incur some trouble or expense, 
the forfeiture is as a matter of law waived, and such a waiver 
need not be based upon any new agreement or upon estoppel. 
It exists when there is an intention to waive unexpressed, but 
clearly to be inferred from the circumstances, or when there 
is no such intention in fact, but the conduct of the insurer has 
misled the insured into acting upon a reasonable belief that the 
company has waived some provision of the policy.” Waiver 
was the only issue submitted to the jury, and to the submission 
of that issue the defendant excepted. The Appellate Division 
reversed the judgment entered upon the verdict and the order 
denying defendant’s motion for a new trial, the order of re- 
versal stating that it was made upon questions of law only, the 
facts having been examined and no error found therein. 

The law as to what constitutes a waiver was correctly laid 
down by the trial judge substantially in the language used by this 
court in Kiernan vs. Dutchess County Mut. Ins. Co. (150 N. Y., 
190), and repeated in Walker vs. Phoenix Ins. Co., 156 N. Y., 628. 


sut the question remains whether the doctrine of waiver is ap- 
plicable to this case. While that doctrine and the doctrine of 
equitable estoppel are often confused in insurance litigation, 
there is a clear distinction between the two. A waiver is the 


voluntary abandonment or relinquishment by a party of some 
right or advantage. As said by my brother Vann in the Kier- 
nan Case: ‘The law of waiver seems to be a technical doctrine, 
introduced and applied by the courts for the purpose of defeat- 
ing forfeitures. * * * While the principle may not be easily 
classified, it is well established that, if the words and acts of the 
insurer reasonably justify the conclusion that with full knowledge 
of all the facts it intended to abandon or not to insist upon the 
particular defense afterward relied upon, a verdict or finding to 
that effect establishes a waiver, which, if it once exists, can never 
be revoked.” The doctrine of equitable estoppel, or estoppel in 
pais, is that a partv may be precluded by his acts and conduct 
from asserting a right to the detriment or prejudice of another 
party who, entitled to rely on such conduct, has acted upon it. 
The rule prevailing in this state, that an insurance company 
will not be permitted to defeat a recovery on a policy issued by 
it by proving the existence of iacts which render it void where 
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it had full knowledge of the facts when the policy was issued 
(Robbins vs. Springfield F. & M. Ins. Co., 149 N. Y., 477) rests 
rather on the doctrine of estoppel than on that of waiver. As 
already said, the doctrine of waiver is to relievé against for- 
feiture. It requires no consideration for a waiver, nor any pre- 
judice or injury to the other party. The provision cited from 
the policy in this case, however, is not a condition the breach 
of which works any forfeiture. It is simply an exception from 
the risk insured against. In other words, the policy does not 
cover a loss arising [rom any of the causes specified in the by- 
law; but nevertheless it remains in full force and effect until 
the subject-matter of the insurance is destroyed. During the 
burning of this bonfire, had the plaintiffs’ barn caught fire from 
any other cause, even from another bonfire more than fifty feet 
distant from the building, the plaintiffs would have been enti- 
tled to their insurance: Matson vs. Farm Buildings Ins. Co., 
73 N. Y., 310. To recover in this case, it was therefore -neces- 
sary for the plaintiffs to establish, not that the defendant waived 
the breach of a condition of the policy, but that in some way the 
obligation of the defendant was so extended as to include loss 
from a bonfire situated within fifty feet of the insured buildings, 
There is no pretense that any oral contract between the parties 
included such a loss; and hence there can be no right to a re- 
formation of the policy. The only other ground on which the 
plaintiffs could succeed was by establishing that the defendant 
has estopped itself from denying that the loss fell within the 
terms of the policy by some action or conduct which had misled 
the plaintiffs to their injury. 

There is no evidence in the record to support such a claim. 
Shortly after the fire one of the plaintiffs was informed by the 
three directors who visited him that they could not adjust the 
loss because the fire was occasioned by a cause excepted from 
the policy. They directed the preparation of proofs of loss and 
referred him to the board of directors. This was the course of 
procedure prescribed by the by-laws. There was no misrepre- 
sentation by any of the officers of the defendant. The plaintiff 
knew how the fire was caused, and his attention had been called 
to the exceptions in the risks insured against. The expendi- 
tures incurred by him in preparing the proofs of loss and at- 
tending the meeting of the directors were made with full knowl- 
edge of the facts. It might have happened that the directors 
would allow or compromise his claim, at least that was the only 
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chance the plaintitis had of being paid their loss in whole or in 
part. No expenses incurred in the plaintiffs’ unsuccessful ef- 
forts can be justly charged to the action of the defendant. 

The views we have expressed are supported by authorities 
in other states. In Knights, etc., vs. Fott (166 Ind., 367) a policy 
of a lile insurance company excepted death during pregnancy. 
The insured died while pregnant. It was held that the limita- 
tion contained in the policy was an exception, not a condition, 
and that the doctrine of waiver had no application. In McCoy 
vs. Ass’n (92 Wis., 577, 47 L.. R. A., 681) suicide was excepted 
in an insurance policy. Death having been caused by suicide, 1t 
was held that neither waiver nor equitable estoppel could up- 
hold a recovery. We are not disposed to go to the length of 
the learned Supreme Court of Wisconsin, but are inclined to the 
gpinion that an insurance company may estop itself from deny- 
ing that an excepted cause of loss is covered by its policy. The 
Supreme Court of Indiana in the case cited from that state in- 
timates the same view. 

It has been suggested that, under the decision we are about 
to make, insurance companies, to avoid the law of waiver, will 
change the terms of their policies, and, instead of inserting con- 
ditions the breach of which render a policy void, provide that in 
case of such a breach the policy shall not cover the loss. There 
is no such danger. A provision of the kind suggested would be 
just as much a forfeiture as if expressed in the form now in use, 
that the pdlicy shall be void. 

The order of the Appellate Division should be affirmed and 
judgment absolute entered against the plaintiffs on the stipula- 
tion, with costs in all courts. 

Gray, O’Brien, Vann, Werner, Willard Bartlett, and Chase, 
JJ., concur. 

Ordered accordingly. 
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UNITED STATES CIRCUIT COURT. 


D. Kansas, First DIVISION. 


MUTUAL LIFE INS. CO. or NEw York 
v8. 


GRIESA ET AL.* 


The application stipulated that the policy should be void in case of sui- 
cide, and various frauds in procuring it were alleged. ; 

Held, That a suit in equity for its cancellation could not be maintained 
after the death of insured. 

Held, That the fact that payment was optional in either bonds or cash 
did not bring it within the purview of equity to decree specific per- 
formance, since refusal to pay called for cash damages. 

Held, That where the policy was payable to the estate, executors could 
sue without joining heirs, though the bonds were specifically dis- 
posed of by will. 

Held, That in an action at law the exhumation of the body of insured, 
which is under control of his widow, cannot be ordered, but in such 
case an equity court may so order in order to discover fraud. 


In Equity. On rehearing. 


Joun S. DEAN, BisHop & MITCHELL, and FERRY & DoRAN, 
for Complainant. 

Gro. J. BARKER, C. F. Hutcuines, and S. A. RicGs, for 
Defendants. 


SmitH McPHERSON, D. J. 

This bill in equity is based largely on the alleged right to can- 
cel a policy of life insurance for $100,000 issued in December, 
1906, payable to the estate of Lucius H. Perkins, the insured, 
who died June 1, 1907. The policy was issued on annual pre- 
miums to be paid of $6,900, the first of which was paid to the 
company in cash by the agent, who took the note of the insured 
due a few days after his death. At about the same time the in- 
sured applied to other companies for other insurance of more 
than $1,000,000. Part of these applications were refused, and 
some issued and afterward canceled, which denials and cancel- 
lations were concealed from complainant when, the policy in suit 
was issued. When he died, there were policies apparently in 
force aggregating $540,000, calling for annual premiums of 
about $30,000, several times more than his income, and which he 


* Decision rendered, sept. 14, 1907. 
VoL. XXXVII.—15. 
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could not pay without converting his estate into money, and then 
only for a few years. About the time he was taking out this 
policy he was in correspondence with a chemist as to the uses 
and effects of poisons, iearned by some of the companies, which 
denied the applications, but unknown to this complainant until 
after the death of the insured. The day of his death he pur- 
chased morphine poison, and that evening fell from the roof of 
his house, and when reached was unconscious, remaining in that 
condition until his death, a few hours thereafter. This bill of 
complaint was not filed until after the death of the insured. 
Many other allegations of fraud are made. Suffice it to say that 
the agreement of the insured in his application was that the 
policy was to be void in case of suicide within two years, and 
aside from that such frauds are alleged as to bring the case 
within the case of Ritter vs. Ins. Co. (169 U. S., 139), and which 
allegations, if true, prevent a recovery. To this bill a demurrer 
has been interposed, and a plea to the jurisdiction filed mainly 
on the ground that the case is not cognizable in equity; the 
contention being that the company has a plairi, adequate and 
complete remedy at law by defense to an action on the policy. 

Whatever the rule may be in the several states and England, 
the rule now is in the United States courts that where the policy 
is for the payment of money, and is obtained by fraud, that the 
cause is not cognizable in equity when the bill is not filed until 
after the death of the insured: Cable vs. Ins. Co., 191 U. &., 
288; Riggs vs. Ins. Co., 63 C. C. A., 365. Such a bill in equity 
can be maintained if brought in the lifetime of the insured, and 
his subsequent death will not abate the action: Life Ins. Co. 
vs. Blair (C. C.), 130 Fed., 971. It is contended that, as the 
policy was for the delivery of bonds, the estate has the right to a 
decree for specific performance of the contract or policy, and that, 
being an action in equity, the company has the right to have 
the controversy determined on the equity side of the docket. 
The policy makes certain recitals on the back thereof of binding 
effect, one of which is as follows :— 


When this contract matures, the beneficiary will be enti- 
tled, in lieu of settlement by delivery of the several $1,000 
bonds herein provided for, to receive either (1) the whole 
amount in cash, or (2) any part thereof in bonds, and the re- 
mainder in cash. Should either of such settlements be made, 
the amount of cash payable will be computed at $1,305 in lieu 
of each $1,000 bond undelivered. 
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The answer to this is that the estate does not have the right to 
coerce the delivery of the bonds by a decree for specific per- 
formance. The estate has the right of election to either take 
the bonds, or, in lieu thereof, money calculated as above stated, 
as in the policy set forth. But, aside from that, the facts are 
that the company repudiates the policy, and refuses to deliver 
the bonds. And when the company refused to deliver the bonds 
a mere naked money demand was created, if the policy is valid. 
Such is the recently announced rule by the Supreme Court, 
after reviewing all the authorities, English and American: 
Roehm vs. Horst, 178 U. $., 1. Nearly all the cases upholding 
the right of specific performance of contracts are with reference 
to real estate: Hyer vs. Richmond Co., 168 U. S., 471, 480; 
City of Memphis vs. Brown, 20 Wall. (U. $.), 289, 304; Marble 
Co. vs. Ripley, 10 Wall. (U. 5.), 339, 356: Mechanics’ Bank vs. 
Seton, 1 Pet. (U. S.), 304, 305. And such actions cannot be 
maintained on contracts relating to personal property, except 
when such personal property has a value other than a money 
value, such as an heirloom, family relic, a present from a friend, 
and the like. But in this case the bonds called for by the 
policy have no value, and are of no concern other than their 
money value, the ascertainment of which is a mathematical 
proposition. And without doubt this company will promptly 
pay in money any amount adjudged by final judgment. So that 
the estate has no claim that can be enforced, aside from its 
money demand for the value of the bonds provided for in the 
policy, and that money demand is cognizable in an action at 
law, in which both parties have a plain, adequate and complete 
remedy. 


The insured left a will, which has been admitted to probate, 
from which it appears that the one hundred bonds provided for 
by the policy were specifically bequeathed, some to the widow, 
and the others to the heirs. As this was an assignment of the 


bonds to the several beneficiaries, the contention is that there 
will be a multiplicity of suits, which can and should be avoided 
by a bill in equity. The general rule is that the executors take 
the legal title to all personalty, sue for and recover the same, 
convert the same into money, and make distribution thereof un- 
der the will, pursuant to the orders of the Probate Court. Such 
is the rule in Kansas as appears from section 4895 of the Gen- 
eral Statutes of Kansas (1905 Ed.), which is as follows :— 
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An executor, administrator, guardian, trustee of an express 
trust, or a person expressly authorized by statute, may bring 
an action without joiuing with him the person for whose bene- 
fit it is prosecuted. 


So that there can and will be but one action to recover the 
money called for by the policy. Soon after this bill in equity 
was filed, the executors herein brought an action at law on the 
policy; they alone, and properly so, being the only plaintiffs. 

The insurance company made application in both cases for 
an order to exhume the body of the insured. Both applications 
were heard together on the same evidence. The executors pro- 
tested against making the order in the action at law for two 
reasons: (1) Section 724 of the Revised Statutes [U. S. Comp. 
St., 1901, p. 583] provides only for the production of papers and 
writings, when such was formerly allowable under the chancery 
practice. And it is believed that such contention is correct, and 
that a court of law has no power to order the production or in- 
spection of inanimate objects in the possession or control of 
a party in advance of the trial. ‘This court is mindful of the 
statement in the opinion of the Circuit Court of Appeals for 
this circuit in the case of Peney vs. Central Coal Co., 71 C. C. 
A., 135. The point was not discussed, and no authorities were 
cited. It was a mining case. Giving full weight to that decision, 
it must be limited to mining cases only, and then only, as this 
court believes, to cases arising in states having statutes provid- 
ing for such inspection. (2) But, whatever the law is as to the 
point noticed, there is an insurmountable objection to making 
the order in the law action in the case now before the court; and 
that is that the widow is not a party to the law action, and can- 
not be made a party to the law action. She is a defendant to 
the action in equity. The widow has the control of the body of 
her deceased husband, and the executors do not have: Griffith 
vs. Railroad (S. C.), 24 Am. Law Reg. (N. S.), 586, and other 
cases cited in note; Larson vs. Chase, 47 Minn., 307; Young 
vs. College, 81 Md., 358; Petigrew vs. Petigrew, 207 Pa., 313. 


The annotations to these cases show that proposition cannot be 
in doubt, and counsel herein agree to its correctness; so that, 
if the order is made, it must be in the action in equity. 

In nearly all cases, with but few privileged exceptions, and a 
few prohibitions, all persons are competent witnesses. And by 
reason of section 724 of the Revised Statutes, and by reason of 
interrogatories calling for answer that may be annexed to 
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pleadings, the old-time right of discovery is but occasionally re- 
sorted to. But it is not obsolete. And it is correct to say, as is 
contended by respondents’ counsel, that there can only be a dis- 
covery directed to aid an action then pending. It is allowable 
in an action immediately contemplated, as well as in an action 
pending. And the law action was not only contemplated, but 
under the terms of the policy could not long be delayed, and, 
in fact, was soon brought. Perkins fell from the roof of his 
house and from a place he was directed not to go by reason ot 
the danger. He alighted on his feet on soft ground. Appar- 
ently no bones were broken. He was unconscious. His eyes 
gave some evidence of morphine poison. The coroner ex- 
pressed the opinion that it was suicide. The family physician, 
who was present a few minutes after the fall, has not been 
called as a witness, and the company probably cannot call him. 
No member of the iamily has been called as a witness. He 
bought morphine on that day, giving an insufficient reason 
therefor, and the morphine has not been produced, and counsel 
for defendants professionally state that it cannot be found. 
When he accepted the policy, he objected to the suicide clause. 
He was heavily insured, and for more than he could carry, as 
disclosed by the evidence now before the court. He had paid 
no money therefor, and his note for the first premium was about 
due. Whether he suicided is not now a question for decision; 
but on such a showing, if the body cannot be exhumed, it is 
because the court cannot and should not compel the disclosure 
of the real truth. If such disclosure cannot be made it is because 
of the right of one party to disclose the truth, if believed advan- 
tageous, and to conceal it if believed harmful, and that ought 
not to be a rule for the guidance of courts. And the only ob- 
jection aside from that as to the power of the court is one of 
sentiment; as if sentiment should control in the administration 
of justice. In Union Pac. R. Co. vs. Botsford (141 U. S., 250) 
the Supreme Court held that a physical examination of a party 
could not be coerced, on the ground that it was equivalent to an 
assault without lawful authority. The force of that holding is 
lessened by the later case of Railroad vs. Stetson, 177 U. S., 172. 
Aithough this later case was under a statute, it is not readily 
perceived how a statute can justify an assault. But those cases 
were with reference to living persons. And, while the Botsford 
Case is an authority, it is only so as to a living person. And as 
to living persons such is not the rule in many states. The fol- 
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lowing cases sustain the right of a court to compel the exposure 
of person for a physical examination: Schroeder vs. Railroad, 
47 lowa, 375; Railroad vs. Childress, 82 Ga., 719; Shepherd vs. 
Railroad, 85 Mo., 629; Railroad vs. Hill, 90 Ala., 71; White 
vs. Railroad, 61 Wis., 536; Railroad vs. Thul, 29 Kan., 466, 44 
Am. Rep., 659; Railroad vs. Palmore, 68 Kan., 545; Sibley vs. 
Smith, 46 Ark., 275; Miami Co. vs. Bailey, 37 Ohio St., 104; 
Lane vs. Railroad, 21 Wash., 119: Wanek vs. Winona, 78 Minn., 
98; Graves vs. Battle Creek, 95 Mich., 266; South Bend vs. 
Turner, 156 Ind., 418; Brown vs. Railroad, 12 N. D., 61; Rail- 
road vs. Huddleston, 51 Ind., 540; Bell vs. Allen (Ky.), 44 S. W., 
go. The following authorities deny the right of a court to order 
a physical examination of a person: Parker vs. Enslow, 102 
Ill., 279; Railroad vs. Rice, 144 Ill., 227; City vs. McNally, 227 
Ill., 14; McQuigan vs. Delaware, L. & W. R. R. Co., 129 N. 
Y., 50; Stack vs. Railroad, 177 Mass., 155; U. P. Co. vs. Bots- 
ford, 141 U. S., 250; Austin, etc., Railroad vs. Cluck, 97 Tex., 
172. These cases contend strongly that a court has not the 
common-law power to order a physical examination of the body, 
and that such order cannot be made unless authorized so by 
statute. Thus it will be seen that the great weight of authority 
sustains the power of the court to order a physical examination. 
The Indiana cases were decided later than the Botsford Case. 
The recent scholarly and timely work on Evidence by Wigmore 
(sections 2220 et seq.) is to the point, that sentiment and mod- 
esty, real or affected, must not stand in the way of the court in 
compelling parties to disclose the exact truth, and to not allow 
one party to the litigation to make known the facts, or suppress 
them, as the interest of such party may suggest. And along the 
same lines is the Preliminary Treatise on Evidence by Professor 
Thayer (1898) of Harvard, and Two Centuries’ Growth oi 
American Law (1701-1901) by the Faculty of the Yale Law 
School, under the title of “Evidence”. And see the following 
authorities as to the power of a court of chancery as to evidence: 
Reynolds vs. Burgess, 71 N. H., 322, for the inspection of ma- 
chinery; Hensey vs. Langdon (C. C.), 80 Fed., 178, for the in- 
spection of a mine; 1 Pomeroy, Equity, §§ 191, 225; 2 Story. 
Equity, §§ 689, 6g0. Can any one doubt but that all sentiment 
would dissipate, and all objection would vanish, if it were neces- 
sary for the state to make the showing in order to recover the 
large sum of money involved? And why should it be optional 
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with one party to say what part of the truth shall be made 
known, and what part kept from the court? 

The order will be that the marshal of this district will exhume 
the body. The court will appoint a pathologist to examine the 
body, to the end that the evidence may be had as to whether the 
fall killed the insured. A chemist will be appointed to deter- 
mine whether he died by morphine poison. The results of their 
efforts ought to materially aid the court # arriving at the truth. 
And such an order is made because this court is of the opinion 
that it cannot be made in the action at law, but holding that it 
is within the general powers of a court of equity, and that such 
an order is in the furtherance of justice. 


’ SUPREME COURT OF MONTANA. 


WEIDENAAR 
v8. 


NEW YORK LIFE INS. CO.* 


Where the facts showed that an insurance agent procured an application 
blank from the authorized representative of another company on a 
brokerage basis, and had the same signed by an applicant and for- 
warded to the company, which rejected it, and the applicant had been 
induced to give a note for the premium to the agent which was trans- 
ferred to innocent third parties, and no receipt for advanced premiums 
as required by the policy had been given, and the facts did not show 
that the agent had been employed by the company, and the applica- 
tion was rejected, the company cannot be held for the fraudulent acts 
of the agent and made liable for the note where it was for some 
time ignorant of the facts, under the civil code of Montana. 


Appeal from District Court, Gallatin County. Action by John 
Weidenaar against the New York Life Insurance Company to 
recover money paid on an insurance premium note. From a 
judgment for plaintiff, and an.order denying a motion for a new 
trial, defendant appeals. 


HARTMAN & HARTMAN, for Appellant. 
WALRATH & PATTEN, for Respondent. 
% Decision rendered, Feb. 17, 1908. 
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SMITH, J. 

The complaint in this action contains the following allega- 
tions: That on December 21, 1904, one W. J. McBride was a 
duly authorized and acting general agent and agency director of 
the defendant company in the state of Montana, with office at 
Butte, and as such had the authority to appoint agents of the 
defendant to solicit applications for insurance in the state. That 
on said date the defendant through and by its said general agent, 
W. J. McBride, and one J. Sam. Castleberry, who at the time 
was an agent duly authorized by McBride to take such applica- 
tion, solicited and took plaintiff's application for a policy of life 
insurance in the sum of $5,000. That on the date of the taking 
of said application Castleberry induced plaintiff to execute to 
him and one E. E. Saunders, for the use and benefit of defendant, 
and in payment of the first premium on the policy, a certain 
promissory note for $462.30, bearing date December 21, 1904, 
due four months after date, payable to said Castleberry and 
Saunders, at the National Bank of Gallatin Valley, with interest 
at 8 per cent per annum from date until paid, and defendant at 
said time, through its said agent. Castleberry, delivered to plain- 
tiff its receipt for said promissory note, wherein it was provided 
that in case plaintiff’s application was not accepted by the com- 
pany no policy should be issued and the promissory note should 
be canceled and returned to plaintiff. That the application was 
forwarded by Castleberry to the general agent McBride, at 
his office in Butte, and the same was thereupon subscribed by 
McBride as the agent of defendant. That on the 13th day of 
March, 1905, defendant notified plaintiff that his application was 
rejected, but neither defendant, nor McBride, nor Castleberry, 
had returned or offered to return the note. That on the 23d day 
of December, 1904, Castleberry negotiated, sold and assigned 
the note to the National Bank of Gallatin Valley, and on the 
24th day of July, 1905. plaintiff paid the same, amounting to 
$383.90. That deiendant, prior to the payment of the note by 
plaintiff, had refused on demand to pay the same, and has not 
paid to plaintiff any part of the sum so paid by him to the bank. 

The defendant by answer denied that it ever solicited or took 
plaintiff's application for insurance; denied that either Castle- 
berry or Saunders was its agent at any time mentioned in the 
complaint; and denied any knowledge or information sufficient 
to form a belief as to the transactions between Castleberry and 
Saunders and the plaintiff, or either of them, concerning the 
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note. After admitting that Castleberry forwarded the applica- 
tion to McBride, and that McBride subscribed the same as gen- 
eral agent of the company, it alleged affirmatively that neither 
Saunders nor Castleberry was its agent, and that neither of 
them had ever been appointed, or “pretended to be appointed”, 
or held out, by defendant or McBride, as an agent. It then pro- 
ceeds: ‘(3) ‘That shortly after the 24th day of December, 1904, 
an application for life insurance in the sum of $5,000 in the de- 
fendant company, purporting to be signed by plaintiff, was sub- 
mitted at the office of defendant in the city of Butte, in the state 
of Montana, to said W. J. McBride, who was requested to submit 
the same to defendant for action, and for that purpose to sign his 
name thereto as agent. The said W. J. McBride was ignorant 
of any of the transactions with plaintiff alleged in the complaint 
to have been had by said Saunders and Castleberry, or either of 
them, and neither he or said company, or any of its officers or 
agents, ever had any knowledge oi said aileged transactions un- 
til long after the application of said plaintiff for insurance had 
been declined, as hereinafter set forth. (4) That the said W. J. 
McBride, being in ignorance of such alleged transactions, and 
supposing and believing that said: application was submitted in 
good faith and had been properly obtained, forwarded the same 
to the home office of this defendant in New York City, where 
the same was afterward declined, and said plaintiff notified ac- 
cordingly of such declination. That by said application, so 
signed by said plaintiff, the plaintiff made the following agree- 
ments therein contained and set forth :— 


(I.) That no statements, promises or information made or 
given by or to the person soliciting or taking this application 
for a policy, or by or to any other person, shall be binding on 
the company, or in any manner affect its rights, unless such 
statements, promises or information be reduced to writing, 
and presented to the officers of the company, at the home of- 
fice, in this application. * * * (IV.) That any payment in 
advance on account of premium shall be binding on the com- 
pany only in accordance with the agent’s or cashier’s receipt 
therefor on the company’s authorized form. 


“That a part of said application so signed by plaintiff reads as 
follows :— 


Statement to be signed by applicant upon payment of the 
premium or any part thereof. Dated at ———, 1904. I here- 
by declare that I have paid to ———— dollars in cash, and that 
I hold his receipt for same corresponding in date and number 
with this application. [Signature of Applicant] 
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“And that all of said quoted language is in plain, clear print 
on said application so signed by said plaintiff. That the com- 
pany’s authorized form of receipt mentioned in said contract, as 
aforesaid, was attached to and a part of said contract at the 
time of said signature by plaintiff, and plaintiff failed to sign 
said statement above set out, or to fill the blanks in the same in 
any manner whatever, and the same was left entirely blank upon 
said application, and said authorized form of receipt was left 
attached to said application and entirely blank, although said 
receipt provides: ‘Fourth. That the liability of the company 
under this receipt shall not exceed the sum declared by the ap- 
plicant in his application to have been paid, and that this receipt 
is non-negotiable, and cannot be assigned or transferred.’ (5) 
And by reason of the premises defendant says that plaintiff is, 
and in good conscience and equity ought to be, concluded and 
estopped from in any way showing or alleging that this defend- 
ant is liable to him by reason of said note mentioned in the com- 
plaint, or by reason of any of the transactions in said complaint 
set forth.” 

A reply was filed, putting in issue the affirmative allegations of 
the answer, and then alleging: ‘“(1) That at the time the plain- 
tiff signed an application for a policy of life insurance to be is- 
sued by the defendant company on the 21st day of December, 
1904, as alleged in the plaintiff's complaint herein, the said J. 
Sam. Castleberry, as the agent of the defendant as alleged in 
the complaint herein, presented the said application to plaintiff 
for signature alter all blanks therein had been filled out by the 
said Castleberry, and the said Castleberry thereupon stated to 
plaintiff the contents of said application. That the plaintiff is a 
foreigner by birth, to wit, a native of Holland. That the plaintift 
is unable to read the English language to any extent at all, 
being able to read only simple matter when printed in large type, 
and does not write the English language more than to write his 
own name. That plaintiff, by reason of his lack of knowledge of 
the English language, was not able to read the application so 
prepared for his signature by the said Castleberry, and did not 
read the same, and that plaintiff was entirely dependent upon 
the statements of the said Castleberry as to the contents thereof. 
(2) That at the time of the signing of the said application by 
plaintiff as aforesaid the said Castleberry well knew that the 
plaintiff could not read the English language so as to be able to 
read the said application and know the contents thereof from 
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such reading. ‘hat, if the said application so signed by said 
plaintiff as aforesaid contained any such provisions as are set 
forth in paragraph 5 of the further and affirmative defense set 
forth in said defendant’s answer, or, if the said application had 
attached to it an authorized form of receipt with the provision 
numbered 4, as set forth in said paragraph 5 of said affirmative 
defense, the said Castleberry falsely and fraudulently, and with 
intent to deceive and defraud the plaintiff, concealed such facts 
from plaintiff. That the said Castleberry did not state to the 
plaintiff that the said application to be signed by plaintiff, and 
which was signed by plaintiff, as aforesaid, contained any such 
provisions as are set forth in said paragraph 5 of said affirma- 
tive defense contained in said defendant’s answer; nor did the 
said Castleberry state to plaintiff that any such ‘statement to be 
signed by the applicant upon payment of the premium, or any 
part thereof’, as is set forth in said paragraph 5 of said affirma- 
tive defense contained in defendant’s answer, should be filled 
out and signed by plaintiff; nor did either the said Saunders or 
the said Castleberry request plaintiff to sign said statement; nor 
did either the said Saunders or the said Castleberry state to 
plaintiff that there was any authorized form of receipt attached 
to the said application, or state to plaintiff any of the provisions 
set forth in any such receipt; nor did the said Castleberry or 
the said Saunders read to plaintiff, or in any wise inform the 
plaintiff of any of said facts set forth in said paragraph 5 of said 
affirmative defense of said answer. (3) That the plaintiff, in 
ignoraice of any such facts as are alleged in paragraph 5 of the 
affirmative defense contained in said defendant’s answer herein, 
and believing the statements so made by the said Saunders and 
Castleberry with reference to the contents of said application 
to be true, and in reliance thereon, signed the said application, 
and delivered the same to the said Saunders and Castleberry, and 
delivered to the said Saunders the said promissory note, as in 
the complaint herein alleged.” 

The cause was tried to the court sitting without a jury. There 
were no findings of fact. The court entered judgment for the 
full amount claimed by the plaintiff, and from the judgment and 
an order denying a new trial the defendant appeals. 

Many errors are assigned, but those I shall consider are fairly 
comprehended within the scope of these two assignments: (1) 
That the court erred in overruling defendant's motion for a non- 
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suit; and (2) that the evidence is insufficient to support the deci- 
sion of the court. 

Plaintiff introduced the evidence of E. R. Perkins, second vice- 
president of the defendant company, to the effect that McBride 
was an agency director of the company, without power or au- 
thority himself to appoint or employ soliciting agents, but with 
authority to carry on preliminary negotiations and recommend 
men for that position, the appointment and employment to be 
made by the agency department of the home office, in every 
case, by written contract, executed at the home office on be- 
half of the company; that McBride, by contract, dated Novem- 
ber 7, 1904, was allowed a salary of $200 per month, and also 
a first vear’s commission of 60 per cent on business personally 
procured by him; that during the year 1905 he was to be al- 
lowed additional compensation, provided the new insurance pro- 
cured by new agents brought into the service of the company 
by, him amounted to certain specified amounts, the amount of 
compensation being governed by the volume of new insurance 
procured; that neither Saunders nor Castleberry was the agent 
of the defendant for any purpose during the times mentioned in 
the complaint. 

McBride testified that he did not know Saunders and never 
saw him; that he had never appointed either Castleberry or 
Saunders a soliciting agent for the company.. He produced 
the original application of the plaintiff for insurance, containing, 
among other things, the matters set forth in the defendant’s an- 
swer. Following the blank receipt recited in the answer, the 
application contained this :—- 


received fron * * * at * * *, stateof * * *, this 

* * dayol * * *, 1904, the sumof * * *» dollars, 
the sum declared by the applicant in his application to have 
been paid in cash, on the following conditions and agreements: 
First. That if a policy be delivered on the application for in- 
surance made by the above this day to the New York Lite 
Insurance Company, corresponding in date and number with 
this receipt, said company shall accept this receipt as cash 
toward payment of the first premium on the said policy. Sec- 
ond. That this receipt will not be valid if-#ssued for any sum 
in excess of the sum declared by applicant in such application 
to have been paid. It will not be valid if issued after Decem- 
ber 31, 1904. It will not be valid if erasures or additions have 
been made in the printed form. It will not be valid unless the 
person to whom it is issued is promptly examined bv a regu- 
larly appointed examiner of the New York Life Insurance 
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Company. Third. That, if a policy be not issued on said ap- 
plication and examination within sixty days from this date 
(and only in that event), said sum will be returned on surren- 
der of this receipt to the company. Fourth. That the liability 
of the company under this receipt shall not exceed the sum 
declared by the applicant in his application to have been paid, 
and that this receipt is non-negotiable, and cannot be assigned 
or transferred. (Agent must sign here) ————————,, Agent. 


Names and addresses of every agent to whom this business 
belongs and his share in the amount of the policy: Name, W. J. 
McBride; address, care Butte, Mont.; share, all.” 

McBride then continued: “On or about December 14th or 
15th of the year 1904, one morning about I1 o’clock, a gentle- 
man came into my office, introducing himself as J. S. Castle- 
berry, of Bozeman, Mont., stating that he was representing the 
Continental Life Insurance & Investment Company, of Salt Lake 
City. I talked with him a little while in the usual way, and after 
a few minutes he told me that he had a case which his company 
had declined, as he thought, for no good reason, and he wanted 
to know if I would care to submit it to our company. I asked 
him about the matter, and from what he told me I thought the 
man might get a policy with the New York Life, so I told him 
that I would be glad to submit it to the New York Life in my 
name, and would regard it as a brokerage business, and, if the 
policy was issued, would allow him a brokerage commission of 
25 percent. After vainly trying to persuade me to allow a larger 
commission, he finally said: ‘Well, then, if you will let me have 
an application blank and the name of your examiner, I will get 
the application signed up to-morrow when I go back to Boze- 
man, and will have the party examined for your company, and 
send it in to you.’ I then explained to him that, inasmuch as I 
was going to forward it in my own name, he need not witness 
the signature of the applicant, but that I would do that when it 
was received. This man Castleberry had with him papers and 
letters which warranted me in believing him to be all right, froin 
every standpoint, and I felt that I was perfectly safe in pursuing 
this course. The application did not come to me in the next 
day, or the day after, but on December 29th, the day on which 
saine was forwarded to the home office. Mr. Castleberry came 
again to the office in person, and came into my room, and handed 
me the application and medical examination. No coupon receipt 
was detached, and there was nothing to show that any kind of a 
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settlement had been made. After taking the papers and look- 
ing over them I saw that they were to all appearances correct, 
and told Mr. Castleberry that I would send them off that night, 
and when the policy came would promptly notify him. He then 
took a check book out of his pocket and drew a check for $5, 
saying that was the amount which the applicant had paid him, 
but that he did not give him a receipt for the same as he did not 
think he had the authority to sign a New York Life receipt. I 
told him he did exactly right, and that the $5 which he was giv- 
ing me would be reported in suspense, and if for any reason 
the policy was not issued as applied for, or was declined out- 
right, the $5 would be refunded. The matter dragged along 
until March 2, 1905, during all of which time I considered every- 
thing regular and straight. The notice of the case being de- 
clined was received by my oftice on March 7th, and on that date 
the cashier drew a check for $5, making the check payable to 
the order of the applicant, J. F.. Weidenaar, and I wrote a letter 
to Mr. Castleberry on that date notifying him of the company’s 
action, inclosing the check, asking him to deliver it to Mr. 
Weidenaar and obtain from him a voucher for the same. To 
that letter I have never received a reply.” 

Plaintiff testified as follows: “I live in the Holland settlement, 
a few miles west from Bozeman. The first time Castleberry 
came to my place he came as agent for the Continental of Salt 
Lake City, and he wanted to get me a life insurance policy, and 
I gave him that application for $5,000, and after that I was re- 
jected. I could not say exactly what time it was that this second 
trip was made by Castleberry with Saunders to my place. 
Saunders claimed he was agent of the New York Life. He 
came there, and Mr. Castleberry introduced Mr. Saunders to 
me, and he says: ‘Here is an agent for the New York Life.’ 
He says: ‘We can get you a better policy in the New York Life, 
but it would cost a little more.’ I don’t understand. I am a 
Dutchman. When it comes down to the very point, I know 
nothing. I gave him an application for life insurance. I gave 
him a note. I don’t know the name, but I gave him my note. I 
renewed that note at the bank. I gave another note instead of 
it when it came due: The note reads as follows: ‘Bozeman, 
Mont., 12/21, 1904. $462.30. Four months after date, for value 
received we jointly and severally promise to pay to the order of 
J. Sam. Castleberry and E. FE. Saunders four hundred and sixty- 
two 30/roo dollars, with interest at 8 per cent per annum from 
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date until paid, and with attorney’s fees in addition to other 
costs, in case the holder is*obliged to enforce payment at law. 
John E. Weidenaar. Payable at the National Bank of Galla- 
tin Valley, Bozeman, Mont.’ Indorsed across the face: ‘Paid 
383.90 July 24, 1905, and note canceled.’ Indorsed on back: ‘J. 
Sam. Castleberry, Ed. E. Saunders. Paid $383.90 July 24, 1905.” 
I gave a note in place of this note. That note reads as follows: 
‘Bozeman, Mont., July 24, 1905. $383.90. Four months aiter 
date, for value received, we jointly and severally promise to pay 
to the order of the National Bank of Gallatin Valley three hun- 
dred eighty-three and 90/Ioo dollars, with interest at Io per 
cent per annum from date until paid, and with attorney's fees 
in addition to other costs, in case the holder is obliged to enforce 
payment at law. John Weidenaar.’ Indorsed across -the front: 
‘National Bank of Gallatin Valley. Paid December 11, 1905. 
3ozeman, Mont.’ At the time I gave Castleberry this applica- 
tion and my note he told me he would take it over to Butte to 
McBride, and McBride wanted to take it over to New York. 
Castleberry told me at that time that McBride was the head 
man for the state of Montana with the New York Life. He told 
me, in relation to this application, that it would be a better policy 
than the other. He says: ‘If vou pay so much down on it, you 
will get the bonds back if you do.’ He told me he got the blank 
application from McBride in Butte. Saunders claimed he was 
the agent for the New York Life. Castleberry did not tell me 
who sent him to me to take this application. He says to me, 
this policy would be better for me than the other—than the Con- 
tinental. Saunders and Castleberry prepared the application 
that I signed. I couldn’t write it, you know. One or the other 
wrote it and fixed it up for me. When I gave Castleberry my 
note and application he gave me a receipt, which reads as fol- 
lows: ‘Manhattan, Mont., Dec. 21, 1904. Received of Mr. John 
E.. Weidenaar new note and papers for purpose of changing his 
policy to the bond policy, and all old papers and note is to be 
canceled and returned as soon as new papers reach home office. 
[Signed] E. E. Saunders, Gen. Agent for Montana, Idaho and 
Utah. J. Sam. Castleberry.’ After I gave the application and 
note to Castleberry I was not required to do anything else by 
him; but I took a medical examination in connection with this 
at Manhattan, where I went for that purpose on the second day 
after giving the application. I never received any policy of in- 
surance. I was notified by letter that I was rejected. I do not 
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know why I was rejected. Castleberry first wrote me an appli- 
cation for insurance in the Continental, which was the company 
he was representing, and I gave a note for that premium for 
$382 or $383. The time I gave this $462.30 note was when Cas- 
tleberry and Saunders came out to see me. At that time I had 
not been notified that the Continental had rejected me or my 
application, and they did not tell me at that time that I had been 
rejected. They simply told me that they thought I ought to 
have a better policy, a little more expensive one. They told me 
that I would get back this other note that had been given for the 
first policy, and I was to get it back right away. They would 
give this other one in and would give me it back. They told 
me that this first note was in the bank and they would put this 
second one in and bring it back, and I got the first one back. 
When I come to give the new note for $462.30, my note in the 
bank was for only $383. The bank first cashed that note. They 
afterward found Castleberry and Saunders were not any good, 
and were robbing the people, and they did not want to cash the 
new note that I gave lor $462.30 and interest; so I really took up 
the Continental note with interest. Saunders and Castleberry 
told me they would take this new note down to the bank and 
take up my $382 note and return it tome. This they did. When 
I gave my new note for $383.90, that was the amount of money 
that Castleberry had actually got on my first note, with interest. 
I did not on the day Castlcberry and Saunders were at my place 
pay Castleberry $5 to be given to McBride. The only thing | 
did was to give that note.” 

Miss Lucy Weidenaar, a daughter of the plaintiff, testified that 
her father did not write English and did not read English well. 

In the motion for nonsuit, interposed by the defendant, it was 
urged that there was no evidence showing or tending to show 
any liability of the defendant to pay the sum claimed on account 
of the transaction set forth in the complaint, and that there was 
no evidence showing or tending to show that either Castleberry 
or Saunders was the actual or ostensible agent of the defendant, 
or had any authority to bind the company. 

For the defendant W. J. McBride testified that at the time 
of receiving plaintiff's application he had no knowledge what- 
ever of the note for $462.30. “I never heard of that note until 
after the application had been rejected.” Regarding his part in 
the transaction, he said: “I did not give plaintiff any receipt, 
nor did I authorize Castleberry and Saunders, or either of them, 
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to give a receipt at the time of taking the application for said 
policy, or at any other time. I, as representative of the New 
York Life, would have had authority to collect the premium; 
but I did not give or attempt to give Saunders or Castleberry, 
or either of them, any authority to collect any premium, or to 
take any note from plaintiff at the time of taking this applica- 
tion, or at any other time. J, as an agent of the company, had 
no power or authority at all to take notes from applicants for 
insurance in payment of premiums. When a note or other terms 
of settlement were taken, except cash, as I understand the rules 
of the New York Life Insurance Company, they are taken solely 
at the agent’s risk. The company accepts cash only in settle- 
ment of premiums. I did not authorize Saunders or Castle- 
berry, or either of them, to make any representations or agree- 
ments whatever on my behalf, or on behalf of the defendant 
company, at any time with reference to the application for the 
policy, and the collection of premiums, or any part thereof, or 
the execution of any note therefor. Neither of them made any 
report or representations, or otherwise gave information or in- 
timation to me, that they had taken any note of plaintiff in the 
transaction above mentioned, or had executed any receipt or 
made any statements or representations or agreements for them- 
selves, or for me, or for the company, to plaintiff in regard to 
said transaction, or any part thereof. I never saw the original 
receipt, and I did not know that plaintiff claimed to have such 
a receipt until April, 1905. Saunders was not the general agent 
of the New York Life Insurance Company in Montana, and I 
do know that he had no authority to give the plaintiff any such 
receipt in behalf of that company; and Castleberry was not the 
agent of the New York Life Insurance Company, nor did he 
have any such authority to give plaintiff any such receipt in be- 
half of the New York Life Insurance Company.” 

John C. McCall, the secretary of the defendant company in 
New York, testified that the first information the company had 
of the transactions complained of by the plaintiff was a letter 
from the plaintiff, dated April 5, 1905; that neither Saunders 
nor Castleberry was at any time an agent for the company or in 
any way connected with it; that all soliciting agents employed 
in 1904 executed a contract when they were employed by the 
company ; that no agent had any right or authority to take notes 
in payment of premiums on policies of insurance, and that it 


is contrary to the rules and instructions given to its agents for 
VoL, XXXVII.—16. 
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them to do so; that in the soliciting agent’s contract it is agreed 
between the parties that the agent should have no authority to 
extend the time of payment of any premiums or to waive pay- 
ment in cash. 

William E. Moore testified on behalf of the defendant that at 
the time of trial he was agency director for the defendant 
company at Butte, and had been an agency director of the com- 
pany since the year 1900, prior to which time he was a general 
agent. He said further: “Our company instructs its directors 
of agencies that we cannot accept brokerage business. It is 
natural for us, or any individual whether he has accepted it 
as it appears on its face as present, in taking that,*to put it to 
our company for consideration, and we hold this policy until the 
cash is paid. When this policy is acted on, and we have it ready 
for delivery, unless the party in question can establish himself, 
we never leave it go out of our hands without taking cash. We 
consider there is a fixed charge for medical fees which is paid, $3 
and $2, to look the case up and get a few entries on paper—a pen 
picture. Now, in order to make the fee safe on that little charge, 
it is the rule that we require the $5 to be deposited by every one. 
That is for the physician. Should Mr. Castleberry or any one 
else present a case to me, if he should not absolutely give me 
the $5, and I know those parties are absolutely good, we make 
a iittle tab; but, unless we are willing to make it good ourselves, 
we must collect the $5. The point is this: Brokerage business 
not only applies to the insurance agent, but an attorney, if you 
please. He brings the business in and says: ‘I have a case, and 
I would like for your company to consider it, and what will you 
allow?’ And we consider that as brokerage business. We pay 
less commission to-day, less than other people do. We cannot 
allow as much to the man that picks it up in a casual way. It is 
one of little value as brokerage. It has been our custom, and is 
to-day, that, where a piece of business like that comes in; that 
is, where a party brings business to you that is handled by any 
one, we put some agent’s name on it. Some agent’s name goes 
on this business that is really under contract with the company. 
We will consider a risk, if presented to one of our branch of- 
ficers; and it is a custom, perhaps of all our agents. to take a 
risk where it has been turned down, perhaps, by another com; 
pany, for some cause. Very frequently we take business that 
other companies will not take. When business is brought to us 
by an outside man or somebody else, we take the position that 
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the party who brings it is a friend of the other party. We have 
no.right to bind him. He has no agreement signed with us, so 
we could not hold him as the applicant to us. We take a look 
at it, and, if it looks like physically good business to us, we may 
pass on it, and never turn it loose until we get the business. It 
is necessary to have it formally presented to us, if it comes in 
the shape of our application on one of our blanks. When that 
sort of business is first brought to us, they present the matter 
informally, and, if it is of such nature as we will undertake, we 
furnish them a blank to obtain the application in a formal way 
of the party and send it in to our company. This is the custom 
that exists in our company to carry on the brokerage business 
in the form I have stated. You can put it in that shape that 
we do it. That class of business has been frequently done in 
connection with our company by their agents and other parties. 
As to whether that has been done with the knowledge of our 
superior officers, I say we have a rule directly from New York. 
I cannot recall what that rule is now. We have, with limitations, 
a rule which permits agents of our company to accept business 
of that kind, in the manner that I have stated. I state that this 
brokerage business is understood by the officers of the company, 
and is a frequent occurrence in the work of our company, as a 
matter of courtesy.” The plaintiff testified, in rebuttal, that at 
the time he gave Castleberry his application he had no knowl- 
edge of any rule of the company requiring a cash settlement of 
the first year’s premium. 

The foregoing is substantially all of the testimony in the case. 

The following provisions of the Civil Code seem applicable :— 

* 


Sec. 3073. An agency is either actual or ostensible. 

Sec. 3074. An agency is actual when the agent is really em- 
ployed by the principal. 

Sec. 3075. An agency is ostensible when the principal in- 
tentionally, or by want of ordinary care, causes a third person 
to believe another to be his agent, who is not really employed 
by him. 

Sec. 3091. An agent has such authority as the principal, 
actually or ostensibly, confers upon him. 

Sec. 3092. Actual authority is such as the principal inten- 
tionally confers upon the agent, or intentionally, or by want 
of ordinary care, allows the agent to believe himself to possess. 

Sec. 3093. Ostensible authority is such as a principal, in- 
tentionally or by want of ordinary care, causes or allows a 
third person to believe the agent to possess. 
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Sec. 3094. Every agent has actually such authority as is de- 
fined by this title, unless specially deprived thereof by his prin- 
cipal, and has even such authority ostensibly, except: as 
to persons who have actual or constructive notice of the re- 
striction upon his authority. 


Sec. 3095. An agent has authority: 1. To do everything 
necessary and proper and usual, in the ordinary course of 
business, for eftecting the purpose of his agency; and, 2. To 
make a representation respecting any matter of fact, not in- 
cluding the terms of his authority, but upon which his right 
to use authority depends, and the truth of which cannot be 
determined by the use of reasonable diligence on the part of 
the person to whom the representation is made. 


Sec. 3114. A principal is bound by acts of his agent, under 
a merely ostensible authority, to those persons only who have 
in good faith, and without ordinary negligence, incurred a lia- 
bility, or parted with value, upon the faith thereof. 


Let us first determine what authority was conferred upon 
Castleberry, either actually or ostensibly, assuming that he was 
the agent of the defendant. We have the testimony of Perkins 
that McBride had no authority to employ soliciting agents. 
McBride’s contract, however, reads: “It is agreed that if, dur- 
ing the year beginning January I, I905, * * * the new 
insurance procured by new agents brought into the service of 
the company by you during said period”, etc. It may be argued 
that during the year 1905 McBride’s authority was enlarged in 
this respect, although I am of opinion that the only manner in 
which he could bring new men into the service of the company 
was in accordance with the rules testified to by Perkins. Note, 
also, that this clause of the contract relates, in terms, to the year 
1905. The only evidence as to what McBride’s authority was in 
1904, when the note was given, is found in his testimony, where- 
in he says: “From October, 1904, to July, 1905, I was agency 
director of the Montana branch, which was located at Butte, 
Mont. During the terms in which I was agency director I had 
authority from defendant to appoint, supervise, and control the 
agents of the company in the state of Montana, subject always 
to the approval of the home office.” Again, it seems to have 
been established that the defendant company had knowledge 
that it was getting, in some cases, what was called “brokerage 
business”, that is, business brought to its agents by outsiders 
who shared in the agent’s commission. Of this, however, plain- 
tiff had no knowledge and could not have relied upon it. The 
Code declares (section 3091, supra) that an agent has such au- 
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thority as the principal actually or ostensibly confers upon him. 
The actual authority conferred upon Castleberry came wholly 
from McBEride. He testified: “He [Castleberry] told me that 
he had a case that his company had declined, and he wanted to 
know if I would submit it to our company. I told him I would 
be glad to submit it to the New York Life in my name, and 
would regard it as a brokerage business, and, if the policy was 
issued, would ailow him a brokerage commission of 25 per cent. 
He said: ‘If you will let me have an application blank and the 
name of your examiner,,! will get the application signed up to- 
morrow when I go back to Bozeman, and will have the party ex- 
amined for your company and send it in to you.’ I then ex- 
plained to him that, inasmuch as I was going to forward it in 
my name, he need not witness the signature of the applicant, 
but that I would do that when it was received. On December 
29th Castleberry came again to the office in person, and handed 
me the application and medical examination. * * * He then 
took a check book out of his pocket and drew a check for $5, 
saying that was the amount the applicant had paid him, but that 
he did not give him a receipt for the same, as he did not think 
he had the authority to sign a New York receipt. I told him he 
did exactly right.” 

It seems clear to me that the only authority conferred upon 
Castleberry, either actual or ostensible, was to go to the plain- 
tif and receive his application and, in connection with that, a 
report from the medical examiner. Castleberry went to the 
plaintiff. He, at that time, was engaged in an attempt to de- 
fraud either one or both of the parties to this action. Plaintiff 
had no evidence of what his actual authority was. He falsely 
told plaintiff that Saunders was an agent of the company, but 
did not claim to be an agent himself. Plaintiff, in a letter to 
McBride, said: ‘Castleberry himself claimed to be acting in 
a special capacity for the time being, and at that time stated 
that within a few days his contract would be signed, making him 
the regular authorized agent of the New York Life in this com- 
munity.” The only presumption that plaintiff could reasonably 
indulge at this time was that Castleberry was still the agent of 
the Continental Life Insurance Company. Indeed, in my judg- 
ment, the plaintiff's testimony shows conclusively that he so re- 
garded Castleberry, and that he acted upon that presumption 
through the entire transaction. The only ostensible authority 
exhibited by Castleberry to the plaintiff was the application 
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blank. It does not appear that he had a blank for the medical 
examiner. That was probably furnished by the medical man. 
If so, it was a day or so after plaintiff signed the note, and can 
have no bearing upon this part of the case. 

The plaintiff is a foreigner by birth, unable to write the Eng- 
lish language, with the exception of his name, or to read it well. 
His daughter says that Castleberry and Saunders “fixed up” the 
application and note, and thereupon her father signed the same. 
The expression “Axed up” only denotes that these men filled 
in the blank spaces and wrote out the note. No claim is made 
that they misled the plaintiff as to the contents of either, or at- 
tempted to deceive him as to what he was signing, or withheld 
anything from him relating to the papers. No such action was 
necessary. It does not appear that plaintiff exhibited any curi- 
osity about what he was signing, that he attempted to read the 
application, or that he was able, personally, to know that it 
bore the name of the defendant company. No request was 
made to have the application or the note read over to him, al- 
though his daughter, his two sons, and a man named Boomer 
were present at the time. The record is silent as to whether any 
of them could read the application; but the fact remains that the 
plaintiff signed it blindly, without any effort to learn its cone 
tents. Neither did he make any inquiries as to why Castleberry, 
not being the agent of the New York Life Insurance Company, 
should assume to act for it in any capacity. Plaintiff himself 
testified thus as to what Castleberry’s statements to him were: 
“He told me he would take the application over to Butte to 
McBride, and McBride wanted to take it over to New York. 
He said he got the blank application from McBride in Butte, and 
Saunders claimed he was the agent of the New York Life. Cas- 
tleberry didn’t say who sent him to take my application; 1 don’t 
know.” 

It appears to me that plaintiff relied entirely upon Saunders’s 
statement, corroborated by Castleberry, that he was the agent 
of the defendant company. And, in effect, Castleberry told 
plaintiff exactly what the extent of his own authority, in rela- 
tion to the application, was. At every stage of the proceeding 
plaintiff had it in his power to protect himself, and this, not by anv 
action requiring effort on his part, but simply by refusing to sign 
his name to a paper, the contents of which were unknown to him. 
On the other hand, defendant had no opportunity to obtain any 
part of the proceeds of the note, save by the consent of Saunders, 
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one of the payees, to indorse his name thereon. The note was 
not payable to the defendant, nor to Castleberry, as its agent, 
but to E. E. Saunders and J. Sam. Castleberry, as individuals ; 
Saunders being an outside party to the affair so far as the defend- 
ant was concerned. Had it been made payable to the company, 
the defendant could have retained or returned the same at its 
option, and plaintiff would have suffered no injury. Neither 
Saunders nor Castleberry could have obtained the money on it 
without forgery. Had it been made payable to Castleberry, as 
a soliciting agent of the company, with full powers as such, I 
ami not prepared to say that would not have been payment to 
the company. under certain circumstances. When plaintiff made 
his note payable to Saunders and Castleberry, he put it into 
the power of an outsider to negotiate the same, jointly with 
Castleberry, and retain the proceeds. 

The receipt given plaintiff, had he ascertained its contents, 
should have been notice to a reasonable man that an attempt 
was being made to defraud him. No reference is made therein 
to the defendant company, and its phraseology seems to indi- 
cate a purpose, not so much to pay a premium to the defendant, 
as to get back plaintiffi’s first note, given under like circum- 
stances of negligence. Had the plaintiff exercised ordinary care, 
he would have ascertained from the application signed by him 
that it was therein declared that no statements, promises, or in- 
formation made or given by or to the person soliciting or tak- 
ing the application, or by or to any other person, should be 
binding on the company, or in any manner affect its rights, un- 
less such statements, promises, or information should be re- 
duced to writing and presented to the officers of the company 
at the home office, in the application; that any payment in ad- 
vance on account of premium should be binding on the com- 
pany only in accordance with the agent’s or cashier’s receipt 
therefor, on the company’s authorized form; that there was a 
form attached to the application which, when filled in, would be 
notice to the company that the insured claimed to have made a 
payment to the agent taking the application; that there was also 
attached another blank form, to be filled in and signed by the 
agent, showing the conditions under which the advance payment 
was made. I am aware that a failure to observe or fill in these 
blanks will not and should not, in all cases, amount to a declara- 
tion by the insured that no payment had been made; but I think, 
in this case, consideration should be given to all parts of the 
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transaction in determining whether plaintiff exercised reason- 
able care. These recitals in the application were, to some extent, 
at least, binding upon the plaintiff under the circumstances dis- 
closed by this record. He cannot be heard to say that he relied 
upon so much of the application blank as disclosed the fact that 
it pertained to the business of the defendant, but that he repudi- 
ates those provisions thereof beneficial to the company. 

In my opinion sections 3094, 3095 and 3114 of the Civil Code 
are decisive of this case. I think plaintiff must be charged with 
constructive notice, at least, of the restriction upon Castleberry’s 
authority ; that by the use of reasonable diligence he could have 
determined that the representations of Castleberry, upon which 
he now assumes to rely, were not true; and that the liability in- 
curred by him, if any, was incurred through his own negligence. 
I am of opinion that he was guilty of such gross negligence in 
signing the note as precludes him from now claiming that the 
negligence of the defendant, in intrusting Castleberry with the 
blank, was the cause of the situation in which he now finds him- 
self. That Castleberry and Saunders were successful in their 
nefarious enterprise was due entirely, in my judgment, to a want 
of ordinary care on the part of the plaintiff. I also seriously 
doubt whether plaintiff in fact suffered any detriment in the 
business. The amount he was obliged to pay was no more than 
the amount due on his original note to the Continental Life In- 
surance Company, upon which he was presumably liable. 

There is no question of ratification on the part of the defend- 
ant, because the testimony shows neither the company nor any oi 
its officers or agents had any knowledge of the transaction be- 
tween plaintiff, Castleberry, and Saunders, save what appeared 
on the face of the application, until long after the application 
had been rejected: Schnepel vs. Mellen, 3 Mont., 118; Civ. Cade, 
§ 3086; 1 Am. & Eng. Ency. Law (2d Ed.), 965. 

In the consideration of this case, many adjudications of the 
courts, in cases where life insurance companies were parties, 
have been examined, including all cases cited by the respondent. 
It seems to me that some courts, of the very highest respectability 
and learning, have taken judicial notice of matters which they 
were not by law authorized to judicially know, and have gone 
so far in holding insurance companies liable as to result in the 
application of different rules of contract law to them than would 
have been applied to individuals under the same circumstances. 
I cannot agree that this may rightfully be done. While I have 
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no doubt that many life insurance solicitors resort to repre- 
hensible means to obtain business, and sometimes commit crime, 
as was done in this case, I think the law should be applied with- 
out prejudice, to all alike, and I have no doubt that the same law 
that affords protection to a person dealing with an individual 
will, if properly construed and applied, afford equal protection 
to one dealing with a life insurance company. 

The judgment and order appealed from should be reversed. 
The action not being in equity, or based upon an agreed state- 
ment of facts, a new trial should be ordered. 

Reversed and remanded. 

Brantly, C. J., concurs. 


HOLLOWAY, J., dissenting. 

I do not think there is any question of,ostensible agency in- 
volved in this case, and therefore it is wholly immaterial that 
the plaintiff did not exercise that degree of care and caution 
which he ought to have observed. Castleberry either was or was 
not the agent of the insurance company. I am satisfied that he 
was such agent, and this, too, independent of what any of the 
witnesses may have said upon the subject. That McBride was 
the general agent of the insurance company in this state I think 
is perfectly clear: Kilborn vs. Frudential Ins. Co., 99 Minn., 
176, 108 N. W., 861. That he could make Castleberry agent of 
the company (a) by virtue of the power implied by his contract 
of agency, and (b) by virtue of the fact that the custom which he 
observed in engaging in the so-called brokerage business, was 
known to and approved by the company, is clear to my mind: 
Civ. Code, § 3140. That McBride did arm Castleberry with the 
necessary blanks to take plaintiff's application and secure his 
medical examination and send him forth for the purpose is clear. 

lf Weidenaar had passed a satisfactory medical examination, 
there cannot be any doubt that the company would have issued a 
policy, and in that event plaintiff would have been insured by, 
virtue of Castleberry’s agency in the transaction. If Castleberry 
would have been the agent in the event plaintiff's application had 
been accepted, he was no less the agent in securing the applica- 
tion, although it was not accepted, for its non-acceptance was 
not based upon Castleberry’s want of authority in soliciting the 
business. In procuring plaintiff's application, I think Castle- 
berry was the soliciting agent of the insurance company, and as 
such, he had authority “to do everything necessary and proper 
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and usual, in the ordinary course of business, for effecting the 
purpose of his agency”: Civ. Code, § 3095, subd. 1. 

That the soliciting agent of this company had authority to ac- 
cept payment of the first premium is equally clear. The blank 
applications furnished by the company disclose this fact, for 
the form of receipt to be given for such first pre- 
mium is indorsed on every such application. I think 
it is a general rule that, “where the agent is author- 
ized to accept the payment of premiums, he may exercise 
his discretion as to the mode of payment. He may, for in- 
stance, accept a note or a check, instead of the money”: May 
on Insurance, § 134. The authorities in support of this principle 
are so numerous that only a few need be cited: Michigan Mu- 
tual Life Ins. Co. vs. Hall, 60 Ill. App., 159; National Life 
Ins. Co. vs. Twiddell (KXy.), 58 S. W., 609; Carson vs. Jersey 
City Ins. Co., 43 N. J. Law, 300; Starr vs. Ins. Co., 41 Wash., 
228; Kilborn vs. Ins. Co., above. 

I do not think that any significance whatever can be attached 
to the fact that plaintiff's note was made payable to Castleberry 
and Saunders, and that they negotiated it. The company is in 
no worse situation than it would have been, had the first pre- 
mium been paid in cash and the money embezzled by Castle- 
berry. The breach of trust on the part of an agent cannot de- 
termine the question whether a contract of insurance had been 
actually consummated or the company rendered liable for the 
acts of its agent. I think the judgment ought to be affirmed. 
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The policies on the building provided they should be void if gasoline 
was used on the premises. The policies provided that no agent could 
alter their terms except by indorsement on them. Afterward poli- 
cies issued through the same agents by one of the companies to 
tenants in the building through indorsement permitted the use of 
gasoline without the knowledge of the owner of¢the building. Both 
companies, though separate entities, were substantially one in their 
business operations, the agents being the same and reporting to the 
same parties. 

Held, That the knowledge of the agents was the knowledge of the com- 
panies, and the policy on the building was not void in case of damage 
by fire and explosion of gasoline. 

Held, That agents authorized to fill out, issue, renew, countersign and 
cancel policies have power as general agents to modify the contract, 
though it provides that it can only be so modified by written indorse- 
ment. 

The agents in this case will be presumed to have in mind the policies to 
the owner when granting the permit to the tenant. 


Where the insurer, with knowledge of the breach of contract, takes no 
action, it will be presumed to be waived. 
Reformation of the contract is not necessary to sustain a plea of waiver. 


Where a fire precedes and causes an explosion the company is liable foré 
damages directly caused by the explosion, though losses from explo- 
sion are excepted from the policy, and in case of doubt the question 
of precedence is for the jury. The fire, however, must be actual, ac- 
cording to the common acceptance of the term, and not the mere 
lighting of a match or gas jet. 

Where the explosion precedes fire the burden is on the insured to show 
the damages from the latter. But the burden is on the insurer to 
show that the loss was due to a cause excepted from the policy. 


Appeal from District Court, Lake County. Action by M. 
Hyman against the German American Insurance Company and 
the German Alliance Insurance Company. Judgment for plain- 
tiff, and defendants: appeal. 


Statement of facts by HEM, J. 
These causes were consolidated for trial in the court below. 
They were argued together in this court, and are determined by 


* Decision rendered, Feb. 3, 1908. 
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one opinion. Appellee, Hyman, who was plaintiff below, was 
the owner of a certain brick store building on Harrison Avenue, 
in the city of Leadville. On August 1, 1901, and on April 28, 
1902, Wright & Stotesbury, agents of the appellant insurance 
companies, who were defendants below, issued to him two poli- 
cies of fire insurance for $2,000 each in said companies, re- 
spectively. These policies were the same in form, and were 
what is known as “New York standard policies”. Each con- 
tained the following, among other conditions :— 


This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if * 
illuminating gas or vapor be generated in the described prem- 
ises (or adjacent thereto for use therein). 

This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if * 
there be kept, ysed or allowed on the said above described 
premises benzine, gasoline * * * or petroleum, or any of 
its products of greater inflammability than kerosene oil. 

This company shall not be liable for loss caused directly 
or indirectly by invasion * * * or (unless fire ensues, and 
in that event for the damage by fire only) by explosion of any 
kind, 

This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other provi- 
sions, agreements or conditions as may be indorsed hereon or 
added hereto, and no officer, agent, or other representative of 
this company shall have power to waive any provision or con- 
dition of this policy except such as bv the terms of this policy 
mav be the subject of the agreement indorsed hereon or added 
hereto, and as to such provisions and conditions, no officer, 
agent or representative shall have such power or be deemed 
or held to have power to waive such provisions or conditions 
unless such waiver, if any, shall be written upon or attached 
hereto, nor shali any privilege or permission affecting the in- 
surance under this policy exist or be claimed by the insured 
unless so written or attached. 


The ground floor of the building was occupied as a clothing 
store by Sands Bros, tenants of the plaintiff. About the 26th 
of May, 1902, Wright & Stotesbury also issued to them a policy 
in the German American Insurance Company on their stock of 
goods. This policy was similar in form to those issued to [y- 
man. Subsequently, and about June 21, 1902, at the request of 
Sands Bros., Wright & Stotesbury attached to their policy a 
written permit for the installation of a certain specified appa- 
ratus and device for the generation and use of the vapor of 
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gasoline for lighting purposes on the premises. This appa- 
ratus or plant either had already been or was at once installed 
in the back part of the storeroom. Neither Sands Bros. nor 
Wright & Stotesbury communicated to Hyman any knowledge 
of the granting of said permit to Sands Bros. Nor did Hyman 
have any knowledge until after the fire either of the granting 
of such permit or of the installation of the gasoline lighting 
plant upon the premises. Hyman’s policies remained appar- 
ently in full force, and without any intimation from Wright & 
Stotesbury or otherwise, until after the explosion and fire, that 
defendants intended to disclaim liability thereunder. About 
9:30 p. m. on the evening of July 3d the building was seriously 
damaged by fire and explosion. As to whether the explosion 
took place first and the fire afterward, or whether the fire pre- 
ceded and the explosion was an incident thereto, is a matter 
upon which the parties differ in their conclusions drawn from the 
evidence. Appellants contend that the explosion occurred first, 
and that the fire resulted therefrom. Appellee contends that the 
fire was first and the explosion afterward, as an incident thereto. 
Substantially all of the evidence in relation to this specific sub- 
ject is included within the testimony of three witnesses, Carlson, 
Snyder, and Coble. This testimony is sufficiently stated in the 
opinion. As to the extent of the damages, there is some con- 
flict of evidence. But the court below who tried the case, a jury 
being expressly waived, found the total amount thereof to be 
in excess of the $4,000 covered by the two policies. There was 
also evidence upon the subject of the relative proportions of the 
loss due to the explosion and to the fire, respectively. A wit- 
ness for plaintiff, having fixed the total loss at $4,082.05, on re- 
buttal attributed one-third of that sum to the explosion. One 
of defendants’ witnesses places the extent of the damage from 
the explosion at $1,600, and from the fire at $1,450. Another of 
defendants’ witnesses estimates the total damages at $3,800 and 
the loss by fire at $1,769.80. But the trial court evidently 
adopted the view that the fire preceded the explosion, and that 
the explosion was an incident thereto, and rendered judgment 
for the full amount of the policies, holding that the entire injury 
proximately resulted from the fire. 


SYLVESTER G. WILLIAMS, for Appellant. 
Fiuuius & Davis, for Appellee. 
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HELM, J. (after stating the facts as above). 

1. The first ground relied on for a reversal of the judgment 
below is that both of the policies in suit were rendered wholly 
void by the installation and use of the gasoline lighting plant 
in the building insured; each of said policies prohibiting the 
generation and use of gasoline vapor on the premises without 
the consent of the insurer in writing. Wright & Stotesbury rep- 
resented both defendants in the city of Leadville. They were 
furnished with blank policies of insurance duly signed by the 
president and secretary, with authority to fill out and issue the 
same. They had power to solicit insurance, to receive applica- 
tions and premiums, to issue, countersign, renew, and cancel 
policies in that district. They were therefore general agents of 
the companies, and possessed all the authority devolved by law 
upon such agents. Acting in that capacity, they issued both 
policies to plaintiff, and also issued the policy to Sands Bros., 
who were tenants of plaintiff. The action of Wright & Stotes- 
bury in suspending the operation of the gasoline provision in 
Sands Bros.’ policy is not challenged. Defendants themselves 
make no objection in this regard. They admit that the agency 
was sufficiently broad for such purpose; and it is not questioned 
but that Wright & Stotesbury could also have suspended the 
similar provision in both of plaintiff's policies had they been 
requested by him so to do. But plaintiff did not make this re- 
quest for the very obvious reason that he had no notice or 
knowledge of the suspension of the gasoline provision in the 
policy taken out by his tenants, or that a gasoline plant had 
been installed and was in use on the premises. Yet it is in- 
sisted on behalf of defendants that the installation of the gaso- 
line plant rendered both of plaintiff’s policies void; he having 
failed to apply to Wright & Stotesbury and procure a suspen- 
sion of the gasoline clause therein, and that for this reason he 
is not entitled to recover anything in the present action. © That 
such a view would, under the circumstances, result jn gross 
injustice as well as hardship to plaintiff, must be admitted; and, 
unless coerced by cogent and powerful authority to do so, we are 
not disposed to adopt the same. The innocence and good faith 
of plaintiff are not impugned. No bad faith is in any manner 
imputed to him. He is not even charged with negligence; and, 
relying on the honor and integrity of defendants and their agents, 
he honestly supposed his policies invulnerable until they were 
challenged after the fire. At the time of granting the suspen- 
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sion of the gasoline provision in Sands Bros.’ policy, as well as 
when issuing the same, Wright & Stotesbury may fairly be pre- 
sumed to have had in mind the policies previously issued to 
plaintiff. It is true Stotesbury testifies that, when granting the 
gasoline permit to the tenants, it did not “occur” to him that 
plaintiff had policies of insurance on the building; also, that 
this fact did not “occur” to him until after the fire. But 
Wright & Stotesbury solicited plaintiff's insurance, and issued 
his policies themselves. From the date of issue of the second 
policy to plaintiff till the issue of Sands Bros.’ policy upon the 
goods in plaintiff's building less than four weeks intervened, 
and less than seven weeks passed between the former date and 
the suspension of the gasoline provision in the latter policy. 
Wright & Stotesbury were constantly dealing with this class of 
policies, and were familiar with the gasoline clause uniformly 
included therein. They must be regarded as aware of the fact 
that in suspending or waiving this provision they were sanc- 
tioning the violation of plaintiff's contracts by his tenants. 

It is suggested by counsel in argument that Wright & Stotes- 
bury had no actual knowledge of the fact that their permission 
was utilized by installation of the gasoline plant. But this, if 
true, would not be significant; for in granting the permission 
they must be held to have anticipated the installation. Besides, 
Stotesbury says; when speaking of the party who applied for 
the suspension of the gasoline clause, “I knew he would not 
come in and ask for that permit, unless the plant was in there”’. 
Had Wright & Stotesbury notified plaintiff or in any manner 
called his attention to the suspension of the gasoline provision 
in his tenants’ policy, he would undoubtedly have at once re- 
quired the removal of the plant, or have made application for a 
like suspension in the two policies issued to him. And we may 
assume that such application would have been promptly granted. 
Counsel for defendants pronounces this assumption a “fallacy”. 
He says that “it is quite as likely” that plaintiff’s application, 
had he made one, would have been refused. He further says 
“the company had the right to terminate either or both of these 
policies by cancellation’. That is to say, the company through 
its authorized agents first issues the policies for $4,000, receiving 
from the owner of the building the premiums, and retaining the 
same. It then by and through the same identical agents gives 
the tenants permission to install a gasoline plant in the building, 
which act, without a like permission to the landlord, renders his 
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insurance void. Yet it is denied that there was any legal obli- 
gation to comply with the landlord’s request, had he made such 
request, for a like suspension of the gasoline provision in his 
policies. We are not prepared to accept this view of the law. We 
do not think it has yet received judicial sanction, and are un- 
willing to take the initiative in giving such sanction. The knowl- 
edge of Wright & Stotesbury was the knowledge of the defend- 
ant companies; and their action under the circumstances may 
be presumed to have been the action of those companies. 
Whatever view we would adopt were Wright & Stotesbury them- 
selves the insurers must therefore be adopted with reference to 
these defendants. Restrictive provisions like the one under con- 
sideration are inserted into these contracts for the benefit of 
the insurer. Forfeitures are not favored in law, and the party 
for whose benefit they are inserted may always decline to insist 
upon them. Besides, the fact that these particular insurers in- 
tended to sometimes suspend or waive the present ground of 
forfeiture is shown by the insertion of an express provision for 
so doing. If the action of plaintiff's tenants could, under the 
circumstances, operate as a forfeiture of plaintiff's policies be- 
cause of a violation of the gasoline provision therein contained, 
it was the duty of defendants to notify him of such forfeiture, 
and either suspend the forfeiture provision in his policies, or, 
if he failed to request such suspension, at least to cancel those 
policies altogether and inform him of such cancellation. De- 
fendants cannot, under the circumstances, be permitted to re- 
main silent, treating the policies as valid and binding contracts 
until a fire occurs and then assert the invaliditv of such con- 
tracts; for if the insurer has knowledge of a breach of a condi- 
tion in the policy, but treats it as still operative and valid bv 
failing to assert the right to forfeit and cancel the same, the 
policy will continue in full force and effect: Home Fire Ins. Co. 
vs. Kuhlman, 58 Neb., 488: Hamilton vs. Home Ins. Co., 94 
Mo., 368; Van Bories vs. United Life F. & M. Ins, Co., 8 Bush 
(Ky.), 133; Cromwell vs. Phoenix Ins. Co., 47 Mo. App., 109: 
Pollock vs. German Fire Ins. Co., 127 Mich., 460; Dick vs. 
Equit. Fire & M. Ins. Co., 92 Wis., 46; Phenix Ins. Co. vs. 
Hart, 149 IIl., 521; Viele vs. Germania Ins. Co., 26 Iowa, 9, 96 
Am. Dec., 83. Such is the rule even where the forfeiture takes 
place entirely independent of any agency of the insurer or its 
representative. How much more strictly should this rule be ap- 
plied where, as in the present instance, the alleged forfeiture re- 





190s. ] German American Ins. Co. vs. Hyman. 257 


sults from the direct and affirmative action of the insurer’s duly 
accredited agent? 

In the cases at bar the alleged violation of the prohibitory 
clause of the contracts occurred subsequent to the issuing of the 
policies sued on. But the rule of waiver, or, in some instances, 
where the facts justify, of estoppel, is also applied even to cases 
where the general agent of the insurer has knowledge oi the 
violation of or conflict with such prohibitory clause at the time 
of issuing the policy; that is to say, the principle is even like- 
wise applied to cases where the breach exists at the very in- 
ception of the contract. In Pomeroy vs. Rocky Mountain Ins. 
& Savings Inst. (g Colo., 295) the facts were that, after a policy 
of life insurance had been forfeited for nonpayment of dues, the 
general agent of the insurance company permitted the same to 
be reinstated. When he granted such reinstatement, the agent 
was fully apprised of the assured’s impaired health through in- 
temperance, a condition that rendered the policy void; This 
court denied the insurer’s contention that the policy was thus 
rendered nugatory, and sustained the recovery thereon. At 
page 301 of g Colo., the following language is employed: 
“Johnson, having permitted the renewal of the policy and its 
issuance with full knowledge of Barton’s impaired health by 
reason of his intemperate habits, * * * having at the time 
received from plaintiff payment of all back dues necessary to its 
renewal, and thereafter payment of premiums on the policy as 
they became due, is to be regarded as having waived the condi- 
tion respecting the impairment of health of the insured by in- 
temperate habits. The company cannot be allowed to treat the 
contract as valid for the purpose of collecting dues and as void 
when it comes to paying the insurance; or, as otherwise stated, 
‘the company cannot be permitted to occupy the vantage ground 
of retaining the premium if the party continued in life, and re- 
pudiating it if he died’: Bank vs. Life Ins. Co., 52 La. Ann., 
360; Geo. Home Ins. Co. vs. Kinnier’s Adm’x, 28 Grat. (Va.), 
88; Shafer vs. Phoenix Ins. Co., 53 Wis., 361; Phenix Ins. Co. 
vs. Hart, 149 Ill., 513; Improved Match Co. vs. Ins. Co., 122 
Mich., 263; R. I. Underwriters’ Ass’n vs. Monarch, 98 Ky., 308; 
Mutual Ins. Co. vs. Ward, 95 Va., 231. Nor does the presence 
of a provision in the policy that no officer or agent shall have 
power to waive any of the restrictive clauses except where such 
waiver is expressly authorized, or that such waiver, when per- 


missible, shall in no case be effective unless written upon or at- 
VoL. XXXVII.—I7. 
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tached to the policy, change or modify the foregoing conclu- 
sions. The general agent’s power to make and rescind 
contracts implies the power to modify the same. The insurer 
is estopped from asserting a forfeiture on the ground of such 
agent’s want of authority to waive the forfeiture, or because of 
absence of the formal written indorsement upon the instru- 
ment suspending the prohibitory provision: Farmers’ & Mer- 
chants’ Ins. Co. vs. Nixon, 2 Colo. App., 266; Northam vs. In- 
ternational Ins. Co., 45 App. Div., 177; Niagara Ins. Co. vs. 
Lee, 73 Tex., 641; Phenix vs. Munger, 49 Kan., 194; James 
vs. Mutual Ass’n, 148 Mo., 10; Phenix Ins. Co. vs. Hart, supra; 
Dick vs. Equit. F. & M. Ins. Co., supra; Shafer vs. Phoenix Ins. 
Co., supra; Viele vs. Germania Ins. Co., supra: Lamberton vs. 
Ins. Co., 39 Minn., 129. 

The principle urged by defendants, and sometimes recognized, 
that the assured cannot maintain his action by showing that the 
violation of the contract was an act of his tenant without his 
consent or knowledge, has no application to the case at bar. 
Plaintiff in this case does not rely solely upon the fact that the 
alleged violation of his policies resulted from the act of his ten- 
ants. The principle mentioned applies only where the tenant 
without the consent or approval of the insurer commits some 
act in derogation of his landlord’s policy. No court would hold 
the same applicable to a case where the insurer, without notice 
to the landlord, expressly gives the tenant permission to com- 
mit the act forbidden by the landlord’s policy. To so hold would 
be to sanction a gross injustice and open the door to fraud. It 
would be to announce a rule inconsistent with the authorities, 
and sure to create universal surprise and protest. 

Nor is the argument advanced by defendants sound that 
plaintiff must first go into equity and have the contracts re- 
formed so as to embody the waiver or suspension of the pro- 
hibitory clause in question. When to plaintiff's action upon the 
contract the insurer pleads a forfeiture for violation of a given 
restrictive clause thereof, plaintiff may plead in reply facts con- 
stituting a waiver of such forfeiture or an estoppel with refer- 
ence thereto. This is not bringing in by replication a new and dif- 
ferent cause of action. There is no attempt to reform the policy 
and rest the recovery upon a new or different contract. The 
action remains upon the original contract. The replication sim- 
ply shows that defendant has no right to plead or rely upon the 
alleged violation of that contract. And, if plaintiff recovers, he 
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recovers upon the contract as it was originally written. Defend- 
ant simply is not allowed to establish the asserted forfeiture or 
violation, and thus defeat the recovery. This view is not in- 
consistent with Thompson vs. White (25 Colo., 226), cited by 
defendants. In that case the action was originally brought 
against two individuals. The replication attempted to plead 
ground for relief against a partnership. And it is needless to 
say that a right to recover against an individual and a right to 
recover against a partnership are two separate and distinct 
causes of action. We have not deemed it necessary in the fore- 
going discussion to consider the distinction based upon the 
status of the two defendant companies urged by their counsel. 
This alleged distinction rests upon the fact that the suspension 
of the gasoline provision was made by the German American 
Company by which Sands Bros.’ policy was issued, and that the 
German Alliance Company issued no policy to Sands Bros. and 
itself granted no suspension of a gasoline restriction in any such 
policy. The conclusion may fairly be drawn from the evidence 
that defendants, while separate corporate entities and with 
slightly different names, are in reality One and the same com- 
pany; or at least that for the purposes of determining the pres- 
ent question they should be treated as if they were the same 
company. The German Alliance was called the “baby company” 
of the German American. The two companies were “associated 
together in their operations”. Wright & Stotesbury were ap- 
pointed agents “under the same authority”, and they “made re- 
ports to the same persons back in New York”. When asked if 
he did not inform plaintiff that they “were practically one and 
the same company”, Stotesbury was not prepared to say that he 
did not. Jessup, the adjuster, was also the agent of both com- 
panies, with broad and extensive powers. He represented them 
both after the fire in negotiations with plaintiff for a settlement 
under both of the policies. Moreover, Wright & Stotesbury 
were, as we have seen, the general agents of both of these com- 
panies. Their knowledge and conduct were the knowledge and 
conduct of the companies. And we have no hesitancy in declar- 
ing that good faith required them to notify plaintiff of the per- 
mission granted his tenants to install the gasoline plant, and 
give him an opportunity to cause its removal, or to apply for 
like authority under his policies. In view of all the circum- 
stances, the action of Wright & Stotesbury in granting the Sands 
Bros.’ application, without notice to plaintiff, operated as a 
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waiver or as an estoppel on the part of both defendants. They 
could not remain silent, allowing plaintiff to rest securely in the 
belief that his policies were good, until the property was de- 
stroyed by fire, and then assert the invalidity thereof. 

It may be proper to suggest, in this connection, that estoppel 
in pais, like waiver, is recognized at law as well as in equity; 
also, that waiver and estoppel in pais are often employed in in- 
surance law as synonymous terms, and used. indiscriminately. 
Counsel for plaintiff urged that the conduct of Jessup, the ad- 
juster, while acting for defendants after the fire, constituted a 
waiver of the forfeiture, if a forfeiture took place. There is 
plausibility in this contention, viewed in the light of some of the 
recent and able decisions. But, in view of the foregoing conclu- 
sion, it is unnecessary for us to consider this subject in the pres- 
ent opinion. And we prefer to leave the same open for full in- 
vestigation and decision at some future time. 

2. We come now to the second proposition urged by defend- 
ants for a reversal of the judgment under consideration. Plain- 
tiffs policies contained, among other provisions, a declaration 
that the insurer would not be liable for loss caused directly or 
indirectly by explosion of any kind, unless fire ensued, and in 
that event for damage by the fire only. The evidence clearly 
shows that a portion of the damages suffered resulted from the 
explosion. And defendants contend that, by virtue of the above 
provision in the policy, they are at least relieved from liability 
for this part of the loss; that, at most, they can only be held 
to the extent of the injury caused by the fire alone. If the fire 
preceded the explosion and the explosion was an incident there- 
to, the fire was the direct or proximate cause of the injury by the 
explosion, and plaintiff was entitled to recover for his entire loss. 
But, if the explosion preceded the fire and was not caused by it, 
plaintiff can, under the express terms of the policy, only recover 
for that proportion of the damages resulting from the fire alone. 
This construction is well established. There seems to be no setri- 
ous conflict of authority in relation thereto: Waters vs. Mer- 
chants’ L. I. Co., 11 Pet. (U. S.), 225; 2 May on Insurance, 413: 
3 Joyce on Insurance, § 2593; Ostrander on Fire Ins., § 325; 
Washburn vs. Artisans’ Ins. Co., Fed. Cas. No. 17,212. But 
obviously the precedence of the explosion or of the fire is a 
question of fact. It depends upon and can only be determined 
by the evidence. And we must pursue this inquiry by reference 
to that portion of the record. The rule as to the burden of proof 
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on this subject may be stated as follows: When the assured has 
shown the execution of the contract, also the loss together with 
the amount thereof, and @otice to the insurer, the burden is on 
the insurer to prove that the loss or a part thereof is within one 
of the exceptions stated in the policy. It is hardly necessary 
to cite authorities upon this proposition. It is strictly in har- 
mony with recognized rules for the construction of contracts, 
and defendants do not controvert it in their brief. Suit being 
brought upon the contract, it is for the insurer, who resists the 
recovery, to plead the exception upon which he relies, and to 
sustain the plea by appropriate proofs. It follows that in the 
cases at bar the burden was on defendants to aver and prove 
that the loss or some portion thereof was within the foregoing 
exception. That is to say, the burden was upon defendants to 
show that the explosion preceded the fire, and that some por- 
tion of the loss sued for was occasioned by the explosion, and 
not by the fire. 

There is no evidence in the case tending to show that a fire 
existed on the premises prior to the explosion. An inference 
may, perhaps, be drawn that something ignited the gasoline 
vapor and caused the explosion; but as to precisely what was 
such igniting agency does not appear. It was 9:30 p. m. in 
July. There was no fire in the stoves for heating purposes. 
There were some electric lights, but no actual combustion ap- 
peared to be taking place, save that arising from the use of il- 
luminating lamps. On the other hand, all the testimony on 
the subject is to the effect that the fire was first seen after the 
explosion, and tends to show that it was caused by the explo- 
sion. Carlson, who was a salesman attending to his duties in 
the store, had the best opportunity of any witness called to 
know the fact in this regard. He was standing in the middle of 
the room and in full view of the rear portion thereof, where the 
fire was first discovered. He noticed no smoke or odor such 
as would be produced by a living or smouldering flame or by 
escaping gas. He says: “I don’t think there was any fire in 
the building before the explosion occurred.” Again: “There 
was no fire in there to my knowledge of any kind. The first thing 
I knew of the accident was the explosion.” And, again: “I 
got out of the building before the fire occurred.” Yet he had 
from thirty-five to fifty feet to go before reaching the side- 
walk. Carlson is corroborated in this particular by the other 
two witnesses who testified on the subject. Neither of them was 
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in the store, but they both heard the explosion; and both rushed 
into the street as quickly as possible thereafter. At first the 
building appeared to be dark, as tif lights had been extin- 
guished; but a few seconds afterward the fire blazed up at the 
rear end of the storeroom. Fire is often the result of gasoline 
explosions. It usually follows quickly after the explosion; and 
this is especially true where inflammable materials like goods 
in a clothing store surround the exploding vapors. If any tes- 
timony had been received tending to show that a fire preceded and 
caused the explosion thus creating a conilict of evidence upon 
this subject we would probably regard the decision of the trial 
court as controlling. But, under the circumstances, we must 
conclude that he adopted an erroneous view of the law, or mis- 
conceived the effect of the evidence. Governed by this evidence, 
as, of course, we must be, we can come to no other conclusion 
but that the explosion produced the fire, and was not itself a 
mere incident to or result of a preceding fire. 

In this connection, a further consideration must be borne in 
mind. The “fire” referred to in the provision of the policies un- 
der consideration is an actual fire according to the ordinary and 
common use of the term. The blaze produced by lighting a 
match, gas jet, or lamp is not alone such a fire as is contem- 
plated; and the accidental igniting of gas by such means, re- 
sulting in an explosion, does not, within the language of the 
contract, render the explosion an incident to a fire. In Mitchell 
vs. Potomac Ins. Co. (183 U. S., 42) it appeared that employees 
were in the habit of lighting a match when searching for arti- 
cles in a certain portion of the basement. The evidence showed, 
or tended strongly to show, that the explosion was caused by 
the blaze from such a lighted match coming in contact with gaso- 
line fumes. The identical question now under consideration 
was raised in that case under a similar provision in the policy. 
The court at the trial, among other instructions, gave the follow- 
ing: “(2) It an explosion occurred from contact of escaping 
vapor with a match lighted and held: by an employee of the 
plaintiff, and the loss resulted solely from such explosion, the 
verdict must be for the defendant. (3) A match lighted and held 
by an employee of the plaintiff coming in contact with vapor 
and causing an explosion is not to be considered as fire within 
the meaning of the policy.” These instructions were upheld by 
the court. That learned tribunal, at page 52 of 183 U.S., says: 
“We think each instruction was correct. A loss occurring solely 
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from an explosion not resulting from a preceding fire is covered 
by the exception in the policy. And an explosion which occurred 
from contact of escaping vapor with a lighted match, under the 
facts stated, would also plainly come within the exception of the 
policy. Also a lighted match is not ‘fire’ when used as stated in 
the above third clause of the charge.” Further sustaining the 
construction that, in order to be within the meaning of the 
contract, the ignition of the explosive substance must be caused 
by an actual combustion involuntarily or illegally started, termed 
by some of the authorities a “negligent or unlawful” fire, and 
not by a harmless combustion, such as a lighted cigar, the burn- 
ing of gas jets, the lighting of matches, reasonable fire in a stove 
for heating purposes, and other “innocent” fires, see the fol- 
lowing additional authorities: Ostrander on Fire Ins. (2d Ed.), 
§ 325; May on Ins. (4th Ed.), § 416a; United Fire Ins. Co. vs. 
Foote, 22 Ohio St., 340; Renshaw vs. Fireman’s Ins. Co., 33 
Mo. App., 401; Briggs vs. Ins. Co., 53 N. Y., 449; Transat- 
lantic Fire Ins. Co. vs. Dorsey, 56 Md., 7o. 

Defendants then having shown that in this instance the explo- 
sion preceded and caused the fire, it became necessary to de- 
termine what proportion of the resulting injury was produced 
by such fire; for, as we have seen, by the terms of the contract, 
compensation can he recovered only for the damages thus caused. 
And upon this issue, viz., discriminating between the damages 
caused by the explosion and those caused by the fire and show- 
ing the extent of loss resulting from the fire, the burden de- 
volved upon plaintiff. That is to sav, defendants having shown 
that the explosion occurred first in point of time, the burden 
shifts to the plaintiff, and it becomes his duty to prove the ex- 
tent of the damages suffered from the subsequent and resulting 
fire. “When policy in terms assumes damage by lightning, but 
excludes that caused by cyclone or wind or tornado, the burden 
rests upon the assured to show just what damage was caused 
by the lightning, exclusive of the wind. Both claim and re- 
covery must be confined to the actual direct damage caused by 
the lightning :’ Clement on Fire Ins., 126, rule 8, and cases 
cited. “The testiniony seems to show some injury by lightning, 
and they claim damage was also caused by wind. In order to 
recover under the termis of the policy, it was incumbent upon 
the plaintiff to distinguish the two elements of damage. For 
that resulting from the lightning he had a right to recover; but 
for that which was caused by the wind there was no liability 
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whatever upon the part of defendant :” Warmceastle vs. Ins. Co., 
201 Pa., 304. In Beakes vs. Phoenix Ins. Co. (143 N. Y., 402) 
defendant requested the court to charge the jury: “That if 
lightning struck the buildings and did some damage, and the 
wind came on and did the main damage, the jury must strictly 
confine their verdict to the actual damage done by lightning, but 
cannot give a verdict for damage done by wind.” The Supreme 
Court of New York declares that the refusal to give this in- 
struction was error, and at page 407 of 143 N.Y., says: “The 
lightning clause of the policy already quoted is very carefully 
worded, and limits the liability of the company to direct loss 
caused by lightning, and expressly excludes damage by cyclone, 
tornado, or windstorm. It must be admitted that the duty of 
a jury in cases of this character is difficult to perform. lf a 
building is shattered by a lightning stroke, but not prostrated, 
and a moment later a high wind completes the work of destruc- 
tion, it is not by any means an easy task for counsel to prove the 
plaintiff’s case or for the jury to determine the amount of recov- 
ery and apportion the loss between lightning and wind. Courts 
are required, however, to enforce contracts as drawn by the par- 
ties, and under this lightning clause in the standard policy juries 
must be required to limit the recovery of plaintiffs to the direct 
loss or damage caused by lightning.” Of course, it is not neces- 
sary for us to consider the fact that in the cases last above re- 
ferred to the clause of the policy under consideration allows a 
recovery for damage done by lightning, but prohibits the same 
for damage done by wind; whereas, the clause of the policies 
sued on in the cases at bar makes the insurer liable for damage 
done by fire, but excludes liability for that resulting from ex- 
plosion, unless the explosion results from a fire. Obviously the 
construction in this particular applied in one class of cases is 
equally applicable to the other class of cases. The witnesses in 
these cases succeeded in making this discrimination; but their 
testimony as to the extent of the damages resulting from the 
fire is conflicting. And, as the trial court failed to resolve the 
conflict, wrongfully adjudging the entire loss against defendants, 
we must reverse the judgment and remand the cause for a new 
trial. 
Reversed. 
Steele, C. J., and Maxwell, J., concurring. 
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UNITED STATES CIRCUIT COURT. 


W. D. PENNSYLVANIA. 


STANDARD LEATHER CO. 


v8. 


NORTHERN ASSURANCE CO. or Lonpon, ENGLAND.* 


The policy was procured by brokers who, before its delivery to insured, 
were notified by the company of its intention to cancel. The prop- 
erty burned before the delivery of the policy to insured or it was 
notified regarding the cancellation. 

Held, That the brokers were only agents for procuring the insurance, and 
notice of cancellation to them was ineffectual. 


At Law. On motion for judgment non obstante veredicto. 


J. S. & E. G. Fercuson, for Plaintiff. 
J. H. Harrison, for Defendant. 


BUFFINGTON, C. J. 

This was a suit by the Standard Leather Company against the 
Northern Assurance Company upon a policy of insurance. The 
company defended upon three grounds: First, that the policy 
was canceled before the fire; second, that it was avoided by: 
naphtha on the premises; and, third, that immediate notice of 
the fire was not given. The second and third grounds were de- 
cided in favor of the plaintiff by the verdict, and defendant now 
moves to enter judgment in its favor non obstante veredicto on 
the reserved question, viz. :— 

“Whether the notice oi cancellation in this case, given to the 
brokers who procured the insurance and not given to the insured, 
was sufficient to cancel the policy.” 

Ihe facts of the case are: Prior to May 31, 1904, the Negley 
& Clark Company, a firm of insurance brokers, solicited from 
Mr. Lappe, an officer of plaintiff, an order for insurance, and 
on May 31st wrote the plaintift making an offer to secure $75,- 
ooo. ‘They were authorized to secure it; Clark, one of the firm, 
testifying their instructions were “simply general instructions to 
place some insurance, ii we could”. Thereupon they procured 
from the defendant’s agent the policy in suit, were duly charged 


* Decision rendered, Nov. 14, 1907. 
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with the premiums, and no question of premium payment is 
made. On report to the defendant of the issue of the policy by 
its agent, defendant directed its cancellation. The policy pro- 
vided as follows :— 


This policy shall be canceled at any time at the request of 
the insured, or by the company by giving five days’ notice of 
such cancellation. If this policy shall be canceled as herein- 
before provided, or become void or cease, the premium hav- 
ing been actually paid, the unearned portion shall be returned 
on surrender of this policy of last renewal, this company re- 
taining the customary short rate, except that when this policy 
is canceled by this company by giving notice it shall retain 
only the pro rata premium. 


Notice of cancellation was given to the Negley & Clark Com- 
pany the latter part of June, but none to plaintiff by defendant 
or the Negley & Clark Company. The policy had not been de- 
livered by the Negley & Clark Company to the plaintiff when 
they received notice of cancellation. On July 3d Clark, a mem- 
ber of the Negley & Clark Company, informed Mr. Lappe they 
had secured $75,000 insurance on plaintiff’s property. That 
property, so insured by the defendant’s policy, was destroyed 
by fire on July 11th. 

Now it is clear that in point of fact the Negley & Clark Coni- 
pany were agents of the plaintiff solely for the purpose of pro- 
curing insurance, for no express authority, verbal or written, au- 
thorizing any other act is shown. When they procured such 
insurance, and the defendant’s policy was delivered to them as 
the plaintiff's agents, they had as between the plaintiff and de- 
fendant carried out their agency. To this effect is Grace vs. 
American Central Ins. Co. (109 U. S., 282), where it is said :— 

“As the uncontradicted evidence was that Anthony’s (Negley 
& Clark’s) agency or employment extended only to the procure- 
ment of the insurance, * * * his agency ceased when the 
policy was executed.” 

That the policy remained in the hands of the agents did not 
enlarge the scope of their agency. The policy being in their 
hands as agents to procure, subsequent delivery or nondeliv- 
ery to their principal neither broadened the agency nor affected 
the principal’s rights. The policy having been executed by de- 
fendant and delivered to the plaintiff’s agent, that, as between 
the defendant and the plaintiff, was a delivery to the plaintiff. 
Such being the case, the law is well settled in the Federal courts 





1908.] Dolsen vs. Phenix Preferred Accident Ins. Co. 267 


(Grace vs. American Central Ins. Co., supra; Kehler vs. New 
Orleans Ins. Co. [C. C.], 23 Fed. Rep., 709; Adams: vs. Mfg. 
Co. [C. C.], 17 Fed. Rep., 630) that notice of cancellation to 
the broker did not affect the rights of the insured. 

The motion of the defendant for judgment is denied. The 
clerk will enter judgment for the plaintiff on the verdict. 


SUPREME COURT OF MICHIGAN. 


DOLSEN 
v8. 
PHENIX PREFERRED ACCIDENT INS. CO.* 


A letter from the district manager, stating that the premiums were paid, 
under certain conditions was prima facie evidence of their payment. 


The company wrote to the counsel of insured in an accident case that 
the matter had been placed in the hands of its counsel. The former 
wrote to the latter, who replied that he would not be able to take 
the matter up at once, but sent no further word. 


Held, That a clause limiting the right of action to three months from its 
accrual had been waived. 


The company, though entitled to a submission of the damages to a jury, 
requested a directed verdict. The judge stating that it was the wish 
of both parties that it should be treated as a question of law, directed 
a verdict for the plaintiff and no complaint at the time was made. 

Held, That the company could not afterward complain. 


Error to Circuit Court Bay County. Action by Mordred C. 
Dolsen against the Phoenix Preferred Accident Insurance Com- 
pany. Judgment for plaintiff and defendant brings error. 


AssporT & Assort, for Appellant. 
LEE E. Jostyn, for Appellee. 


BLAIR, J. 

Action on an insurance policy to recover the sum of $300 al- 
leged to be due to the plaintiff, :n accordance with the terms 
thereof, in consequence of the death-of Lee Dolsen by drowning 
on the 15th day of July, 1906. The declaration was filed as com- 
mencement of suit March 23, 1907. Plea was filed March 27, 
1907, with notice (1) of the contract limitation of. the right to 
bring suit to three months “after the time when right of action 





* Decision rendered, Feb. 15, 1908. 
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may accrue or liability is denied by the company”; (2) that liabil- 
ity could not exceed one-tenth of the indemnity provided, because 
Lee Dolsen came to his death “through and from unnecessary, 
voluntary, or involuntary exposure to danger, and by and 
through his own gross negligence.” At the conclusion of the 
proofs, the court directed a verdict for the plaintiff, and defend- 
ant brings the record to this court for review on writ of error 
presenting four points for our consideration, which we will con- 
sider in their order. 

1. Plaintiff failed to prove that the policy was in force at 
the time of Dolsen’s death, because there was no proof of the 
payment of the monthly premiums necessary to renew its life, 
and verdict should have been directed for defendant. The letter 
of District Manager and Adjuster Jordan, stating that “the pre- 
miums on the policy were paid under certain conditions”, etc., 
was prima facie evidence at least of the payment of the premi- 
ums. 

2. Plaintiff's cause of action was outlawed. ‘The following 
provisions were indorsed upon the policy :—- 


Fifteenth. (a) No action at law nor arbitration proceedings 
for recovery hereunder, shall be brought or instituted until 
after three months from date of filing final proofs at home 
oftice of the company in Detroit, Mich., nor brought or insti- 
tuted at all unless commenced within three months after the 
time when right of action may accrue, or liability is denied 
by the company. (b) If at any time any question or difference 
shall arise between this company and the assured, or his bene- 
ficiary, their representative, heirs or assigns, respecting the 
validity of any claim, adjustment of any loss or auditing of any 
claim, under this contract, it shall be submitted to a commis- 
sion of arbitration, consisting of three registered physicians 
in good standing, to consist of the company’s physician, 
to be paid for by the company; the claimant’s physician, to 
be paid for by the claimant; and a third physician to be se- 
lected by these two, and to be paid for by the company and 
the claimant jointly, unless the right to said arbitration is ex- 
pressly waived in writing by the company. The decision of 
said commission or arbitration shall in all cases be final. This 
agreement to arbitrate shall be and is a condition precedent to 
any suit or proceedings at law, and no suit or proceedings at 
law shall be maintained except to entorce the award of such 
commission of arbitration, unless the right to arbitrate is ex- 
pressly waived, in writing, by the company. 


Proofs of death were filed August 7, 1906. Defendant’s coun- 
sel argue that “liability under the claim sued upon was denied 





1908.] Dolsen vs. Phenix Preferred Accident Ins. Ce. 269 


as early as August 27, 1906, when the compromise offer [Ex- 
hibit 1] was sent to plaintiff”, and that the time within which suit 
could be commenced began to run November 7, 1906, and ex- 
pired February 7, 1907. Exhibit 1 is a check for $30 payable 
to the order of plaintiff, upon which there was an indorsement 
that, if used, it should constitute a compromise settlement. This 
check was sent forward by Jordan, and is referred to in the let- 
ter above mentioned. Instead of being a denial of all liability, 
the letter was an admission of liability under the thirteenth 
clause of the policy, which limited the company’s liability to one- 
tenth of the amount otherwise payable, in the event of death 
resulting “from unnecessary exposure to obvious risk of injury 
or obvious danger”. ‘The check was refused and returned to 
the company, plaintiff insisting upon his right to the full amount 
of the policy, and thereupon the provision as to arbitration be- 
came applicable. Plaintiff's counsel wrote to defendant Sep- 
tember 10, 1906 :— 

I note clause 14 on the back of the policy, but I am not in- 
clined to the belief that it is a part of the policy, as I find no- 
where anything which recites that it is made a part of the 
policy. However, I wish to inquire whether we are to treat 
your allowance of the claim at only $30 as a waiver of the 
arbitration clause contained in said paragraph 14? If not, 
and you desire arbitration, please advise me by return mail, 
and, if | can bring myself to the idea that clause 14 is binding 
and that you are entitled to arbitration, and that you have not 
waived it by allowing the claim at less than the amount 
proven, I will advise you of our position and name our physi- 
cian in accordance with the terms of said section. If we must 
arbitrate the claim, we wish to proceed promptly and with- 
out delay, as the matter has now been held up for some time. 
Plaintiff's counsel wrote again, referring to the subject, on 

September 26, 1906, to which letter a reply was written Sep- 
tember 29th, signed by the secretary of the company, as follows: 

Replying to yours of the 26th inst. in re Lee Dolsen matter, 
will say that we have placed this matter in the hands of om 
general counsel, Chas. S. Abbott, who will take the matter 
up with you. 

On November 5, 1906, defendant’s general counsel wrote the 
following letter :— 

Yours of Oct. 30th duly received. In reply will say that 
files and your letter were handed to me some time in Septem- 
ber, and by me referred back to the secretary of the insurance 
company for further investigation as to some of the facts, 
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and has not been returned to me. I will get the files at my 
earliest convenience, and thereupon give the matter my 
prompt attention. Owing to my absence from the city, your 
letter of the 30th was not received by me or called to my at- 
tention until this afternoon, and unfortunately I will leave the 
city to-day, and will therefore be unable to give the Dolsen 
matter any attention until the latter part of the week. Asking 
you to patiently bear with me, I beg to remain, 
Etc. On November 19th and on February 19th plaintiff’s coun- 
sel wrote to defendant’s counsel, receiving a reply on February 
23d stating that the files had been withdrawn from his hands, 
“and we are not in a position to advise you as to the company’s 
attitude”. Mr. Abbott’s letter of November 5th authorized the 
delay of plaintiff's counsel, in the absence of further communica- 
tion, and waived the contract limitation as to the time of bring- 
ing suit: Turner v. F. & C. Co., 112 Mich., 425. 

3. The court erred in admitting the letters in evidence for 
the purpose of showing waiver; the waiver not having been 
pleaded. No such objection was made in the court below, and 
it cannot therefore be considered here. 

4. The court erred in not limiting the damages to $30 in ac- 
cordance with the provisions of the thirteenth paragraph of the 
policy, or else such question should have been submitted to the 
jury. We agree with the opinion expressed to counsel by the 
circuit judge, that the proofs raised a question of fact as to 
whether the death came within the limitation of the thirteenth 
paragraph, which question the defendant had a right to have 
submitted to the jury. Defendant’s counsel, however, did not 
ask to have this question submitted to the jury, but insisted that 
the court should direct a verdict in its favor. Plaintiff's counsel 
contended that plaintiff was entitled to an instructed verdict. At 
the close of their remarks, the following occurred: “The Court: 
Do you gentlemen both wish it treated as a question of law to be 
passed upon by the court? Mr. Joslyn: I do. The Court: 
30th sides do. Then I will direct a verdict for the plaintiff for 
the amount of the policy, with interest, and sustain the motion 
of Mr. Joslyn, under the statement of counsel that it is to be con- 
sidered a question of law. I am willing to take the responsibility 
of all questions of law; but, as to questions of fact, I think they 
ought to go to the jury.” Ifthe statement of the court that both 
sides desired this question treated as a question of law was incor- 
rect, defendant’s counsel should have at once corrected the mis- 





1908.] Gragg vs. Home Ins. Co. 271 


take Not having done so, they cannot now complain: Myers 
vs. Myers, 143 Mich., 32. 
The judgment is affirmed. 


COURT OF APPEALS OF KENTUCKY. 


GRAGG 
v8. 
HOME INS. CO. or New York.* 


The policy provided that it should be void in case of any change in title 
without consent. The property was sold and the policy assigned to 
the purchaser without such consent. The assignment was made with 
the consent of a former agent. 


Heid, That mere knowledge of the assignment of the policy, without its 
consent would not bind the company. 


The same character of notice of the revocation of an agent in order to 
bind the public is necessary as that required in a dissolution of part- 
nership. The question of the sufficiency of the notice to one dealing 
with such agent is for the jury. 


Where sufficient notice of the revocation of the authority of a general 
agent had not been given and the insured dealt with him in good 
faith the company is liable. 


Held, That the mere verbal statement of such agent that he had continued 
to act after the revocation would not be competent as evidence, but 
any writing from the company bearing on the question would be 
admissible. 


Appeal from Circuit Court, Pulaski County. Action by Ottis 
Gragg against the Home Insurance Company of New York. 
From a judgment for defendant, plaintiff appeals. 


Morrow & Morrow, for Appellant. 
V. P. Smiru, for Appellee. 


CARROLL, J. 

In February, 1904, the defendant company issued a policy of 
fire insurance to Mrs. B. E. Gragg, insuring her property 
against loss or damage by fire for one year. The policy was 
issued by Harry Wait, who was the agent of the company at 
Somerset, Ky., at which place Mrs. Gragg and her son, the 
appellant, lived. In May, 1904, Mrs. Gragg sold and conveyed 
~ % Decision rendered, Feb.12,1908. #2 
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the property covered by the insurance policy to her son, the 
appellant. In September, 1904, the property was destroyed by 
fire, and, the company refusing to pay the insurance, this ac- 
tion was brought. For defense the company relied upon a clause 
in the policy providing that “this entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shall 
be void if any change other than by death of insured take place 
in the interest, title, or possession of the subject of insurance, 
whether by legal process, or judgment, or by volunteer act of 
the insured, er otherwise”. In avoidance of this defense, appellant 
set up that on May 2, I9g04, the company by its agent, Harry 
Wait, consented and agreed that the policy might be transferred 
to appeilant. To this the reply was made that Wait at the time 
of the alleged consent was not the agent of the company. 
There is some question as to whether or not the policy was 
transierred by Wait purporting to act for the company, to ap- 
pellant; but, passing this issue as immaterial, the principal ques- 
tions in the case are whether or not Wait had any authority to 
make the transier, and whether or not the company consented 
to it. It is admitted that in March, 1904, Wait was discharged 
or removed as agent, and Denton & Robinson, who also had 
an office as insurance agents in Somerset, were appointed agents 
in his place. Appellant, confronted by this fact, sought to es- 
cape the effect of it by attempting to show that although Wait 
had been removed by the company, and other agents appointed 
in his place, yet he continued to act as agent in the settlement 
of policies that were issued by him; that Wait, at the time he 
made the transfer on the policy, notified the company of the 
fact; and, further, that appellant had no notice that Wait had 
been removed as agent, and in good faith believed he had au- 
thority to make the transfer. The company denied that it had 
any notice or information that the policy had been assigned or 
transferred to appellant, or that Wait transacted any business 
for it as agent after his removal. The office of Denton & Robin- 
son was only a short distance from that occupied by Wait, and 
appellee contends that in a city the size of Somerset appellant 
knew, or might have known, of Wait’s removal and the.ap- 
pointment of Denton & Robinson, and that, considering the 
evidence introduced upon the subject of Gragg’s knowledge of 
Wait’s removal, it was a question for the court, and not the 
jury, to say whether he had or not notice of this fact. 
Entertaining this view the lower court refused to submit this 
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issue to the jury, but instructed them that Wait was not the 
agent of the company at the time the transfer of the policy was 
made, and that they should find a verdict for the company un- 
less they believed from the evidence that at or before the time of 
the sale of the property Mrs. Gragg assigned her interest in the 
policy to appellant, and that before the fire the company had 
knowledge of such assignment and consented thereto, or ratified 
or acquiesced in the action of Wait in transferring the policy. 
Appellant complains of this instruction, and also of the refusal 
of the trial court to give the following instructions asked for by 
him: “(1) If you believe from the evidence in this case that the 
defendant company or its agents had or received knowledge or 
information before the fire that Mrs. Gragg had sold and con- 
veyed the property mentioned in the policy to appellant, Ottis 
Gragg, and had assigned and transferred said insurance policy 
to him, then the law is for the plaintiff, and you will so find; and 
unless you so believe you will find for the defendant. (2) If you 
believe from the evidence in this case that the defendant, Home 
Insurance Company, had held Harry Wait out to the general pub- 
lic as its agent for the purpse of transacting its business, and 
that the defendant, at’the time he was removed as agent, failed 
to notify the general public and persons with whom he had pre- 
viously dealt that Wait was no longer the agent of defendant, and 
that the plaintiff, Ottis Gragg, in good faith and without notice 
to the contrary, believed Wait to be the agent, and Wait signed 
the transfer of the policy on May 2, 1904, then the law is for the 
plaintiff, and you will so find.” 

The first instruction offered by appellant did not correctly pre- 
sent the law of the case. The mere fact that the company might 
have had knowledge or information that Mrs. Gragg had as- 
signed the policy to Ottis Gragg did not bind it, as under the 
provisions of the contract of insurance the company’s liability 
after the transfer depended upon the fact that it consented to it. 
It could only be bound by its consent to the transfer, not by its 
knowledge that it had been made. The company, if the applica- 
tion had been made to it, might have declined, as it had the right, 
to consent to the transfer, and have elected to cancel the policy. 
In any event, the change in the title rendered the policy void, 
unless consented to by the company; and this feature, indis- 
pensable to a recovery by appellant, was entirely omitted from 
instruction No. 1 offered by him. 


The second instruction, although defective in form, presented 
VoL. XXXVII.—18. 
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a question at issue which appellant was entitled to have sub- 
mitted to the jury. Wait had been acting as general agent for 
the company at Somerset, and before his removal as agent had 
the power and authority to bind the company by consenting to 
the transfer of the insurance; and although he was removed as 
agent before the transfer was made, yet if, as between the com- 
pany and appellant, he may be treated as agent, the company is 
bound by his act. So that the question is what notice, if any, 
was appellant entitled to as one of the general public that Wait 
had been removed as agent? The policy had been issued by 
Wait as agent, and it was entirely reasonable that appellant, with 
knowledge of this fact, should have gone to him to have it trans- 
ferred. He testifies that he believed that Wait was the agent, 
and he did not know of his removal. Whether this statement is 
true or not, we express no opinion. The law applicable to cases 
of this character is not of doubtful import. On the contrary, cer- 
tain principles governing the relation of principal and agent in 
dealings with third parties are generally recognized as correct. 
In Meckem on Agency, § 224, it is said :— 


Where a general authority is shown ¢o have existed, it may 
be presumed to continue until it is shown to have been re- 
voked, and persons who have dealt with the agent as such, or 
who have had notice of his authority, may very properly ex- 
pect that if the authority be withdrawn they will be given, 
reasonable and timely notice of that fact, and they may there- 
fore lawfully presume, in the absence of such notice, that the 
authority still continues; and it is therefore the general rule 
of the law that the acts of a former general agent, within the 
scope of his original authority, will, notwithstanding its revo- 
cation, continue to bind the former principal to those parties 
who have been and still are dealing with him in good faith in 
reliance upon his former authority until they have had notice 
of his revocation. * * * 


Section 228 :— 


What shall be deemed sufficient notice in any case, and how 
it shall be given, are questions concerning which it is impos- 
sible to lay down any general rule which shall be both com- 
prehensive and precise. It is evident that these questions 
must be largely determined by the facts and circumstances oi 
each particular case. * * * All must be done that may be 
reasonably required to make the knowledge of the revocation 
coextensive with the knowledge of the authority. The case is 
analogous to that of a dissolution of a partnership, and is gov- 
erned by the same rules. To all persons who have had actual 
dealings with the agent, actual notice must be given, or such 
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knowledge of the fact must be brought home to them as would 
be sufficient to put an ordinarily prudent man upon inquiry. 
To persons who have had no actual dealings, notice may be 
given by publication in some newspaper of general circulation. 
Notice by publication is sufficient, even to those who have had 
dealings with the agent, if it can be shown that they saw it; 
otherwise, not. 

In Clarke & Skyles on the Law of Agency (vol. 1, p. 414) the 

authors state the rule thus :— 


Whenever a general agency has been established for any 
purpose, all persons who have dealt with such agent, or who 
have known of the agency and are apt to deal with him, have a 
right to presume that such authority will continue until it is 
shown to have been terminated in one way or another; and 
they also have a right to anticipate that, if the principal revoke 
such authority, they will be given due notice thereof. It is a 
general rule of law, therefore, upon which there seems to be 
no conflict of authorities, that all acts of a general agent with- 
in the scope of his authority, as respects third persons, will be 
binding on the principal, even done after revocation, unless 
notice of revocation has been given to those persons who have 
had dealings with and who are apt to have other dealings with 
the agent upon the strength of his former authority. 


These general principles are approved in Joyce on Insurance, 
§ 721; Wood on Insurance, vol. 2, § 432; Springfield Fire & 
Marine Ins. Co. vs. Davis, 18 Ky. Law Rep., 654; Am. & Eng. 
Ency. of Law, vol. 1, p. 1220; Capen vs. Pacific Mutual Ins. Co., 
25 N. J. Law, 67; Mitchum vs. Bank of Kentucky, 9 Dana, 166; 
Kennedy vs. Bohannon, 11 B. Mon., 118; Gaar vs. Huggins, 12 
3ush, 259. The last three Kentucky cases cited deal with the 
subject of partners; but it is generally recognized that the prin- 
ciples applicable to the revocation of a general agent’s authority, 
so far as notice to the public is concerned, apply to the dissolu- 
tion of a partnership—that the same character of notice is re- 
quired to inform the public of the revocation of an agency as is 
necessary to give information of the dissolution of a partnership. 
It will be further observed that a distinction is made between 
the notice necessary to be given to those persons who have 
dealt with the agent before his revocation and persons who deal 
with him after the revocation, but without sufficient notice of it. 
A different rule also obtains when the agency is special or limited 
to one transaction. Without further elaboration of this point, 
it is sufficient to say that it was a question for the jury under 
proper instructions to determine whether or not Gragg had such 
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information of the revocation of Wait’s authority as would be 
sufficient to give a person of ordinary prudence notice that his 
agency had terminated. As Gragg had no previous dealings 
with Wait as agent of the company, he was not entitled to the 
same character of notice that persons who had been dealing with 
Wait as agent had a right to demand. 

In addition to the instruction given by the court, the jury 
should have been instructed that, it being admitted that Harry 
Wait was a general agent of the insurance company, having au- 
thority to issue, assign, and transfer policies, if they believed 
from the evidence that the company had not given to the public 
such notice of Wait’s removal as agent as was reasonably neces- 
sary to put persons of ordinary prudence on notice of his re- 
moval, and that Gragg, at the time he procured Wait’s consent 
to the transfer of the policy, had no notice or information suffi- 
cient to put a reasonably prudent man upon inquiry that Wait 
had been removed as agent, and he in good faith believed that 
Wait was then the agent of the company, and futher believed 
from the evidence that Wait, purporting to act as agent of the 
company, signed the transfer of the policy, they should find for 
the plaintiff. If appellant can offer any evidence, independent 


of Wait, that Wait had continued to act as agent for the com- 
pany after his removal, he should be permitted to do so; but 
verbal statements of Wait to this effect are not competent, al- 
though any writing received by him from the company that 
would throw light upon the subject would be admissible. 
Wherefore the judgment of the lower court is reversed, with 
directions to grant a new trial in conformity with this opinion. 
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COURT OF APPEALS OF MARYLAND. 


REYNOLDS 
vs. 


GERMAN AMERICAN INS. CO.* 


The policy was dated December 22d, and issued in a day or two, but was 
corrected as to the amount of insurance on the 29th of January by the 
agent, when the premium was paid. The agent had told him he was 
insured on the 22d. 

Held, That the 22d was the date on which it began. 


Where the policy requires an inventory to be taken within thirty days, 
otherwise it should be void, an inventory taken fourteen days later 
than that stipulated was not a compliance, and the policy was void. 


Appeal from Baltimore City Court. Action by Frank M. 
Reynolds against the German American Insurance Company. 
From a judgment for defendant, plaintiff appeals. 


Joun L. G. LEE and Joun C. Ross, for Appellant. 
S. JoHNsSON Por and EpGAR ALLAN PoE, for Appellee. 


Boyp, C. J. 

The appellant sued the appellee on an insurance policy, for a 
loss alleged to have been sustained by a fire which occurred on 
February 20, 1906, and destroyed his stock of merchandise. ‘The 
case was taken from the jury on the ground that the policy is- 
sued by the appellee was null and void, by reason of the appel- 
lant failing to comply with what is called the “Iron-Safe Clause” 
which was attached to the policy. The part of that clause in- 
volved in this case is as follows :— 


Tron-Safe Clause. 


Warranty to Keep Books and Inventories, and to Produce 
Them in Case of Loss. 

The following covenant and warranty is hereby made a part 
of this policy :— 

Ist. The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar vear, and unless 
such inventory has been taken within twelve calendar months 
prior to the date of this policy, one shall be taken in detail 
.within thirty days of issuance of this policy, or this policy 


* Decision rendered, Dec. 4, 1907. 
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shall be null and void from this date, and upon demand of the 
assured the unearned premium from such date shall be re- 
turned. 


Then follow other provisions not especially relied on in this 
case. The policy was dated December 22, 1905, and insured the 
appellant ‘for the term of one vear from the 22d day of Deer., 
1905, at noon, to the 22d day of Decr., 1906, at noon”. The 
appellant’s store was at Level, Harford County, Md., and the 
policy was issued by D. B. Record, an agent of the appellee, 
whose office was at Belair in that county. The appellant testi- 
fied that Mr. Record visited his store on December 22, 1905, and 
agreed to issue him a policy for the amount of $1,560 on his stock 
of goods, and told him “that he would send him the policy, but 
that in the meantime he was insured from that date on his stock 
of goods for $1,500, the amount asked for and agreed ‘to bé 
given by Record as agent oi the defendant company”. He re- 
ceived the policy by mail on the 23d or 24th of December, and 
upon examining it he found that the typewritten slip attached to 
it contained the figures $1,000, instead of $1,500, which was the 
amount agreed upon, although written in the body of the policy, 
and in figures on it, the amount stated was $1,500. The appel- 
lant kept it in his possession until the 29th of January, 1906, 
when he showed it to Mr. Record at Belair, called his attention 
to the difference between the amount named in the policy and 
that on the slip, and “thereupon, at his request and in his pres- 
ence, Record struck out the figures 1,000 on the slip and wrote 
over those figures the figures 1,500 as they now appear on the 
policy”. On the same day the appellant “paid to Record the 
sum of $32.81, being the premium on the policy for a year from 
December 22, 1905, to December 22, 1906”. 

He also testified that the last inventory taken by him before 
the policy was issued was begun December 4, 1904, and com- 
pleted December 8, 1904, and he took no inventory from that 
time until the one he began on February 1, 1906, and completed 
on February 6th—the fire occurring on February 20th. Mr. 
Record testified that the statement of the appellant that he had 
told him he was insured from December 22d for $1,500 was cor- 
rect, and that he had authority from the company to make such 
statement; that the figures $1,000 were written on the slip by 
mistake by his typewriter. He also said that “when his attention 
was called by plaintiff to the clerical error in the policy as above 
stated, the strictly regular and formal way would have been to 
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write an entirely new policy, but it was late in the afternoon when 
plaintiff called and he was in a hurry and witness corrected it in 
the way stated as a short cut to make the correction”, although 
he did not say that he told the appellant when he called his at- 
tention to the error. 

1. The appellant contends that the appellee was bound by the 
policy for three reasons, which we will consider in the order fol- 
lowed in the appellant’s brief. “(1) Because the policy was not 
perfectly issued until January 29th, and as the inventory was 
taken February Ist to 6th it was taken within thirty days of the 
true date of the issue of the policy, and therefore the iron-safe 
clause, no matter how construed, was literally complied with.” 
Although the prayers of the appellee do not refer to the plead- 
ings, and hence they are not to be considered in passing on their 
validity, we cannot well avoid seeing that the plaintiff in its 
declaration alleged that “the defendant on the 22d day of De- 
cember, 1905, by its contract commonly called an insurance 
policy, agreed to insure the plaintiff”, etc. But, regardless of 
that, the appellant himself testified that he was to be considered 
insured from that date. Ifa fire had occurred on December 3oth, 
could there have been any doubt about the right of the appellant 
to recover? The time of payment of the premium was a mere 
question between the appellant and the agent, so far as disclosed 
by the record. In the absence of some provision in the policy 
providing that it should not‘attach until the premium was actu- 
ally paid, there could be no doubt about the validity of it, and it 
would not be invalid merely because the premium had not been 
paid. ‘That is a question, first, between the company and its 
agent and, then, between the agent and the insured. If the agent 
chose to run the risk of its payment, and the company was will- 
ing to look to him, the insured could not complain. The appel- 
lant not only owed this premium, but the balance on another 
policy, which he paid by one check of January 29th. He not 
only did not claim that his policy was to run from the latter date, 
but he testified that he paid “the sum of $32.81, being the pre- 
mium on the policy for a year from December 22, 1905, to De- 
cember 22, 1906”. His policy, which he had had in his posses- 
sion since December 23d or 24th, showed that it onlv insured 
him between those dates, and he doubtless knew that Mr. Rec- 
ord had made himself responsible to the company for the pre- 
mium for that insurance, at least that is not unusual with agents. 
There was in reality no difficulty about the policy. The correct 
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amount of insurance was not only shown in figures on the body 
of the policy, but it was written out therein, and the mere fact 
that on the slip, which is primarily intended to describe the 
goods insured, there were the figures of $1,000 instead of $1,500, 
could have made no possible difference in case of loss. It was 
perhaps well enough to have it corrected; but if Mr. Record had 
written a new policy, there is no suggestion that he would not 
have written it to cover the same period of time that the other 
one did. As by the agreement the property had been insured 
since December 22d, it was only fair that the premium should be 
paid from that time. Authorities are cited to show that an in- 
surance contract takes effect on delivery, and that the date of the 
policy is not conclusive evidence of delivery; but the testimony 
shows that this policy was delivered on December 23d or 
December 24th, and was in the possession of the ap- 
pellant from that time until the fire, excepting for the 
few moments required to change the figures on _ the 
slip, which change we deem wholly immaterial and un- 
necessary. ‘The case of Wash. Fire Ins. Co. vs. Davison 
(30 Md., 109). was cited to show that “when a change in the 
policy is made at the time the premium is paid the policy first 
becomes a binding contract from that time’; but that policy pro- 
vided that it should not be binding until the premium was actu- 
ally paid, and the question was consequently disposed of on that 
ground. 

2. The second reason given to show that the appellee was 
liable is “because the clause in question, construed in accordance 
with the universally accepted canons of construction of like 
clauses in insurance policies, was complied with by the plaintiff”. 
This clause is of comparatively recent use, but although it is 
stated in 13 Am. & Eng. Ency. of Law, 355, note 9, that the 
first case construing it appears to be Goddard vs. East Tex. Fire 
Ins. Co. (67 Tex., 69, 1 S. W., 906, 60 Am. Rep., 1)—decided in 
1886—there have been a great many decisions sustaining it. It 
is said in 19 Cyc., 761, that “in order to expedite the proof of loss 
and to verify the honesty of the claim of loss, provisions are cus- 
tomarily inserted in policies upon stocks in trade requiring the 
insured to take an inventory at frequent intervals, to keep regu- 
lar books, and to preserve all papers in an iron or fire-proof 
safe. These provisions are uniformly upheld as promissory war- 
ranties to be strictly performed to entitle the insured to recover 
for a loss.” There are many cases cited in the note. In 13 Am. 
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& Eng. Ency. of Law, 355, it is said of this clause: ‘While there 
was at first some disposition to ignore the clause when it was at- 
tached merely in the form of a rider and knowledge of it was not 
brought home to the insured, it has now become well settled by 
adjudications which have multiplied rapidly during the few years 
of its existence that this clause is not only reasonable but even 
desirable, and that in ordinary cases it will be enforced.” While 
it is true that insurance companies sometimes resort to such tech- 
nical defenses as to shake the confidence of the public in them, 
it is also true that fraudulent claims for losses are not infre- 
quently made against them, especially for the class of property 
covered by this policy. Honest merchants are interested in a 
reasonable protection against such fraudulent claims as they may 
cause the companies to be stricter even with those who are hon- 
est, and may have the effect of keeping the premiums higher than 
they would otherwise be. In saying this we do not mean to in- 
timate that this appellant is not acting fairly and honestly, as 
there is nothing in the record to justify such an intimation, but 
we refer to a fact which is well known to exist. There can be no 
doubt that the appellant did not comply with the requirements 
of this policy as to the inventory, and yet that is an important 
provision for the protection of insurance companies against ex- 
cessive demands for losses. Indeed it may be very difficult for 
a merchant to make anything like an accurate estimate of his 
loss, if he has not taken an inventory within a year. If he has 
not done so when he insures, this clause allows him to do so 
within thirty days from the issuance of the policy, and it is at- 
tached to it in such way as to attract more attention than it 
would if printed in the body of the policy. It may seem to be a 
hard rule to declare a policy forfeited for some act of omission 
or commission which in point of fact was not the cause of the 
fire, and actually did no injury to the insurer, but when parties 
enter into contracts which are not prohibited by law, and are 
declared by the courts to be reasonable regulations, upon what 
principle can a court revive a policy, which by its terms was 
null and void, simply because the insurer sustained no injury by 
reason of the insured’s failure to do what is required of him? 
After this: policy became null and void the insured could not by 
his act alone revive it so as to bind the insurer. So far as is 
disclosed by the record, neither the company nor its agent was 
aware that the appellant had not complied with his part of the 
contract. As he knew it, or is presumed to have known it, he 
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could have protected himself by a new policy. If taking an in- 
ventory ten days after the time allowed be sufficient to revive the 
policy, why would ten months not have been? The policy was 
either valid or invalid after the thirty days; and if valid when 
the inventory was taken, it would still have been so until De- 
cember 22, 1906, so far as this clause is concerned. If an insured 
sell his property during the term of a policy, and it thereby be- 
comes invalid under the clause in standard policies, could he 
revive it by repurchasing the property? In discussing the sub- 
ject of “Revival of Policy”, it is said in 19 Cyc. 709: “If, how- 
ever, the provision be that a forfeiture occurs upon a breach, that 
is, that the policy shall become void, the renewal of the situation 
causing a breach of condition should not operate to revive the 
policy without the consent of the insurer.” And again, in speak- 
ing of illegal use of the promise, it is said: “When once a policy 
has become void by its terms, it is not revived by a termination 
of the illegal appropriation:” Id., 723. That work also says: 
“If the policy contains a stipulation that it is to be void if the 
premises shall become unoccupied or vacant, reoccupancy after a 
breach does not revive the forfeited policy:” Id., 728. “Un- 
der the clause of a fire policy making it void, if any unauthorized 


hazardous trade, increasing the risk, is carried on in the building, 
the fact that such trade was carried avoids the policy, no matter 
what was the cause or origin of the fire, or that such trade was 
carried on by the tenant of the assured without his knowledge 


” 


or consent :” Howell vs. Balto. Eq. Soc., 16 Md., 377. See, also, 
Liverpool Co. vs. Gunther, 116 U. S., 130; Rowland’s Case, 66 
Md., 236. This court has declared that there can be no recovery 
on insurance policies which provided that they should be void 
under certain conditions, in a number of cases, amongst others 
Bowman vs. Ins. Co. (40 Md., 631), where there was a judgment 
against the insured which was not made known to the insurer; 
Weaver’s Case (7o Md., 536), where there was a mortgage; 
Houghton’s Case (92 Md., 68), where the insured had agreed in 
writing to sell the property ; Turnbull’s Case (83 Md., 312), where 
gasoline was kept on the premises, although it was not the 
cause of the fire; and other instances might be cited. It was 
said by Judge McSherry in Agric. Ins. Co. vs. Hamilton (82 
Md., 88), that, “in Kelly’s Case (32 Md., 421), and in Weaver’s 
Case (70 Md., 539) this court repudiated the principle of inter- 
pretation adopted in some cases—that insurance contracts are 
to be construed more strongly against the underwriter—and 
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adopted the sounder view that the intention of the parties, as 
gathered from the whole instrument, must prevail”. In this case 
there is no ambiguity, and there can be no cuestion about what 
was intended by the parties. As we have seen, the weight of 
authority is not only to the effect that such a provision as that 
under consideration is valid, but it is said to be desirable. When, 
then, the parties entered into the contract embraced in the policy, 
and expressly agreed that the policy should be null and void un- 
less an inventory was taken as therein required, there could be 
no justification for the court setting aside the terms of the con- 
tract, because the insured, subsequent to the thirty davs, did what 
he was required to do within that time in order to keep the policy 
in force. If there was evidence of waiver, another question 
would arise; but there was no sufficient evidence to submit to 
the jury on that subject. 

3. It is contended that a substantial and not a literal compli- 
ance with this clause is all that is required, and that the insured 
substantially fulfilled the requirements of the clause. Much of 
what we have said above is applicable to this point. It cannot 
be said to be a subtsantial compliance with such a requirement 
to take an inventory fourteen days after the policy has become 
null and void. If the company was to be held liable, it had the 
right to have such an inventory in existence during all the time 
its policy was in force, excepting in so far as it had agreed to the 
contrarv—during the thirty days. Not taking any inventory 
during that time is a very different matter from taking one in a 
way which might not be considered perfect. Methods of book- 
keeping, taking inventories, etc., may differ, and those adopted 
in an ordinary country store cannot be expected to be as thor- 
ough as those followed by experienced bookkeepers and mer- 
chants. A substantial compliance in such respects might answer, 
but no compliance is altogether a different question. It would 
have a tendency to cause utter confusion and uncertainty for 
courts to undertake to determine what would be a substantial 
compliance with such a contract as this if they be permitted to 
say what time within the eleven months would be a “substantial 
compliance” with it. The logical conclusion of the appellant’s 
construction would be that, if a fire occurred just before the close 
of the year embraced by’a policy, the insurer could not complain 
if the insured completed an inventory the day before the fire. 
Such a construction would make a new contract for the parties. 
It is very much better for the insured, if he be careless or negli- 
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gent, to know that he must take the inventory within a fixed time, 
than to let him carry the risk of taking one before a fire occurs. 
If his stock had burned before the inventory was taken, but after 
the thirty days, it could hardly be contended that the appellant 
could have recovered. The safe course for the insured and the 
insurer is to have plain, definite terms in their contract, and to 
require each to comply with them, if they be reasonable, unless 
waived or changed by mutual consent. 

So, although we regret that the appellant must sustain a loss 
by his unfortunate neglect to comply with his part of the con- 
traci, we are of the opinion that the second prayer was properly 
granted, and therefore we need not discuss the first, but will 
affirm the judgment. 

Judgment afhrmed; the appellant to pay the costs above and 
below. 





Misccllanecus Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


AUTHORITY OF INSURANCE COMMISSIONER TO REVOKE LICENSE. 


In the case of Mutual Life Insurance Company of New York 
vs. Prewitt, Insurance Commissioner, decided by the Court of 
Appeals of Kentucky, December 3, 1907, it was held that the 
Commissioner is a creature of the statute, and has no other au- 
thority than that so conferred on him. The statute authorizing 
him to license foreign companies and to revoke such license in 
case of its failure to comply with the statutes does not authorize 
him to revoke a license because the company has discharged its 
state manager because of his candidacy for a trustee in opposi- 
tion to a ticket of the company, or because it has spent its funds 
in soliciting support to such ticket, where its solvency is not 
affected. The statutes of one state regarding such matters are 
not law in another state. 


UNAUTHORIZED INSURANCE WHEN Not ILLEGAL. 

In the case of Atlas Mutual Fire Company vs. Fisheries Co., 
decided by the Superior Court of Delaware, April 5, 1907, it was 
held that a statute prohibiting foreign companies from doing 
business there without complying with its provisions did not 
prevent the execution of contracts of insurance without the 
state on property within the state by unauthorized foreign com- 
panies. Such a prohibition would be unconstitutional, as de- 
priving a citizen of his right to contract. 


BENEVOLENT SOCIETY—LIMITATION. 

In the case of Munn vs. Masonic Life Association of Western 
New York, decided by the Court of Appeals of New York, No- 
vember 19, 1907, it was held that where the by-laws required an 
action to be begun within six months of the disallowance of a 
claim and a claim shall be payable ninety days after satisfactory 
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proofs are received, it was held that the denial of liability before 
proofs have been furnished does not start the running of the 
limitation. The beneficiary may still file proofs within a rea- 
sonable time and begin suit within six months thereafter. 


REINSURANCE. 


Where a life company reinsures the risks of another, the original 
insurer cannot deprive the insured of his vested rights by con- 
tracting with the reinsurer that every statement in the applica- 
tion shall be true. In bringing suit against the reinsurer the in- 
sured adopts and ratifies the contract only so far as it was legally 
authorized. Where the reinsurance policy issued provided that 
it should be subject to the reinsurance contract it was not no- 
tice to the insured of a new contract other than that allowed to 
be made by the original insurer. Such was the decision of the 
Appellate Court of Indiana in the case of Federal Life Insurance 
Company vs. Kerr, decided December 11, 1907. 


OTHER INSURANCE—AGENT— WAIVER. 


In the case of Continental Insurance Company vs. Reynolds, 
decided by the Court of Appeals of Maryland, December 4, 1907, 
the policy required other insurance to be indorsed, but per- 
mitting $1,500 other insurance with an 80 per cent clause. Af- 
terward the insured returned the policy to the agent authorized 
to change such provisions, stating that he had over $1,500 of 
other insurance, and was not satisfied with it, whereupon the 
agent indorsed other insurance permitted and struck out the 80 
per cent clause. It was held that the policy was valid. Conduct 
on the part of the insurer showing a lack of good faith and an in- 
tent not to pay the claim waives the limitation clause. 


ARBITRATION. 


In the case of Providence Washington Insurance Company vs. 
Wolf, decided by the Supreme Court of Indiana, February 8, 
1907, it was held that where an adjuster immediately after the 
fire examined the loss and, after refusal by insured of an offer, 
agreed with him regarding a portion ot the loss and for a sub- 
mission of the rest to appraisers named, waiver of proofs may 
be inferred. Where they agreed that the appraisers might be- 
gin at once and the insured’s appraiser was ready, but the in- 
surer stated that his could not attend and he would get another, 
but failed to do so or to reply when written to, knowing that in- 
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suerd was involved in great expense and the goods were being 
injured by the delay, waiver of the provision for arbitration might 
be inferred. The provision for payment sixty days after loss does 
not give the insurer sixty days after the appointment of apprais- 
ers to begin the appraisal. This should be begun within a rea- 
sonable time without needless delay. 


TTAXATION—PREMIUMS. 

In the case of Mutual Benefit Life Insurance Company et al. 
vs. Commonwealth, decided by the Court of Appeals of Ken 
tucky, February 18, 1908, it was held that where a company 
charged a premium in excess of that required and collected the 
whole the first year, but thereafter collected only so much as was 
needed, dealing with the remainder as dividends, a tax on the 
premiums received must be based only on the amount actually 
collected. ' 

TITLE INSURANCE. 

In the case of Foehrenbach vs. German American Title & 
Trust Company, decided by the Supreme Court of Pennsylvania, 
April I, 1907, it was held that where a party in possession ap- 
plies in good faith for insurance of a title which he claims to be 
in fee simple, and is so insured, and afterward is found by the 


court to have only a half interest, and in partition proceedings, 
acting on the judgment of the court, voluntarily surrenders the 
premises to the purchaser, the company cannot claim that he 
suffered no loss. 


DELIVERY IN CASE OF MORTGAGOR. 

A renewal policy was sent to the mortgagor and returned, 
whereupon it was left with the agents of the mortgagee, who 
was entitled to procure insurance at the expense of the mort- 
gagor in case of the latter’s failure. Upon a demand for the 
premium the agents claimed ignorance of the delivery and re- 
quested time to communicate with the’ mortgagor, which was 
allowed. ‘Thereupon the mortgagor wrote to his agent to accept 
the policy and pay the premium, but the loss occurred before this 
could be done. 

Held, That the policy had been properly delivered to the 
mortgagor, and the company was liable. The fact that the in- 
terest of the mortgagee had ceased was immaterial. Such was 
the decision of the Appellate Court of Indiana, in the case of 
New vs. Germania Fire Insurance Co. et al., rendered December 


13, 1907. 





288 Insurance Law Journal. [Mar., 


BENEVOLENT SOCIETY—INTEREST OF MEMBER. 


In the case of Modern Woodmen of “America vs. Packett et 
al., decided by the Supreme Court of Kansas, February 8, 1908, 
the following syllabus was furnished by the court :— 


A member of a mutual benefit society who holds a certificate 
of insurance therein has no interest in the fund. He possesses 
simply the power of appointment, which, if not exercised, be- 
comes inoperative. Neither the certificate nor the proceeds 
become a part of the estate of the member. 


A member of a mutual benefit society who is the holder of 
insurance therein has no interest in the certificate which can 
be disposed of by will. And where the rules and by-laws of 
the order and the contract of insurance provide a method by 
which a change of beneficiary may be made by the member 
that method must be followed, and a testamentary direction 
will be held ineffectual as a new designation. 

Where the beneficiary named in a benefit certificate issued 
by a mutual benefit society dies before the insured member, 
no interest in the fund vests in the beneficiary, and her heirs 
cannot take the fund by inheritance. The only interest such 
beneficiary had in her lifetime was an expectancy, which ceased 
at her death. 

Where, in a case like the one mentioned in the preceding 
paragraph, the assured has made no change in the beneficiary, 
and the rules and by-laws of the society which were a part of 
the contract expressly provide where the fund shall go at his 
death, the contract governs. In this case the laws of the order 
provide that under the facts which are not disputed the pro- 
ceeds are payable only to the heirs of the assured. 

A person not within the class for whose benefit such mutual 
society is organized cannot become a beneficiary. 

Where a latent ambiguity in the terms of a last will is estab- 
lished by parol testimony, which itself serves to explain and 
remove the ambiguity, the language of the will controls. 





1908. } American Ins. Co. vs. Hornbarger & Harris. 


SUPREME COURT OF ARKANSAS. 


AMERICAN INS. CO. 
v8. 
HORNBARGER & HARRIS.* 


The policy, as well as the notes given for premiums, provided that it 
should be void so long as any note remained due and unpaid and the 
whole amount of premium should be considered earned. 


Held, That the company was not liable during such default in payment. 


Held, That where it was claimed that an agent had extended the time of 
payment, his authority to grant such extension must be shown. 


Held, That authority to solicit insurance, receive applications, receive and 
deliver policies and collect premiums was not authority to extend 
such time of payment. 


Heid, That a policy insuring horses, hay, wagons, harness and corn in a 
barn did not cover lap robes, whips, use of horses nor loss of profits. 


Evidence of what was said and done by the insurer in an effort to com- 
promise was not adinissible. 


Appeal from Circuit Court, Pope County. Action by Mack 
Hornbarger and another, partners under the firm name of Horn- 
barger & Harris, against the American Insurance Company. 


Judgment for plaintiff, and defendant appeals. 


J. W. & M. House, for Appellant. 
Brooks, Hays & MARTIN, for Appellee. 
BATTLE, J. 

On the 28th of May, 1906, Mack Hornbarger and B. F. Har- 
ris, partners under the firm name of Hornbarger & Harris, com- 
menced an action at law against the American Insurance Com- 
pany of Little Rock, Ark. They alleged in their complaint that 
the defendant “on the first of September, 1905, in consideration 
of the sum of $90, by its policy of insurance insured plaintiffs 
for a term of one year, against loss or damage by fire or light- 
ning, in an amount not exceeding $3,000, upon the following 
property, in the following amounts, while contained in the brick 
barn with iron roof, situated on the southeast corner of Russeli 
and Jefferson Streets, in the town of Russellville, Pope County, 
Ark; to wit: $1,500 on forty head of horses and mules; $100 
on hay in barn; $1,250 on wagons, buggies and harness in barn 
or shed; and $150 on corn in barn. That on January 15, 1906, 
2 fire broke out in the city of Russellville on Jefferson Street, 


*% Decision rendered, Feb. 17, 1908. 
VoL. XXXVII.—19. 
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and spread rapidly over every part of said city and to the place 
ot business and property of this plaintiff, and the danger there- 
from being so apparent and real, and it being the duty of de- 
fendant under the terms of said policy for the protection of de- 
fendant to remove said property to a place of safety, they did 
so remove the same, and were damaged by said removal in the 
sum of $231. That defendant had notice of said fire under said 
policy; and that the plaintifis had performed all conditions on 
their part, as they were required to do under said policy”. 

They asked for judgment for $231, and 12 per cent on the 
amount of their loss, and for attorney’s fees. 

The defendant answered, and admitted “that on the first day 
of September, 1905, in consideration of the sum of $90, the de- 
fendant company issued a policy of insurance No. 2,595 insur- 
ing the plaintiffs against loss or damage by fire and lightning 
for a term of one year in an amount not exceeding three thou- 
sand ($3,coo) dollars upon the property mentioned in the com- 
plaint, but it denied that said $90 premium was paid in cash or 
paid at all, but to the contrary it stated that $10 of said $go of 
premium was paid cash, the balance was to be paid in two notes 
of $40 each, one due and payable on the Ist day of October, 
1905, and the other on the Ist day of November, 1905; that, at 
the time of the fire or loss complained of, there was $20 past due 
on the note which was due and payable on the Ist day of Octo- 
ber, 1905, and the entire note of $40 due and payable on the 
1st day of November, 1905, was past due and unpaid; that on 
each of said notes as well as in the policy, there is the following 
clause: ‘If paid at or before maturity, all interest waived, said 
amount being for cash premium on my insurance this day ap- 
plied for; and it is further agreed that, if this note is not paid 
at maturity, the whole amount of premium on said insurance 
shall be considered as earned, and the contract null and void so 
long as this note remains overdue and unpaid’; that said notes 
and policy here referred to are made a part of this answer; that 
by reason of the fact that said notes were due and unpaid at the 
time of the alleged loss said policy was null and void”. 

Defendant “further stated that plaintiffs failed to make proof 
of loss as required under the policy, in that, under the policy, 
they were required to make a detailed statement, showing the 
amount of loss or damage, etc., which they had sustained, with- 
in thirty days; that no proof of loss of any character whatever 
was made to this defendant of any loss or damage occasioned 
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by fire; that by reason of the failure to make said proof of loss 
the policy became null and void”. 

Defendant denied that plaintiffs lost $231 by reason of the 
fire, and that it is indebted to them in any sum whatever. 

The facts as shown by the evidence are in part, as follows: 
Ten dollars of the $90 to be paid as premium were paid at the 
time the policy of insurance was executed. Two notes for $40 
each were executed by plaintiffs for the remainder; one due and 
payable on the Ist day of October, 1905, and the other on the 
tst day of November, 1905. The notes contained the following 
clause: | 

If paid at or before maturity, all interest waived, said 
amount being for cash premium on my insurance this day ap- 
plied for, and it is further agreed that if this note is not paid 
at maturity, the whole amount of premium on said insurance 


shall be considered earned, and the contract shall be null and 
void as long as this note remains overdue and unpaid. 


The policy contained the following clauses :— 


When a promissory note is given by the insured, for the 
premium charged for this policy, or any part thereof, it shall 
be considered payment, provided such note is paid at or be- 
fore maturity, but it is expressly understood and agreed by 
and between the parties hereto, that should any loss or dam- 
age occur to the property herein mentioned and the note given 
for the premium, or any part thereof, remain past due and 
unpaid, in whole or in part at the time of such loss or damage, 
then this policy shall be null and void. It is expressly stipu- 
lated and agreed that any attempt by the said American In- 
surance Company to collect such promissory note, whether by 
legal proceedings or otherwise, shall not be deemed a waiver 
by said company of any condition of this policy. 


If fire occur, the insured shall give immediate notice of any 
loss thereby in writing to this company; protect the property 
from further damage, forthwith separate the damaged and un- 
damaged personal property, put it in the best possible order, 
make a complete inventory of the same, stating the quantity 
and cost of each article and the amount claimed thereon; and, 
within thirty days after the fire, unless such time is extended 
in writing by this company, shall render a statement to this 
company, signed and sworn to by said insured, stating the 
knowledge and belief of the insured as to the time and origin 
of the fire; the interest of the insured and all others in the 
property; the cash value of each item thereof, and the amount 
of loss thereon; all incumbrances thereon, 


Ete. A fire occurred in the town of Russellville on the 15th of 
January, 1906, destroying a large part of the business portion of 
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the town. The flames approached so close to the place of busi- 
ness, where the property insured at the time was, as to make it 
necessary to move it to places of safety. In doing so plaintiffs 
were damaged. 

M. H. Carden and J. F. Monday were agents of the defendant 
at Russellville. The evidence does not show what they were 
authorized to do, except they had one of the premium notes for 
collection. 

All the premium notes were due before the fire occurred, and 
at least a part of one was not paid until after the fire. 

Harris, one of the plaintiffs, testified as follows: ‘The last 
note Mr. Carden presented to me myself and I paid $20 on it. 
I asked Mr. Carden to extend the time of payment, and he 
agreed to an extension of time. During the time the last twentv 
was unpaid the fire occurred. After the fire Mr. Carden came 
up by the People’s Bank and said there was $20.80 due on that 
note, and asked me if we had made out our claims and sent them 
in, and he said it would be a good idea for me to pay that and 
I paid it that day.” 

And, over the objection of the defendant, testified further as 
follows: “I went to the local agent, Mr. Carden, and asked him 
for blank proof of loss and he said he did not have any. I made 
out a list of the damages, and said, ‘Will that be sufficient?’ and 
he said, ‘I think so’. I don’t know whether the company re- 
ceived it or not. Mr. Carden told me the company received it.” 
A copy of the proof so made out was read as evidence, over the 
objection of the defendant. It is as follows :— 


Russellville, Ark., Jan. 16, 1906. 


In Account with Mack Hornbarger. 
Livery, Feed and Sale Stable. 


Moving out 

Replacing in barn 

Gathering up horses 

Damage to buggies 

Damage to harness and saddles 
Loss, five lap robes 

Loss of whips 

Feed and going after one horse 
Out of use of same horse eight days 
Out of business two days 


81888S888sss 
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It was not sworn to, and was not otherwise in conformity to 
the policy. 

Evidence was adduced, over the objection of the defendant, 
to show what was said and done in an effort to compromise. 

The court instructed the jury, over objections of defendant, as 
follows :— 

(3) If you find from the testimony that any part of the pre- 
mium was due and unpaid at the time of such fire, but that pre- 
vious thereto the duly authorized agent of the said company 
called on the insured for payment, and by agreement had at the 
time by and between such agent and the plaintiff, that the pay- 
ment of said note or premium or any part thereof should be ex- 
tended for a short time, and that during that time the loss oc- 
curred, then the defendant could not claim a forfeiture of said 
policy, and on this issue, you will find for the plaintiff. 

“(4) If you find from the testimony that at the time of the 
loss mentioned in plaintiff’s complaint there was due and unpaid 
a note, or any part thereof, given for the premium charged for 
the insurance policy, then your verdict will be for the defendant; 
unless you should further find that the defendant by its agent 
having at the time such note for collection agreed to extend the 
time of payment of such amount for a short time, and that dur- 
ing such time said loss occurred, and that shortly thereafter the 
said agent called on the plaintiffs for such balance and that the 
same was paid, then your verdict will be for the plaintiff on this 
issue. 

“(5) The jury are instructed that, although the notice of loss 
must be given by the plaintiff to defendant insurance company 
as required, yet the defendant insurance company may waive any 
delinquency on the part of the insured as to the form of notice 
in this respect. And such waiver may be inferred from any con- 
duct on the part of the insurers clearly inconsistent with any in- 
tention to insist upon the failure to give such notice in the form 
provided in the policy. 

“(6) The jury are instructed that the items sued on in this 
case are proper under the terms of the policy of insurance, ex- 
cept as to the lap robes and whips, and the loss or damage sus- 
tained thereby, if you find there was any such loss or damage, 
was the loss by fire under the terms of the policy; and, in de- 
termining the amount of such loss, you will take into considera- 
tion all the testimony in the whole case, and find such sum as you 
think the testimony shows, not to exceed, however, the sums 
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claimed in itemized statement of damages, if you should find there 
was any damage.” 

“(2m) The jury are instructed that there is the following 
clause in the notes executed by the plaintiffs to the defendant 
for the premium on the policy of insurance sued on herein, to 
wit :— 

“*If paid at or before maturity, all interest waived. Said 
amount being for cash premium on my insurance, this day ap- 
plied for, and it is further agreed that if this note is not paid at 
maturity, the whole amount of premium on said insurance shall 
be considered earned, and the contract be null and void, as long 
as this note remains overdue and unpaid.’ And if you believe 
from the testimony that at the time of the alleged loss any of 
the notes given for the said premium were not paid, you must 
find for the defendant; unless you find from the evidence that 
there had been an extension of the time for the payment of such 
note given plaintiff by the defendant.” 

The jury returned a verdict in favor of the plaintiffs for $213.- 
50. Judgment was rendered accordingly, and the defendant ap- 
pealed. 

The effect of so much of the policy and of the notes given for 
the premium as provides that the policy shall be void during the 
time the notes for the premium, or any part thereof, shall re- 
main unpaid after they become due and payable until they are 
fully paid, was to suspend the operation of the policy during the 
time the notes, or either of them, remained overdue and unpaid, 
and to relieve the insurer from any liability for any loss which 
may occur during the continuance of the default: Jefferson Mu- 
tual Ins. Co. vs. Murry, 74 Ark., 507; Fidelity Mutual Ins. Co. 
vs. Bussell, 75 Ark., 25. 

But appellees contend that the extension by the agent of the 
time for the payment of the balance due on the notes continued 
the policy in force. But there is no evidence that he had any 
authority to continue the policy in force, and, before any act of 
his could have that effect, it was necessary for appellees to show, 
not only that he was agent of appellant, but that the continuance 
of the policy in force was within the real or apparent scope of 
his authority: American Ins. Co. vs. Hampton, 54 Ark., 75. 
The authority to solicit insurance, receive and write applications 
for insurance, and forward the same to appellant’s general agent, 
and to receive and deliver policies and collect premiums, would 
not empower him to do so. His act, to be valid, must be con- 
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fined within the scope of his authority as shown by the evidence: 
Fidelity Mutual Life Ins. Co. vs. Bussell, 75 Ark., 29; Mutual 
Life Ins. Co. vs. Abbey, 76 Ark., 328, 331, and cases cited above. 

The agent, so far as shown by the evidence, had no authority 
to waive proof of loss within the time and manner prescribed by 
the policy. See authorities cited above. 

Appellees were not entitled to recover any losses, except 
those covered by the policy of insurance. They were not entitled 
to recover losses on account of damage to saddles, loss of robes, 
or whips, of use of horse, and of business and its profits. There 
was no insurance against them as shown by the policy. 

Evidence of acts done and words spoken in this case for the 
purpose of effecting a compromise, which were not admissions 
of facts, because they were facts and in confidence, was inad- 
missibe. Appellant had the right to buy a peace if it could: 1 
Greenleaf on Evidence (16th Ed.), § 192. 

The court erred in giving to the jury the instructions copied 
in this opinion, and in admitting improper evidence as indicated ; 
and such errors were prejudicial. 

Reverse and remand for a new trial. 





Insurance Law Journal. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


SHANBERG 
v8. 


FIDELITY & CASUALTY CO. or NEw Yorx.* 


The death of an insured under an accident policy was due to rupture of 
the heart, the walls of which had been weakened by fatty degenera- 
tion, the immediate cause being over exertion. 


Held, That this was not death through bodily injuries through external, 
violent and accidental means independent of all other causes. 


Question of jurisdiction considered. 


In Error to the Circuit Court of the United States for the: 
Western District of Missouri. 


J. C. ROSENBERGER (I. J. RINGOLSKY, on the brief) , for Plain- 
tiff in Error. 
J. H. HARKLESS (CHARLES S. CRYSLER and CLIFFORD HISTED, 


on the brief), for Defendant in Error. 


RINER, D. J. 

This was an action to recover upon an accident insurance 
policy. The action was originally brought in the State Court, 
and removed by the defendant to the Circuit Court of the United 
States for the Western District of Missouri. The defendant an- 
swered in the case, the plaintiff filed her reply thereto, and the 
case proceeded to trial before the court and a jury. At the con- 
clusion of the evidence, the court directed the jury to return a 
verdict in favor of the defendant. 

While numerous errors are assigned in the record, two, only, 
are relied upon here: First, the court erred in entertaining 
jurisdiction of the case, because it affirmatively appears from 
the record that neither plaintiff nor defendant was, at the time 
the suit was brought and tried, a citizen of the state or district 
in which the suit was brought, the plaintiff in error being a citi- 
zen and resident of the state of Kansas, and the defendant in 
error being a citizen and resident of the state of New York, 
therefore the case was not one which could be removed into the 


*% Decision rendered, Nov. 4, 1907. 
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Circuit Court ; second, that the court erred in instructing the jury 
to return a verdict for the defendant. 

The question of jurisdiction was not raised in the court below. 
No objection whatever to its jurisdiction was made in that 
court; plaintiff voluntarily appeared, filed a reply, and pro- 
ceeded in the trial without objection, the question of jurisdiction 
being now raised for the first time in the brief of plaintiff in error 
filed in this court. It is insisted that the case of Ex parte Wisner 
(203 U. S., 449) is controlling in this case, and fully sustains the 
contention of the plaintiff. It must be conceded that there is a 
statement found in the opinion of the court in that case which 
tends to give color to this contention, but, to determine what 
was really decided, we must look at the case then before the 
court. In that case, Wisner, a citizen of the state of Michigan, 
commenced an action in the State Court in the state of Mis- 
souri against Beardsley, a citizen of the state of Louisiana. 
Beardsley filed his petition to remove the case from the State 
Court into the Circuit Court of the United States for the East- 
ern Division of the Eastern District of Missouri, on the ground 
oi diversity of citizenship, together with the bond required in 
such cases; an order of removal was thereupon entered by the 
State Court, and a transcript of the record was filed in the Cir- 
cuit Court. Wisner moved to remand on the ground that the 
Circuit Court had not acquired jurisdiction by the removal. 
The motion was heard and denied. Wisner then applied to the 
Supreme Court for leave to file a petition for mandamus, which 
was granted, and rules entered returnable upon a day fixed, and 
the case submitted on the returns to the rules. The Supreme 
Court held that the motion to remand to the State Court should 
have been sustained on the ground that the Circuit Court had 
no jurisdiction to proceed. It will thus be seen that the Wisner 
Case differs materially from the case at bar, in that in that case 
the plaintiff took advantage of the first opportunity to raise the 
question of jurisdiction by presenting his motion to remand upon 
that ground, whereas, in this case the plaintiff not only failed 
to ask that the case be remanded, but voluntarily filed her reply 
and proceeded to trial, thus bringing the case more nearly within 
the principle announced by the Supreme Court in the case of 
Central Trust Co. vs. McGeorge, 151 U. S., 129. In the case 
last cited, the Central Trust Company, a corporation created by 
and existing under the laws of the state of New York, filed a 
bill in equity in the Circuit Court of the United States for the 
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Western District of Virginia against the Virginia, Tennessee & 
Carolina Steel & Iron Company, a corporation created by and 
existing under the laws of the state of New Jersey. The de- 
fendant company entered a general appearance, and joined with 
the complainant in its prayer for the appointment of a receiver, 
without objection to the jurisdiction. Thereafter the Circuit 
Court dismissed the bill on the ground that under the act of 
March 3, 1887, c. 373, 24 Stat., 552, as amended by the Act of 
August 13, 1888, c. 866, 25 Stat., 433 [U. S. Comp. St., rgor, p. 
508], it was without jurisdiction of the cause. The Supreme 
Court reversed the decree dismissing the bill, holding that ex- 
emptions from being sued out of the district of its domicile is a 
privilege which a corporation may waive, and which is waived, 
by pleading to the merits; and further, that the fact that neither 
the plaintiff nor the defendant resides in the disrict in which the 
suit is brought does not prevent the operation of the waiver. 
See, also, Ex parte Schollenberger, 96 U. S., 369; Bank vs. 
Morgan, 132 U. S., 141; St. Louis & San Francisco Railway 
Co. vs. McBride, 141 U. S., 127; Southern Express Co. vs. 
‘Todd, 5 C. C. A., 432; Memphis Savings Bank et al. vs. Houch- 
ens, 52 C. C. A., 176, and cases cited in note on page 192; Shaw 
vs. Quincy Mining Company, 145 U. S., 444; Southern Pacific 
Co. vs. Denton, 146 U. S., 202. In the two cases last cited, the 
right of a corporation to avail itself of the exempting clause of 
the acts of 1887-88 was maintained, yet in both cases the de- 
fendants appeared specially and set up the right of exemption. 
If the plaintiff in this case had, upon its removal from the State 
Court, filed a motion to remand on the ground that the Circuit 
Court was without jurisdiction, the case would clearly come 
within the rule announced in the Wisner Case, but, not having 
done so, by pleading to the merits and voluntarily submitting 
herself to the jurisdiction of the Circuit Court, we think the ob- 
jection to the jurisdiction now raised in this court for the first 
time comes too late. 

The second assignment of error relates to the action of the 
court in directing a verdict for the defendant. It appears from 
the record that P. Shanberg, the husband of the plaintiff, who 
lived in Kansas City, Kan., on the 22d of March, 1904, applied 
for and obtained from the defendant’s agent in Kansas City, 
Mo., an accident policy. The provisions of the policy, so far as 
they are material here, are as follows :— 
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The Fidelity & Casualty Company of New York (herein 
called the company), in consideration of the premises, and 
of the statements in the schedule of warranties hereinafter 
contained, which statements the assured makes on the accept- 
ance of this policy and warrants to be true, does hereby in- 
sure the person named and described in said schedule (and 
herein called the assured) for the period of one year from 
noon, standard time, of the day this contract is dated, (1) 
against disability or death resulting directly and independ- 
ently of all other causes, from bodily injuries sustained 
through external, violent and accidental means. * * * If 
death shall result within ninety days from said injuries, the 
company will pay the beneficiary hereinafter named, if sur- 
viving, five thousand dollars. 

The policy also insures against disability from certain illnesses 
therein specified, and then provides :— 

This insurance does not cover disability from disease or ill- 
ness resulting from voluntary or unnecessary exposure to 
contagion or infection; nor any illness or illnesses other than 
those specified in this policy; nor any illness complicated with 
or resulting from a disease not specifically covered by this 
policy; nor any illness occasioned by or resulting from a 
surgical operation; nor any disease contracted within fifteen 
days from noon of the day this policy is issued. 

It is further shown by the record that at the time of his death, 
which occurred January 30, 1905, the assured was the owner of 
two buildings in Kansas City, Kan.; that the distance between 
the two buildings was about three city blocks; that on the morn- 
ing of the 30th of January he and the witness, Higgins, carried 
a cellar door, 3 feet 4 inches in width by 6 feet 9 inches in length, 
and weighing about 86 pounds, from one of these buildings to 
the other. The witness, Higgins, testified that upon arriving 
at their destination, and just as they had set the door down, the 
assured turned to him and said: “Shorty, I am tired.” He 
then turned his head back, and a few seconds afterward his head 
drew back with a quick, jerky motion, his lips turned blue, he 
grabbed the door with both hands and fell forward on his face 
irom the door; that witness attempted to pick him up, but found 
he was dead. This witness further testified that the weather was 
cold, with some snow on the ground; that during the time they 
were engaged in carrying the door from one building to the 
other the assured did not at any time slip or stumble; that the 
door did not strike the assured at any time, nor the assured 
strike the door; that on that morning, up to the time he died, 
he had suffered no wrench, slip, injury or fall. The autopsy 
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disclosed that the assured was suffering from what is known to 
the medical profession as “fatty heart” or “fatty degeneration 
of the heart”, and that the heart was ruptured. Dr. Hailey, who 
conducted the examination, testified that the walls of the heart 
of the assured were thin and it was a feeble heart, the muscular 
structure being thin and degenerated, what was known as “fatty 
degeneration of the heart”, and that straining, holding the 
breath, filling the chest with air, as is done by making powerful 
exertion, could, under the facts as disclosed by this case, cause 
the rupture of the heart. 

The policy is one of indemnity against disability or death, re- 
sulting directly, and independently of all other causes, from 
bodily injuries sustained through external, violent and accidental 
means, and also against disability from certain illnesses therein 
specified. The disease from which the assured was suffering at 
the time of his death was not enumerated in the policy, and, as 
we view the case, there was no accident in the means through 
which the bodily injury was effected. It would not help the mat- 
ter to call the injury itseli—that is, the rupture of the heart— 
an accident. That was the result, and not the means through 
which it was effected. Carrying the door, or, after putting it 
down, the act of filling his lungs with air by drawing a long 
breath, was the means by which the injury was caused. Both 
were done by the assured voluntarily, and in an ordinary wav 
with no unforeseen, accidental or involuntary movement of the 
body whatever. There was no stumbling, slipping or falling; 
there was nothing accidental in his movements, any more than 
there would be in walking on the street, or passing down the 
steps of his house, during each of which he might have filled his 
lungs by drawing a long breath, and ruptured his heart. The 
policy does not purport to be a contract of indemnity against 
death or injury by ali means. The cause of death must in all 
cases, where it is sought to recover under the provisions above 
quoted, result directly, and independently of all other causes, 
from bodily injury sustained through external, violent and acci- 
dental means, or the event is without the scope of the contract. 
The degree of violence or force is not material. Had the as- 
sured, while assisting in carrying the door, lost his balance and 
fallen and struck upon some unforeseen object, or slipped on the 
ice, his death might be said to have resulted from violent or acci- 
dental means, and, assuming that there was no want of due dili- 
gence on his part, would doubtless be covered by the policy. 
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But from the facts as disclosed by the record in this case, we 
de not think it can be said that the rupture of the assured’s heart, 
and which caused his death, was in any sense the result of an 
accident. He engaged in carrying this door for his own con- 
venience; he encountered no obstacle in doing so; he accom- 
plished just what he intended to, in the way he intended to, and 
in the free exercise of his choice. No accident of any kind in- 
terfered with his movements, or for an instant relaxed his self 
control. 

Even assuming that the walls of the heart gave way under the 
strain to which the assured had voluntarily put it, under circum- 
stances free from all peril or necessity, we are of opinion that the 
case would not come within the provisions of the policy, and 
therefore that the Circuit Court rightly instructed the jury to 
return a verdict for the defendant. 

Judgment affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


ETNA LIFE INS. CO. 
vs. 
CLAYPOOL.* 


An amendment to its pleadings by a company, setting up that the contract 
was that of another state, but furnishing no explanation as to why it 
had not been set up originally, may be disallowed at the discretion 
oi the court. 

The statute provided that all statements in the application should be 
deemed representations, and must be material to avoid it. The policy 
insured a fixed sum in case of accidental death or serious accident, 
and a weekly indemnity in case of minor accidents, in accordance 
with the earnings of insured. 

Held, That #n overstatement of the earnings was not material where the 
accident was serious and called for a fixed sum. 

Where the evidence was conflicting a verdict as to the character of the 
accident will not be disturbed. 


Appeal from Circuit Court, Warren County. Action by C. 
C. Claypool against the Attna Life Insurance Company, on an 
accident policy. Judgment for plaintiff, and defendant appeals. 


Joun E. Du Boss, JoHN B. Ropes and W. B. GAINES, for 


Appellant. 
Sims & GRIDER, for Appellee. 


BARKER, J. 

The appellant, A&tna Life Insurance Company of Hartford, 
Conn., issued to the appellee, C. C. Claypooi, an accident policy 
insuring him for a term of three months from the 6th day of 
November, 1905, against the loss of life, limbs, sight or time. 
The policy was a combination accident policy, the principal sum 
of which was $5,000; and under its terms the appellee was in- 
sured against the loss of his life by accident in the sum of $5,000, 
and if he sustained an accident by which he suffered the loss of 
his right hand at or above the wrist he was to receive one-half 
of the principal sum, to wit, $2,500. There were several other 
indemnities set forth in the policy not necessary to be stated 
with particularity, among which was a weekly indemnity of $25, 
if by accident the insured received injuries which resulted in a 
total incapacity to carry on his business. During the life of this 


*% Decision rendered, Jan. 31, 1908. 
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policy the appellee, after returning home from a day’s hunt, un- 
dertook to clean his gun, with the result that it was by accident 
fired; the load of shot being discharged into appellee’s right 
hand, inflicting such injury as necessitated the amputation of the 
whole hand at the wrist. Afterward, having given the insurance 
company notice of his injury as required by the terms of the 
policy, appellee demanded payment of the amount of insurance 
claimed by him under the terms of his contract for the loss of 
the right hand at or above the wrist, and, payment having been 
refused, this action was instituted to recover judgment for the 
amount claimed. The petition sets out the facts necessary to 
constitute a cause of action under the policy, and to this an an- 
swer in four paragraphs was filed by the appellant. A general 
demurrer was filed to the second and fourth paragraphs of the 
answer by the plaintiff, with the result that the court sustained 
the demurrer to the fourth paragraph and overruled it to the sec- 
ond. 

So far as the judgment sustaining the demurrer to the fourth 
paragraph is concerned, we deem it sufficient to say that the 
court was manifestly right, as the paragraph in question was 
wholly without merit. The first paragraph of the answer admits 
the execution and delivery of the policy sued on, but denied any 
indebtedness to plaintiff under it. In the second paragraph the 
defendant alleges that the policy was void because of the false 
statement of the insured in the application for the policy as to 
the amount of his weekly earnings, having stated therein that he 
was earning more than $40 per week, when as a matter of fact 
he was earning less than $40. It charges that this representation 
was material to the risk, was relied upon by the insurer, was 
made for the purpose of obtaining the policy, and was false and 
fraudulent. The third paragraph relies upon a provision in the 
policy, that, if the injury complained of was caused by or due 
to unnecessary exposure to obvious risk of injury or obvious 
danger, the liability of the insurer would be only ene-fifth of the 
amount otherwise payable, to wit, $500. The paragraph con- 
tains the necessary allegations of negligence and unnecessary 
exposure to obvious risk to constitute, if true, a good defense 
to the policy, except as to the sum of $500. A reply and re- 
joinder completed the issues along the lines indicated. 

After the issues were made up the defendant company tend- 
ered two amendments to its original answer, in one of which it 
is stated that the contract sued on is a Tennessee contract, and 
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in the other it is stated that it is a Connecticut contract, and 
pleading the law in those states in bar of appellees claim. The 
court refused to permit either of these amendments to be filed, 
and of this ruling the defendant now complains. It seems to us 
that the fact as to whether the policy sued on was a Tennessee, 
a Connecticut or a Kentucky contract was peculiarly within the 
knowledge of the company issuing it, and it was its duty to state 
all of its defenses at the time it filed its answer; and, as there is 
no suggestion in the record of any reason why the defenses 
sought to be set up in the amendments were not stated in the 
original answer, we cannot see that the trial court abused his 
discretion in refusing to allow them to be filed, tendered, as they 
were, long after the issues were made up, and, indeed, at least 
one of them was tendered pending the trial of the case, and af- 
ter the evidence was all in. When the case was called for trial, 
so far as the pleadings were concerned, there were only two de- 
ienses available to the appellant—that contained in the second 
paragraph, and that set up in the third paragraph. A trial re- 
sulted in a verdict for the plaintiff for the amount claimed in the 
petition, and to reverse the judgment based upon this verdict 
the defendant company is here on appeal. 

We are of the opinion that the trial court erred in overruling 
the general demurrer to the second paragraph of the answer. 
‘The representation of the insured in regard to his weekly earn- 
ings was immaterial to the risk upon which this action was based. 
The policy, as said before, is a combination accident insurance 
policy. It insured the life of the appellant from loss by accident 
in the sum of $5,000. It also insured him against the accidental 
loss of his eyes, and the accidental loss of both hands or both 
feet, in the sum of $5,000, and against the accidental loss of the 
right hand above the wrist in the sum of $2,500. In case of ac- 
cidental injury not so severe as to involve the loss of life or 
limb as hereinbefore set out, but sufficient to incapacitate the in- 
sured from attending to his vocation, he was to receive during 
the time he was totally incapacitated a weekly indemnity of $25. 
Now, it is manifest that the representations in regard to the 
weekly earnings of the insured have no reference to his right to 
recover for the accidental loss of life or limb, for which a round 
sum was payable, but are only material to the question of 
weekly indemnity. It was to the interest of the company to re- 
move from the insured all temptation to prolong unnecessarily 
his absence from his vocation under the indemnity clause of the 
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policy, and therefore, as a business proposition, it would seek to 
limit the weekly indemnity to a sum less than the insured would 
make if at his business. In the case at bar the insured was en- 
titled, under the policy sued on, to the round sum of $2,500, but 
no weekly indemnity whatever. Therefore the indemnity clause 
of the policy has no material bearing upon the accident sued on. 
Certainly, if the insured had lost his life by the accidental dis- 
charge of the gun, the question of weekly indemnity would have 
been entirely distinct from the risk of the insured’s death ; and we 
think that the loss of the right hand was as clearly separate from 
the question of weekly indemnity as would have been the loss of 
the insured’s life. This being true, the appellant was not, and 
could not have been, injured by any adverse ruling of the court 
on this branch of the case: Section 639, Ky. St., 1903; Provi- 
dent Savings Life Assur. Soc. of New York vs. Dees, Guardian, 
etc., 27 Ky. Law Rep., 670. 

There was, then, really but one issue to be tried—whether or 
not the loss of the insured’s hand was the result of his unneces- 
sary exposure of himself to an obvious danger. This question 
was properly submitted to the jury under the instructions of the 
court, and they found adversely to the appellant. The question 
was an eminently appropriate one for the jury to determine, and 
it is not our province to set aside their verdict under the facts 
of this case. Undoubtedly the testimony discloses a state of 
facts which would have authorized the jury to reach the oppo- 
site conclusion, and, if they had, we should have declined to dis- 
turb their verdict; but it is equally true that there was sufficient 
evidence for the conclusion reached by the jury, and we there- 
fore leave the verdict as it is. 

Viewing the whole case, we are of opinion that appellant has 
no substantial complaint either of the verdict of the jury or the 
rulings of the court. Therefore the judgment is affirmed. 


VOL. XXXVII.—20. 
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COURT OF APPEALS OF MARYLAND. 


SPRINGFIELD FIRE & MARINE INS. CO. 
v8. 
REYNOLDS.* 
Where the evidence shows an absence of good faith on the part of the 


insurer and an intention not to pay the claims the sixty-day limitation 
clause is waived. 


Appeal from Superior Court of Baltimore City. Action on 
an insurance policy by Frank M. Reynolds against the Spring- 
field Fire & Marine Insurance Company. From a judgment for 
plaintiff, defendant appeals. 


S. JOHNSON Por and EDGAR ALLEN Por, for Appeilant. 
Joun L. G. LEE and JouN C. Rose, for Appellee. 


BURKE, J. 

Frank M, Reynolds sued the appellant, a corporation, in the 
Superior Court of Baltimore City on a policy of insurance, and 
from a judgment rendered against it in that suit it has appealed. 
The suit was instituted on the 11th day of May, 1906, and the 
declaration is precisely similar to the one filed in the preceding 
case of the Continental Ins. Co. vs. Reynolds (68 Atl., 277), ex- 
cept as to the date on which the policy is alleged to have been 
issued. Certain legal questions, arising under the “iron-safe 
clause” of the policy, were presented under the defendant’s third 
and fourth prayers which were refused ; but, under an agreement 
incorporated in the record, these questions are not to be consid- 
ered in this case. The questions raised upon the record for our 
determination are: First, was the suit properly brought under 
Acts 1886, p. 304, c. 184, known as the “Speedy Judgment Act 
of Baltimore City”? Secondly, was the suit prematurely brought ? 
In the preceding case, we held that a suit on a fire insurance 
policy could be brought under that act. This appellant, as the 
evidence shows, did not act fairly and frankly with the policy- 
holder, and its contents is utterly irreconcilable with the recog- 
nition of its responsibility under the policy. The record shows 
that the first proofs of loss were mailed to John J. Babcock, the 
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general agent for the defendant company, on March 12, 1900, 
accompanied by a letter from Mr. Lee, in which he said: “We 
have made this proof of loss up as near as we could to conform 
to your rules. If it is insufficient, please advise us, and we will 
endeavor to correct the same.” To this no answer was received, 
and on the 15th of March Mr. i,ee again wrote asking for a re- 
ply. On the 16th of March he wrote directly to the company at 
Springfield, Ill., and said that he had sent to Mr. Babcock, the 
company’s agent at Philadelphia, on the roth inst., the proof of 
loss. There was an error in the date mentioned, for, while the 
letter inclosing the proof of loss was dated March Ioth, it was 
not actually mailed until the 12th. In his letter to the company 
Mr. Lee said :— 


You have never seen fit to acknowledge the receipt of any 
of my letters, though your agents here, McVomas and Kroh, 
admitted to me that you received the proof of loss. I went 
to Philadelphia on the 21st inst. to see you about this loss, but 
missed you, and they said you were here in Baltimore exam- 
ining this loss, as you called up your agent Record at Bel Air. 


No response was made to this letter, and on the 3oth of 
March Mr. Lee again wrote Babcock, saying :— 


Please let me have answer to my recent communications in 
regard to the loss of Frank M. Reynolds at Level, Md. We 
have tried to comply with your rules in making proof of loss, 
and would like to have our money. 


The first response which Mr. Lee received from Babcock was 
the letter'of April the 5th, twenty-four days after the first letter 
was written to him. In this letter, Mr. Babcock wrote to Mr. 
Lee, saying :— 


The very careless manner in which you made out the 
first paper sent in which you claim full amount of the policy, 
while your statement in the same papers showed you to be in 
error, and also vour asking for an immediate payment of the 
face of the policy, when the same under the plain conditions 
of said policy would not be due until sixty days after satis- 
factory proof were received at the home office of the com- 
pany, indicated such negligence or carelessness that as a busi- 
ness proposition I did not feel called upon to enlighten you 
for the benefit of your claim against the company which you 
seem so very desirous to have me do. 


On the 16th of April Mr. Lee wrote to Mr. Babcock, saying 
that, if he did not hear from him to the contrary by Friday, the 
20th instant, he would take his action as a refusal to pay, and 
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would bring suit. Mr. Babcock answered his letter on the 19th 
of April in this way :-— 

Replying to yours of the 16th inst., I have to say that I 
assume no control or custody of your conjectures or construc- 
tion of my actions, but if you assume to construe them as you 
state in your letter you will do, such construction will be with- 
out regard for the statement, or the facts; otherwise you 
could not assume what you claim to. My statement was very 
plain and clear that I neither admitted nor denied liability, 
and for that reason would not ask Mr. Reynolds to perform 
any act for the company whatever. 


Mr. Lee wrote two subsequent letters to Mr. Babcock; one 
on the 25th, and one on the 27th of April. In the letter of the 
25th, he complained that he could get no satisfactory answers to 
his letters, and in one of the 27th he wrote: “That common 
honesty requires you to state your position, and not delay the 
matter longer.” In reply to this, Mr. Babcock wrote: “Your 
policy is the contract by which we are both to be governed, and 
I again refer you to the same for information.” 

The court will not permit the company to thus trifle with its 
policyholders. These letters of the company’s agent evince a 
total lack of appreciation of the duty owed by the company to 
the plaintiff and tends strongly to show that the company had 
decided not to pay the loss unless it was compelled to do so. 
Upon the evidence contained in the record, and under the prin- 
ciples stated in the case of Continental Ins. Co. vs. Reynolds, 
supra, the first and second prayers of the defendant were prop- 
erly refused. 

It follows that the judgment must be affirmed. 

Judgment affirmed, with costs above and below. 
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SUPREME COURT OF SOUTH CAROLINA. 


REARDEN 
v8. 


STATE MUTUAL LIFE INS. CO.* 


Knowledge of a solicitor within the scope of his authority is knowledge 
of the company. Evidence regarding his soliciting in the community 
was evidence of his authority as a solicitor. 


Knowledge of the agent who solicited the application of misrepresenta- 
tion as to health estopped the company from setting up the misrep- 
resentation though the application provided that its statements 
should be binding, and that the company should not be bound by 
knowledge of the solicitor not contained therein. 


A statement of the court regarding its ignorance of life insurance and 
the smartness of the companies in evading rulings of the courts was 
not a charge regarding facts belonging to the jury. 


Evidence regarding admissions by the agent of a knowledge of the mis- 
representation was admissible. 


Evidence of an offer to surrender the policy to the agent on account of 
the health of insured was admissible. 


Appeal from Common Please Circuit Court of Saluda County. 
Action by Lula Rearden against the State Mutual Life Insur- 
ance Company. From a judgment for plaintiff and an order 
denying a new trial, defendant appeals. 


NELSON & NELSON and B. W. Crancu, for Appellant. 
THURMOND & RAMAGE, for Respondent. 


Por; C.J. 

Lula Rearden, the plaintiff, brought this action against the 
defendant to recover $1,000, and interest thereon from March 1, 
1907, under a policy of insurance issued by the defendant com- 
pany on the life of her husband, Walter F. Rearden, on the 7th 
day of September, 1906; the said Walter F Rearden having died 
on the 31st day of January, 1907. The defendant admitted that 
it had issued the policy referred to, the said policy of insurance, 
and gave as its reasons for not paying the policy that the in- 
sured made false statements as to his health when insured. 
The case came on for trial before his honor, Judge Watts, and 
a jury. After hearing the testimony and the charge of his honor 
the jury returned a verdict_in favor of the plaintiff against the 


* Decision rendered, April 4, 1908. 
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defendant for $1,020. A motion was made for a new trial, which 
was refused by the circuit judge, thereupon the defendant ap- 
pealed upon the following eight exceptions. We will now con- 
sider these exceptions in their order :-— 

1. Because his honor erred in permitting the witness, Tim- 
merman, over objection of counsel, to testify as to W. M. Hazel 
soliciting business in the community in which Rearden lived, 
said testimony being intended to show notice to Hazel of said 
Rearden’s condition; the error being that the company was 
only bound by the written statements of the insured contained 
in his application, and knowledge to the agent under the terms 
of said application was not knowledge to the company. 

There was no objection to this testimony, because W. M. 
Hazel was the agent of the defendant and solicited insurance for 
the defendant in the community where Rearden lived. His 
name was signed to the application for insurance. Any knowl- 
edge or information relating to Rearden’s (the assured’s) con- 
ditions was the knowledge of the defendant while the agent was 
acting within the scope of his authority as such agent. As to 
what effect such testimony of Hazel would have upon the de- 
fendant was a matter for after consideration. Certainly the 
testimony itself was competent. This exception must be over- 
ruled. 

2. Because his honor erred in holding: “I think I am bound 
by the decision of Madden against insurance company. There 
they say that if the agent has any knowledge that knowledge is 
imputed to the company, and if they have got an agent going 
out soliciting insurance, and he has knowledge of the fact that 
a man makes his application that he is making a mistake about 
it, and he has notice of the fact, then I think that would be 
notice to the company. I know it is true with fire insurance 
companies. I don’t know much about life insurance companies. 
They are the smartest people on the face of the globe. Let the 
courts pass one rule to-day, and they will frame a rule to meet 
it the next. Several years ago I tried strictly to carry out these 
contracts as made by these parties, but I was in error in doing 
it. The Supreme Court said so. So I will rest on the Madden 
Case this time”—the error being (1) that the policy was issued 
upon the written application of the insured, wherein he agreed 
that the company was only bound by the statements therein con- 
tained, and was not bound by any statements, promises or infor- 
mation made by, or given by, or to, the person soliciting or tak- 
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ing this application for a policy of insurance, unless such 
statements, promises or information be reduced to writing, and 
all presented to the officers of the company at the head office in 
this application; (2) that the remarks of his honor were stating 
what he believed to be the facts to the jury, to wit, what this 
company and all insurance companies did in reference to mak- 
ing rules and thereby evading the decisions of the courts against 
them, which was prejudicial to the defendant, and in violation 
of section 26 of article 5 of the Constitution of South Carolina, 
in reference to judges charging upon the facts. 

It is alleged that the circuit judge made a mistake in declaring 
that he was bound under the decision of the Supreme Court of 
this state in the case of Madden vs. Ins. Co., 70 S. C., 295. 
When a decision of the Supreme Court of this state is quoted 
as authority for a ruling by a circuit judge no mistake is made, 
provided such ruling bears upon the point at issue before the 
judge who quotes the case. ‘When the insured at the time of 
making application showed to agent of insurer an inventory of 
the stock of goods, and the agent said, ‘It is all right’, the in- 
surer thereby waives its right to afterward insist that such in- 
ventory does not conform to the iron-safe clause.’”’ All the cir- 
cuit judge meant was that the case of Madden just quoted was 
an authority to him for ruling that an agent within the scope 
of his authority as such would bind his principal by the admis- 
sion so made; that if the agent has knowledge, such knowledge 
would be imputed to the principal. An insurance company as 
a corporate entity must conduct its business through the means 
of agents; and, where such agents have knowledge of important 
facts bearing upon the corporate business, the knowledge of 
such agents is the knowledge of the corporation, if acquired 
within the scope of the agency. It is useless to diagnose by high- 
sounding phrases and artfully constructed sentences any other 
effect of agency, as was well said by this court in the case of 
Fludd vs. Assur. Society (75 S. C., 320): “The knowledge of 
an agent acquired within the scope of his agency is imputable 
to the principal; and if an insurance company, at the inception 
of the contract of insurance, has knowledge of facts which ren- 
der the policy void at its option and the company delivers the 
policy as a valid policy, it is estopped to assert such ground of 
forfeiture:” Gandy vs. Ins. Co., 52 S. C., 228. The appellant 
seeks to parry the force of this law by quoting the case of Met- 
ropolitan Ins. Co., quoted in Insurance Journal of January, 1908, 
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and reported in 91 Pac., 609 (Cal.), as follows: “The applica- 
tion stipulated that the answers were true, and were the basis 
of the contract, and, if false, the policy should be void; that 
only the officers had authority to determine whether the policy 
should issue, and no statements of the soliciting agents should 
be binding unless presented in writing to the officers. The ap- 
plicant falsely stated that he had never had paralysis, while the 
agent had knowledge to the contrary. Held, that knowledge 
by the company would be waiver of the misstatement, but such 
knowledge of the soliciting agent, when not communicated to 
the company, was not knowledge to the latter. The agent had 
no authority to waive the misrepresentation. Held, that the 
issue of a policy under such conditions was not a waiver of the 
misrepresentation.” Such testimony just before quoted is op- 
posed by the quotation just made from our own Reports; be- 
sides not only was the knowedge of the soliciting agent, but 
another agent of the defendant company was Dr. J. E. Lee, who 
testified that in May, 1906, he saw the deceased with a spell 
upon him, and he examined him while in that condition. Why 
should, therefore, the company not be held to have waived this 
condition of the deceased at the time the policy was issued to 
him? And, as Miss Bessie Rearden testified, Mr. Hazel said 
at the time when her father and Mr. Hazel were discussing the 
policy of insurance: “Papa asked Mr. Hazel did he reckon he 
could get in the company having them spells. Mr. Hazel told 
him the spells he had didn’t amount to nothing in that company.” 
She also testified that the deceased had a spell while Mr. Hazel 
was talking to him about the insurance. The remark attributed 
to the circuit judge about the efforts of insurance companies 
making rules and thereby evading the dicisions of the courts 
against them was not used in his charge to the jury in violation 
of section 26, art. 5, of the Constitution, but had reference to a 
colloquy that took place during the receiving of testimony. This 
exception is overruled. 

3. Because his honor erred in permitting the witness, Bessie 
Rearden, over objection of counsel, to testify that she had heard 
her father tell Mr. Hazel about his nervous spells before the 
policy was issued, and Mr. Hazel telling him the spells amounted 
to nothing, the error being that in the application for the policy 
of insurance the insured specifically agreed that the company 
was not bound by any statements made to its agent, or by any 
knowledge of the agent, which was not reduced to writing and 





1908. ] Rearden vs. State Mutual Life Ins. Co. 313 


made a part of his application for the insurance; and (2) because 
Mr. Hazel had not been offered as a witness. 

There was no error in admitting the testimony of Bessie Rear- 
den as to what she heard Mr. Hazel tell her father, the de- 
ceased; for while Mr. Hazel had not at that time been exam- 
ined as a witness he was subsequently examined as such, and no 
harm, therefore, resulted to the defendant, even if there was 
any harm init. This exception is overruled. 

4. Because his honor erred in permitting the witness Lula 
Rearden, the beneficiary under the policy, to testify, over objec- 
tion of counsel, that she saw her husband offer the policy of 
insurance to Mr. Hazel; the error being that said testimony 
was incompetent, unless it was shown that the reason for de- 
siring to surrender the policy was on account of the health of 
the insured, and there was no testimony offered that this was 
his reason for desiring to surrender the same, and the jury were 
thereby led to believe that the insured desired to surrender the 
policy on account of his health, whereas there was no evidence 
to that effect. 

The circuit judge did not err in permitting Lula Rearden, the 
beneficiary under the policy, to testify that she saw her husband 
offer the policy of insurance to Mr. Hazel. Mr. Hazel was the 
agent of the defendant, and the offer to return the policy of 
insurance, after the policy had been issued, was a proper subject- 
matter of testimony. There was no reason in law why Mrs. 
Rearden should not testify as witness. Let this exception be 
overruled. 

5. Because his honor erred in permitting the witness, J. W. 
Bledsoe, over objection of counsel, to state a conversation he 
had with Mr. Hazel when the said Hazel had not been offered 
as a witness, and his honor further erred in holding the testi- 
mony of said witness “would be competent in this view, if he 
can bring home knowedge to Mr. Hazel that he knew this man 
had fits and was diseased, like it was contended here, under my 
ruling that would be competent”; the error being that the com- 
pany would not be bound by any knowledge conveyed to its agent 
that was not reduced to writing and made a part of the applica- 
tion upon which the policy of insurance was issued. 

J. W. Bledsoe was a proper witness to state what conversa- 
tion he had with Mr. Hazel relating to his knowledge of the 
fits which afflicted Rearden the deceased. As an agent of the 
company he was bound by any knowledge possessed by him of 
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such diseased condition of the insured Mr. Rearden. Especially 
is this true when the Legislature of this state had empowered 
the insurance companies to bring an action to cancel the policy 
upon certain conditions. This exception is overruled. 

6. Because his honor erred in permitting the witness, J. W. 
Bledsoe, over objection of counsel, to testify that he saw W. F. 
Rearden offer the policy of insurance to Mr. Hazel when at 
Johnston; the error being that said testimony was incompetent, 
unless it was shown that the reason for desiring to surrender 
the policy was on account of the health of the insured, and there 
was no testimony offered that this was his reason for desiring 
to surrender the same, and the jury were thereby led to believe 
that the insured desired to surrender the policy on account of his 
health, whereas there was no evidence to that effect. 

The circuit judge did not err in admitting the testimony of the 
witness, J. W. Bledsoe, as to an offer by Rearden to return the 
policy of insurance to Hazel in October at Johnston. As to the 
effect of that testimony other questions might be presented. 
This exception is overruled. 

7. Because his honor erred in charging the jury: “I charge 
you further as a matter of law, if the agent of the company who 
took Rearden’s application for insurance, if he knew that Rear- 
den was making false statements at the time, and these state- 
ments were untrue and he had knowledge and notice of the fact 
that Rearden was making untrue or false statements, then no- 
tice to the agent would be notice to the company, and in that 
event, if the company’s agent knew that the statéments made 
by Rearden when he applied for the insurance policy were un- 
true, and then went on notwithstanding that and issued and re- 
ceived his premium for it, then they would be bound to pay the 
policy to the beneficiary after his death, when proof of his death 
was proved to them”; the error being that under the written 
application for the policy of insurance signed by Walter F. 
Rearden he bound himself thereby and agreed “that inasmuch 
as only the officers at the head office of the company have au- 
thority to determine whether or not a policy shall issue on any 
application, no statements, promises or information made or 
given to or by the person soliciting or taking the application for 
a policy, or any other person, shall be binding on the company, 
or in any way affect its rights, unless such statements, prom- 
ises or information be reduced to writing and presented to the 
officers of the company at the head office in this application.” 
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It is alleged that the circuit judge erred in his charge to the 
jury, as set out in this exception. Walter F. Rearden, although 
the policy of insurance contained a stipulation that only the 
officers at the head office of the company could give any state- 
ments or promises that would be binding on the company, yet, 
if other agents performed their acts, that negatives this restric- 
tion to officers at the head office of the company, would be pro- 
tected by such subagents, such as William N. Hazel and Dr. 
J. E. Lee. Let this exception be overruled. 

8. Because his honor erred in refusing to grant a new trial 
made upon the following grounds :— 

(a) Because the verdict of the jury is against the preponder- 
ance of the evidence, in that (1) the evidence established the fact 
that the plaintiff had received an injury, had been subject to 
fainting fits and spells, and had been under medical treatment 
both at Johnston and in Augusta, Ga., before he applied for in- 
surance, of which facts neither the company’s agent nor the 
medical examiner was advised, and which facts were not re- 
ported in writing to the company when his application was 
signed; (2) the evidence established beyond question that nei- 
ther the agent of the company nor the medical examiner nor 
any other person connected with the company had any notice 
or knowledge of the fact that the insured had been under medical 
treatment, or that he had ever received any injury prior to his 
application for insurance. 

(b) Because the statements and agreements made in the ap- 
plication for the policy of insurance and signed by the applicant, 
W. F. Rearden, is the contract upon which the policy was is- 
sued, and is the sole agreement between the company and W. 
F. Rearden upon which the policy was issued, which agreement 
provides that the company shall not be bound by any informa- 
tion, report, statement, or be considered to have knowledge of 
any facts, except such as are stated in writing in the application 
for insurance. This being the contract entered into between the 
company and the insured, it is error to admit testimony of any 
knowledge the agent may have had of the condition of said W. 
F. Rearden, as the testimony failed to show that such informa- 
tion was reduced to writing. In other words, he bound himself 
notwithstanding any knowledge he may have conveyed to Mr. 
Hazel or the medical examiner that was not to be binding upon 
the company, because all the company passed upon, all the com- 
pany had before it in order to enable it to determine whether 
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this was an insurable risk, were the statements of Rearden and 
the report of the medical examiner. He bound himself that no 
other knowledge should be binding upon the company, unless 
that information was reduced to writing and made a part of the 
application, and therefore stated in the application. 

(c) Because the preponderance of the evidence was to the ef- 
fect that the medical examiner had no knowledge of the true 
state of W. F. Rearden’s health at the time he applied for insur- 
ance, nor at the time he made the statements, which were re- 
duced to writing, to the medical examiner. 

We see no error here. The circuit judge found that there was 
no preponderance of the evidence as stated in the exception it- 
self. All these matters have already been considered. There 
need not be, therefore, any new consideration thereof. This ex- 
ception is overruled. 

The judgment of this court is that the judgment of the Circuit 
Court be, and the same is, hereby affirmed. 


SUPREME COURT OF THE UNITED STATES. 


ALLEMANNIA FIRE INS. CO. or Pirrspura, Pa. 
Plaintiff in Error. 


v8, 


FIREMEN’S INS. CO. or BALTIMORE, TO THE USE 
AND BENEFIT OF FRANCIS E. 8S. WOLFE, RE- 
CEIVER,* 


A contract of reinsurance provided among other things that after the 
reinsured had adjusted, accepted proofs of or paid the loss, it should 
forward a proof of its claim to the reinsurer, together with copies 
of the original proofs and other papers connected with the same, 
and that each entry under the contract should be subject to the 
same conditions, stipulations, risks and valuation as those assumed 
by the reinsured, and the loss should be payable in the same man- 
ner and upon the same terms and conditions as that of the original 
insured, and in no event should the reinsurer be liable for an amount 
in excess of the sum actually paid to the original insured. 


Held, That actual payment of the loss was not essential to establish the 
liability of the reinsurer. 

Held, That the liability of the latter was determined by the liability of 
the reinsured, not by the amount that it might be able to pay in 
case of insolvency. 


* Decision rendered, April 6, 1908, 
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In Error to the Court of Appeals of the District of Columbia 
to review a judgment which affirmed a judgment of the Supreme 
Court of the District, in favor of plaintiff, in an action on a policy 
of reinsurance. ' 


Statement of facts by PECKHAM, J. 

This action was brought by plaintiff, who is the defendant in 
error, in the Supreme Court of the District of Columbia, for the 
purpose of recovering an amount alleged to be due the plaintiff 
from the defendant (plaintiff in error) on a policy of reinsurance. 
The plaintiff obtained judgment in the trial court, which was ai- 
firmed in the Court of Appeals of the District. 

The plaintiff had originally insured the property which was de- 
stroyed and had, prior to the loss, reinsured a proportion of the 
original insurance with the defendant company. After such re- 
insurance the plaintiff suffered heavy losses by reason of the 
great fire in the city of Baltimore in the month of February, 
1004, for which losses it became liable, and was rendered thereby 
insolvent, and is unable to pay the same, unless the plaintiff is 
able to collect the amount due it from the defendant by virtue 
of its reinsurance policies, and from other corporate fire insur- 
ance companies with which plaintiff had contracts of reinsur- 
ance. By reason of the insolvency of the corporation a receiver 
was appointed by a decree of the Circuit Court of Baltimore 
city, prior to the commencement of this action. 

Upon the trial the plaintiff proved a cause of action against 
the defendant, unless the facts, which it also proved, that it had 
become insolvent by reason of the losses sustained by it inci- 
dent to the Baltimore fire in 1904, and that a receiver had been 
appointed for it by the court in Maryland, and that the receiver 
had paid to its creditors, after this suit was brought, but 55 per 
cent of the amount of its liability, amounted to a defense. 

The contract between the plaintiff and defendant was de- 
scribed therein as a “reinsurance compact”, and in it the de- 
fendant agreed to “reinsure the Firemen’s Insurance Company” 
in the amounts and manner therein stated. 

There were contained in the compact, and forming part there- 
of, the following subdivisions :— 

10. Upon receiving notice of any loss or claim under any 
contract hereunder reinsured, the said reinsured company 
shall promptly advise the said Allemannia Fire Insurance 


Company, at Pittsburg, Pa., of the same, and of the date and 
probable amount of loss or damage, and after said reinsured 
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company shall have adjusted, accepted proofs of, or paid such 
loss or damage, it shall forward to the said Allemannia Fire 
Insurance Company, at Pittsburg, Pa., a proof of its loss and 
claim against this company, upon blanks furnished for that 
purpose by said Firemen’s Insurance Company, together with 
a copy of the original proofs and claim under its contract re- 
insured, and a copy of the original receipt taken upon the 
payment of such loss; and, upon request, shall exhibit and 
permit copies to be made of all other papers connected there- 
with, which may be in its possession. 

11. Each entry under this compact, unless otherwise pro- 
vided in this compact, shall be subject to the same conditions, 
stipulations, risks and valuations as may be assumed by the 
said reinsured company under its original contracts hereunder 
reinsured, and losses, if any, shall be payable pro rata with, in 
the same manner, and upon the same terms and conditions, as 
paid by the said reinsured company under its contracts here- 
under reinsured; and in no event shall this company be liable 
for an amount in excess of a ratable proportion of the sum 
actually paid to the assured or reinsured by the said reinsured 
company under its original contracts hereunder reinsured, af- 
ter deducting therefrom any and all liability of other reinsur- 
ers of said contracts or any part thereof. 


The defendant gave no evidence, but requested the court to 
instruct the jury as follows :-— 


“No. 2. The jury are instructed that proof of mere liability 
on the part of the plaintiff under the original contracts or poli- 
cies involved in this suit is not sufficient to entitle it to a verdict 
against the defendant; and the jury are therefore further in- 
structed that they must return a verdict in favor of the defendant, 
unless they shall find from the evidence that the plaintiff has 
actually paid the whole or some part of one or more of the 
claims against it, enumerated in the schedule annexed to the 
contract of reinsurance here sued upon, 

“No. 3. The jury are instructed that, if they find for the plain- 
tiff, their verdict must not be for an amount in excess of a 
ratable proportion of the various sums actually paid by it to 
its policyholders under the original contracts or policies enumer- 
ated in the schedule attached to the declaration filed herein.” 

These instructions were refused and the refusal duly excepted 
to. Thereupon the jury, under instructions, returned a verdict 
in favor of the plaintiff for $12,613.24, being the amount which 
it was conceded was due under the reinsurance compact, pro- 
vided the fact of insolvency and nonpayment by the reinsured did 
not constitute a defense. 
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Messrs. H. PREScoTT GATLEY, ANDREW Y. BRADLEY and 
CHARLES H. BRADLEY, for Plaintiff in Error. 

Messrs. WILLIAM F. MATTINGLY and T. WALLIS BLACKI- 
STONE, for Defendant mm Error. 


PECKHAM, J. (after making the foregoing statement). 

The only question before the court is as to the construction 
of the language of the reinsurance compact. The term “rein- 
surance” has a well-known meaning. That kind of a contract 
has been in force in the commercial world for a long number of 
years, and it is entirely different from what is termed “double 
insurance”, i. e., an insurance of the same interest. The con- 
tract is one of indemnity to the person or corporation reinsured, 
and it binds the reinsurer to pay to the reinsured the whole loss 
sustained in respect to the subject of the insurance to the extent 
to which he is reinsured. It is not necessary that the reinsured 
should first pay the loss to the party first insured before pro- 
ceeding against the reinsurer upon his contract. The liability 
of the latter is not affected by the insolvency of the insured or 
by its inability to fulfil its own contract with the original insured. 
The claim of the reinsured rests upon its liability to pay its loss 
to the original insured, and is not based upon the greater or 
less ability to pay by the reinsured. If the reinsured commenced 
his action against the reinsurer before he had himself paid the 
loss, the reinsured took upon himseli the burden of making out 
his claim with the same precision that the first insured would be 
required to do in an action against him. But there is no author- 
itv for saying that he must pay the loss before enforcing his 
claim against the reinsurer. These propositions are adverted to 
and enforced in Home vs. Mutual Safety Ins. Co. (1 Sandf., 137), 
where the authorities upon the subject are gathered and re- 
viewed at some length. The case itself was subsequently af- 
firmed in the Court of Appeals in 2 N. Y., 235. See, also, Black- 
stone vs. Allemannia F. Ins. Co., 56 N. Y., 104. The same 
doctrine is held in Consolidated Real Estate & F. Ins. Co. vs. 
Cashow, 41 Md., 59. 

Counsel for plaintiff in error frankly concedes that the legal 
propositions above stated are correct, and, unless there is some- 
thing in the special provisions of this reinsurance contract which 
changes the ordinary rule on that subject, the judgment herein 
must be affirmed. Reference is made to the eleventh subdivi- 
sion of the policy in question. Under the language of that clause 
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the plaintiff in error contends that the general rule is altered, 
and that unless the reinsured has paid over the money on ac- 
count of the loss, to the original insured, the reinsurer is not 
bound to pay under this particular contract of reinsurance. 
Language somewhat like that used in the eleventh subdivision 
has been construed in other cases. In Blackstone vs. Allemannia 
¥F. Ins. Co., supra, the language used was “loss, if any, payable 
pro rata, and at the same time with the reinsured”. The Court 
of Appeals of New York held that the first part of the clause re- 
lieved the defendant from paying the full amount of the loss, 
and made it liable only for its pro rata share, so that, the de- 
fendant’s reinsurance being for half the loss, the defendant was 
only held liable to pay half the loss. Continuing, the court said: 
“In regard to the latter branch of the clause in question, which 
says that the loss is payable ‘at the same time with the rein- 
sured’, it is not possible to conclude from it that actual payment 
by the reinsured is, in fact, to precede or to accompany pay- 
ment by the reinsurer. It looks to the time of payability, and 
not to the fact of payment. It has its operation in fixing the 
same period for the duty of payment by the reinsurer as was 
fixed for payment by the reinsured. To give to it the construc- 
tion contended for by the defendant would, in substance, subvert 
the whole contract of reinsurance as hitherto understood in this 
state.” 

In Ex parte Norwood (3 Biss., 504, Fed. Cas. No. 10,364) a 
clause in the reinsurance policy stated that “loss, if any, payable 
at the time and pro rata with the insured”; and it was held that 
such language simply gives to the company the benefit of any 
defense, deduction or equity which the first insurer may have, 
making the liability of the reinsurer the same as the original 
insurer. It does not limit such liability to what the original in- 
surer may have paid or be able to pay. Speaking of this clause, 
Judge Blodgett said — 

“The reinsuring company is to have the benefit of any deduc- 
tion by reason of other insurance or salvage, that the original 
company would have, and also to have the benefit of any time 
for delay or examination which the original company might 
claim, so that the liability of the reinsuring company shall be 
coextensive only with the liability, and not with the ability, so 
to speak, of the original company. 

“The original company may have reinsured for the purpose 
for which reinsurance is usually, if not universally, accomplished 





1908.] Allemannia Fire Ins. Co. vs. Firemen’s Ins. Co. 321 


—for the purpose of supplying itself with a fund with which to 
meet its obligations. It may have placed its own funds entirely 
out of its control; it may have divided its capital among its 
stockholders; and may depend solely upon the reinsurance to 
make good its liability to policyholders. 

“The intention of this clause was to make the reinsuring com- 
pany’s liability coextensive, and only coextensive, with the lia- 
bility of the original insurance company. 

“For instance, suppose an insurance company in the city of 
Chicago wishes to go out of business. It has money enough to 
reinsure all its risks, and does so, and goes out of the insurance 
business. That company does not keep a fund on hand any 
longer for the purpose of meeting losses as they fall in, but de- 
pends upon its reinsurance. 

“Now, it is to my mind absurd to say, if a loss occurs on one 
of those reinsured policies, that the company primarily liable is 
to have its claim against the reinsuring company limited by its 
ability to meet its obligations to its original policyholders. The 
very object of making the policy of reinsurance was to place the 
company in funds with which to make its policyholders whole, 
and that is defeated if the construction which is insisted upon by 
the assignee in this case is the true one. 

“The fair, liberal construction, it seems to me, of this clause, 
and the salutary one, is to assume that the true intent of it—the 
judicial meaning—is that the liability of the reinsurance com- 
pany is to be no greater than that of the original company; that 
they are not to be compelled to pay any faster than the original 
company would be compelled to pay; that they are to have the 
benefit of any defense which the original company would have 
had. Any deduction—any equity—which the original company 
would have had against the original insured is to inure to the 
benefit of the reinsuring company. 

“T am of the opinion that the Republic is liable on these poli- 
cies to the extent of the adjusted losses, even if the Lorillard had 
not paid a cent.” 

In Cashau vs. Northwestern Nat. Ins. Co. (5 Biss, 476, Fed. 
Cas., No. 2,499), in the reinsurance policy there was a clause 
that the reinsurer shall “pay pro rata at and in the same time 
and manner as the reinsured”. It was held that the reinsurer 
was to have all the advantages of the time and manner of pay- 


ment specified in the policy of the reinsured, but that it had no 
VOL. XXXVII.—21. 
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reference to the insolvency of the reinsured. The court in that 
case said :— 

“The insolvency of the original insurer is no defense, in whole 
or in part, to a suit against the reinsurer. It is claimed on the 
part of the defendant that the condition in its policy is an ex- 
ception to this position of the law. * * * The condition in that 
policy that, ‘in case of loss the company shall pay pro rata at 
and in the same time and manner as the reinsured’, cannot mean 
that, in case of the insolvency of the Fulton company, the de- 
fendant shall only be obliged to pay the pro rata of the dividends 
of the assets of said company, upon the claim of the first insured. 
It cannot have such application. The condition means that the 
cefendant shall pay at and in the same time and manner as the 
reinsured company shall pay or be bound to pay according to its 
policy, and that the defendant shall have all the advantages of 
the time and manner of payment specified in the policy of the 
Fulton company, otherwise the defendant’s policy would not be 
the contract of indemnity intended, and endless litigation might 
ensue.” 

Bearing in mind what the contract of reinsurance, pure and 
simple, means, and how these contracts have been enforced in 
the past when some special language has been introduced in re- 
gard to the payment under a reinsurance policy, the question 
arises whether, by the use of the language of the eleventh sub- 
division, the contract of reinsurance, while still bearing that 
name, has been so changed as to deprive it of its chief value. 
As is stated by Judge Johnson, in regard to the language used 
in 56 N. Y., supra, to give this language this construction wil}, 
in substance, subvert the whole contract of reinsurance as hith- 
erto understood. We agree with the court below, that the lan- 
guage of the eleventh subdivision, taken in connection with the 
fact that it is used in a contract designated by the parties as one 
of reinsurance, means that the reinsuring company shall not 
pay more than its ratable proportion of the actual liability pay- 
able on the part of the reinsured, after deducting all liability of 
other reinsurers. 

To hold otherwise is to utterly subvert the original meaning 
of the term “reinsurance”, and to deprive the contract of its 
chief value. The losses are to be payable pro rata with, in the 
same manner, and upon the same terms and conditions as paid 
by the reinsured company under its contracts. This means that 
such losses, payable pro rata, are to be paid upon the same con- 
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dition as are the losses of the insurer payable under its contract. 
And the liability of the reinsurer shall not be in excess of the 
liability of the insurer under its original contracts, after deduct- 
ing therefrom any and all liability of other reinsurers of the con- 
tract of the insurer or of any part thereof. It is the ratable pro- 
portion for which the other reinsurers are liable, that provision 
is made for deducting, and the liability of the insurer means such 
liability after that deduction, and does not mean there must be 
an actual payment of such liability by the insurer before it can 
have any benefit of the contract of reinsurance which is made 
with defendant. 

Subdivision 10 of the contract does not result in any different 
conclusion. 

This subdivision does not and cannot mean that there is to 
be no liability unless the reinsured should pay the loss sustained. 
‘The reinsured company under its provisions is bound to forward 
to the reinsuring company a statement of the date and the 
probable amount of loss or damage, and it is provided that after 
the reinsured company shall have adjusted, accepted proofs of, 
or paid such loss or damage, it shall forward the proof of its 
loss and claim and a copy of the receipt taken for payment. It 
means that if the loss or claim has been in fact paid, then a copy 
of the receipt is to be sent; but it does not mean that there 
must be payment before any liability on the part of the reinsur- 
ing company exists. 

We do not think that the language of these two subdivisions 
was intended to entirely nullify and tear up by the roots the con- 
struction given to the contract of reinsurance for so many years 
throughout the civilized world, and upon which its chief value is 
based. The nature of the contract is accurately described in its 
commencement. It is described as a “compact of reinsurance” ; 
and there has been no doubt as to the meaning of such contract 
for the last two centuries. The judgment of the Court of Ap- 
peals is right, and is affirmed. 
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SUPREME COURT OF TEXAS 


SUPREME LODGE KNIGHTS & LADIES OF HONOR 

ve. 
PAYNE.* 

Where the answer in the application and the medical report attached to 
the contract were made part of the certificate and were warranted 
to be true and the basis of the contract, a statement that she was 
not pregnant, if untrue, though both the applicant and the examiner 
were deceived as to her condition, and she died from other causes, 
defeated the contract. 

Certified Questions from Court of Civil Appeals of Fifth Su- 
preme Judicial District. Action by Charles J. Payne against 
the Supreme Lodge Knights & Ladies of Honor. Judgment for 
plaintiff, from which defendant appealed to the Court of Civil 
Appeals. On certified questions. 


Locke & LockE, for Appellant. 
CocKRELL & Gray and H. C. Hucues, for Appellee. 


BrRowN, J.. 

This is a certified question from the Court of Civil Appeals 
for the Fifth District. The statement and questions are as fol- 
lows :— 

“Charles J. Payne brought this action to recover upon a policy 
of insurance or benefit certificate of $2,000 issued in his favor 
by the appellant, Supreme Lodge Knights & Ladies of Honor, 
on the life of his wife, Mary J. Payne. The appellant defended 
on the ground that certain warranties contained in the contract 
of insurance had been breached, by reason of which it had been 
discharged from all liability. To this defense appellee pleaded 
an estoppel, that the subject-matter thereof was not material 
to the risk, and did not contribute to the death of Mrs. Payne. 
Upon the conclusion of the evidence appellant requested the fol- 
lowing instruction: ‘You are instructed that under the undis- 
puted facts as shown by the competent evidence introduced in 
this case the plaintiff is not entitled to recover. You will there- 
fore return a verdict in favor of the defendant.’ This instruc- 
tion was refused, and the case submitted to the jury upon special 





% Decision rendered, April 1, 1908. 
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issues. Upon the findings of the jury judgment was rendered 
for appellee, and appellant has appealed the case to this court. 

“The appellant is a mutual relief association organized and 
chartered under the laws of the state of Indiana. It has no capi- 
tal stock, and the relief fund is created and sustained by assess- 
ments made upon its members in accordance with its by-laws. 
The affairs of the association are conducted by lodges, a quorum 
of whose members meet in their respective lodge rooms at stated 
times for the transaction of business. The benefit certificates 
issued to its members are issued in consideration of, and upon 
the faith of, written and printed applications therefor, to which 
is attached and made a part thereof what is known as the ‘Medi- 
cal Examiner’s Certificate’. Forming a part of this last-men- 
tioned certificate is the ‘appellant’s statement to the medical ex- 
aminer’, which consists of printed questions and answers relating 
to the health, physical condition, etc., of the applicant. Dr. J. 
H. Erwin, the medical examiner of appellant, examined Mrs. 
Payne on May 5, 1905, and prepared the application upon which 
the policy or certificate sued on was issued. This certificate re- 
cites :— 

This relief fund certificate is issued upon the following. ex- 
press conditions: First, that the statements made by the mem- 
ber in the contract known as “Application for Membership” 
in relief fund and answers to questions in applicant’s state- 
ment to the medical examiner known as “Medical Examiner’s 


Certificate”, upon the faith of which this relief fund certifi- 
cate is issued, are true, and shall be treated as warranties. 


“Following the questions and answers thereto as contained in 
the applicant’s statement to the medical examiner referred to in 
the foregoing recitation is a printed agreement signed by Mrs. 
Payne, reading thus :— 


I hereby declare and agree that the foregoing answers and 
the statements and the answers to the questions propounded 
to me by the medical examiner are warranted to be true. And 
I acknowledge and agree that my said answers and statements 
in this medical examination, together with my application for 
membership, shall form the basis of my agreement with the 
order, and constitute a warranty. I hereby make my medical 
examination a part of my application for membership, and 
agree that my said application and medical examination shall 
be considered a part of my relief fund certificate. I hereby de- 
clare * * * that the answers as written herein are as given 
by myself to the medical examiner. * * * 
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“Among the questions and answers appearing above said 
agreement are the following :— 


Are you pregnant at this time? Answer: No. Are your 
menses regular? Answer: Yes. Do you know that in your 
application for relief fund membership you warrant the cor- 
rectness and truth of your answers to all questions propounded 
to you by the medical examiner on this blank and that if your 
answers to such questions are not true that your relief fund 
certificate, if issued, would be null and void? Answer: Yes. 


“At the time Mrs. Payne was examined for the policy in suit 
she was in fact pregnant, and on October 17, 1905, five months 
and twelve days after the examination, she gave birth to a living 
child, and on October 31, 1905, she died. The child was well de- 
veloped, and not different from other,newly born babies. It 
survived its mother sixteen days, dying November 16, 1905. In 
answering that her menses were regular, and that she was not 
pregnant, Mrs. Payne acted in good faith, believing such an- 
swers to be true. She disclosed to appellant’s medical examiner 
in making said answers fully all the facts known to her touching 
the irregularity of her menses, and whether or not she was then 
pregnant. She was, however, at the time of her examination, 
the. mother of two children. Dr. Erwin, appellant’s medical ex- 
aminer, did not know at the time he examined Mrs. Payne that 
she was then pregnant; and appellant would not have accepted 
the application of Mrs. Payne for the certificate sued on if it 
had known that she was then pregnant. There was testimony 
tending to show that Mrs. Payne died from malarial fever, and 
the jury found that her menses were regular at the time of her 
medical examination, and that her statements that they were 
regular and that she was not pregnant were not material to the 
risk assumed by appellant in issuing the policy, and that her 
pregnancy did not contribute to her death. The specific ques- 
tion, whether Dr. Erwin dictated, advised or suggested the an- 
swers of Mrs. Payne, that her menses were regular and that she 
was not pregnant, does not seem to have been asked, and was 
not submitted by the court to the jury for their determination. 

“Dr. J. H Erwin, appellant’s medical examiner, who was au- 
thorized by appellant to ask the questions and write down the 
answers appearing in Mrs. Payne’s application, after stating that 
he had conducted the examination of Mrs. Payne, etc., testified 
(giving the questions and answers just as they appear in the rec- 
ord) as follows: ‘Q. At the time you conducted this examina- 
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tion did you ask the applicant, Mrs. Payne, the question as to 
whether or not her menses were regular? A. Yes, sir. Q. Doc- 
tor, you were aware of the presence in this application of the 
statement that the answer “Don’t know” would not be accepted, 
were you not? A. Yes, sir. Q. You were also acquainted with 
the direction that the medical examiner will put such other ques- 
tions bearing on the case as you may think proper. You knew 
that was in there at the time? A. Yes, sir. Q. Now, when you 
asked Mrs. Payne if her menses were regular, what reply did 
she make, Doctor? A. She said as a rule they were. Q. Asa 
tule they were? A. She missed sometimes, but as a rule they 
were regular. Q. She was regular? A. Yes, sir. Q. Then, you 
put down—what did you put down? A. How did I answer? Q. 
Yes, sir. A. I answered that they were regular. Q. You an- 
swered it? A. Yes, sir. Q. Yes, sir; now, Doctor, as a physi- 
cian, what would you say with respect to the regularity or ir- 
regularity of a woman’s menses, if, during married life of eleven 
or twelve years, they came regularly nine or ten, or eleven or 
twelve, or nine-tenth or twelve-thirteenths of the time, and oc- 
casionally missed a month, would you say she menstruated 
regularly or irregularly? A. I would usually regard her as being 
regular. Q The occasional missing for special causes would not 
make it an irregular menstruation? A. No, sir. Q. Now, then, 
Doctor, did you ask her the question as to whether or not she 
was pregnant? A. Yes, sir. QO. What was her answer? A. 
Well, as well as I remember, she said that she did not know, 
but that she did not reckon that she was. Q. That she did not 
know, but she did not reckon that she was? Then what oc- 
curred? A. I explained to her in case she was it was no use to 
examine her; that they wouldn’t accept her application, if she 
was pregnant; and she said that she sometimes missed, but 
came around all right, and that she did not believe that she was 
pregnant Q. Was anything said about the other symptoms at 
the time? A. I don’t remember. I know that we discussed it 
pretty thoroughly before 1 answered the question, and she con- 
cluded that she was not pregnant. Q. What did you conclude 
from her statements? A. I did not think that she was. Q. You 
did not think she was. Were there any evidences of pregnancy 
except the missing of her menstruations? A. No, sir. Q. There 
were none? A. No, sir. Q. Doctor, did, or did she not—how 
did she answer the question you put to her? How did she an- 
swer the questions, in a straightforward manner? A. Yes, sir. 
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©. Did you and she discuss the matter fully? A. The examina- 
tions? Yes, sir.’ 

“Dr. Baird testified that he had heard of a few cases where 
women menstruated all during pregnancy, and had seen cases 
where they menstruated during the first few months. 

“The members of this court differ as to how some of the is- 
sues of law arising on the appeal should be decided, and deem it 
advisable to certify to the honorable Supreme Court of Texas 
the following questions for adjudication :-— 

“Question 1. When an applicant for insurance is examined 
by the insurer’s medical examiner, and signs a written report of 
that examination, consisting of questions propounded and an- 
swers made thereto for submission to the officers of the insurer 
in a distant state, and warrants that the answers as contained in 
the written report are as given by him to the medical examiner, 
can his beneficiary avoid the effect of the answers contained in the 
written report by testimony that other answers in fact were 
given to the medical examiner? 

“Question 2. Where an applicant for insurance states fully 
and truthfully all the facts known to her touching the irregu- 
larity of her menses, and whether or not she was then pregnant, 
and the medical examiner of the company, authorized to ask 
the questions and write the answers, dictates or advises the an- 
swer, or, putting his own construction upon the facts, déduces 
an erroneous answer, which he suggests or assures the applicant 
is the proper answer upon the facts stated, and writes such an- 
swer down, will proof of such assurance, or that the answer was 
so dictated, advised or suggested by the medical examiner, op- 
erate to estop the company from questioning the truth of the 
answer? 

“Question 3. From the facts stated, and the testimony of Dr. 
J. H. Erwin quoted, was the jury authorized to infer, or is this 
court authorized to infer, that appellant’s medical examiner, Dr. 
Erwin, did dictate, advise or suggest the answer of Mrs. Payne 
that she was not pregnant, or assure her that it was the proper 
answer upon the facts stated by her to him? 

“Question 4. Did the trial court err in refusing to instruct 
the jury, as requested by appellant, to return a verdict in its 
favor?” 

The answer to question four makes it unnecessary to answer 
the first three questions. To the fourth question we answer that 
the court should have instructed the jury to return a verdict in 
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favor of the defendant. The certificate provides that the an- 
swers in the application and the medical examiner’s report are 
made a part of the certificate whereby Mrs. Payne warranted 
the answer made to the question “whether or not she was at the 
time pregnant” to be true; that is, she warranted that she was 
not at that time pregnant, and that the answer as recorded by the 
medical examiner was the answer she gave to the question. The 
fact warranted, being untrue, rendered the certificate void: Ins. 
Co. vs. Pinson, 94 Tex., 555, 63 S. W., 531. In the case cited 
the court said: “The statements and agreements contained in 
the application are expressly made a part of the policy, and must 
be given the same force as if written into the policy itself: God- 
dard vs. Ins, Co., 67 Tex., 71. 

It is insisted by appellee that this certificate of relief comes 
within the rule announced in Ins. Co. vs. Hazlewood (75 Tex., 
347), in these words: “In the case before us the agreement of 
the insured was that his answers made, or to be made, to the 
medical examiner, were warranted to be true. He did not war- 
rant that his answers would be written down correctly by the 
medical examiner, or that the answers given by him would be 
correctly reported to the company.” In the case before us Mrs. 


Payne made this declaration at the end of the examiner’s report, 
which she signed, to wit: “I hereby declare * * * that the 
answers as written herein are as given by myself to the medical 
examiner.” And in the body of the report of the medical exam- 
iner she says :— 


I hereby declare and agree that the foregoing answers and 
statements and the answers to the questions propounded to 
me by the medical examiner are warranted to be true, and I 
acknowledge and agree that my said answers and statements 
in this medical examination, together with my application for 
membership, shall form the basis of my agreement with the 
order, and constitute a warranty. 


The declaration of Mrs. Payne at the bottom of the medical 
€xaminer’s report that the answers recorded were the same that 
she gave is entitled to much weight, for it put Mrs. Payne on 
notice that reliance was placed upon her for their truth. Doubt- 
less that declaration was required in order to secure the per- 
sonal supervision of the answers by the applicant, and to avoid 
this class of defenses. It is a reasonable and proper require- 
ment. The terms of the contract are more forcible than any 
argument that could be made in the application of the law to 
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this case. There is no evidence which tends to show any fraud 
on the part of the medical examiner, nor anything which would 
indicate that there was any undue influence or improper meth- 
ods used to secure the answers given. Dr. Erwin and Mrs. 
Payne were both deceived as to her condition; therefore the 
warranty must be enforced. 

We hold that upon the face of the contract there is no right 
of action against the appellant. 


SUPREME COURT OF SOUTH CAROLINA. 


CLARK 
v8. 


HOME FUND LIFE INS. CO.* 


Evidence of the agent was admissible to show that a deceased policy- 
holder had agreed to return the policy if the note given for the 
premium was not paid at maturity. 


An authority given the agent to accept such notes conditioned on his 
personal responsibility for their payment was sufficient to render 
the company liable on the policy in case of death, where the note 
was not paid at maturity. 


Where the company in such case requested the court to allow credits 
for the unpaid premium after verdict for the plaintiff, which was 
done, the company may not object that the premium was not paid. 

Held, That payment of premium was waived by the authority given to 


the agent to take notes upon his assumption of responsibilty for 
their payment. 


Appeal from Common Pleas Circuit Court of Greenville 
County. Action by George E. Clark, administrator of the estate 
of David A. Campbell, against Home Fund Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 


CoTHRAN, DEAN & COTHRAN, for Appellant. 
JosrrH A. McCuLLoucn, for Respondent. 


PopE, C. J. 
The plaintiff sued as the administrator of the estate of David 
A. Campbell, deceased, to recover $1,000 which he claims by the 


ee a 
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terms of the policy of insurance issued by the defendant, Home 
Fund Life Insurance Company, which was to be paid on the 
death of the said Campbell in accordance with the terms of the 
said policy. The defendant in its answer admitted that it is- 
sued the policy in question through its agent, E. S. Dominick, 
on the 5th day of September, 1905, but claimed that said policy 
was forfeited by the failure of said Campbell to pay $6 in cash, 
which should have been actually paid before said policy was is- 
sued, and five assessments, to wit, $1.40 each, for the months of 
September, October, November, December and January. At 
the hearing before Judge Gage and a jury testimony was offered 
on both sides to the controversy. By such testimony it seems 
that the only objection to the policy in question grew out of the 
fact that $6 was not paid at the time the policy was issued on 
the date of the application for said policy. David A. Campbell 
made the following note, to wit :— 

Chappells, S. C., August 25, 1905. For value received I 


promise to pay to E. S$. Dominick on or before November 1, 
1905, $11 (eleven) dollars. D. A. Campbell. 


While the note on its face appeared to be for $11, it was in- 
tended only for $6, as the wife of Campbell was deprived of her 


insurance by reason of failure on her part to be examined. As 
remarked, the terms of the policy required the payment in cash 
of $6, but it was made to appear by the testimony of both Domi- 
nick and Eugene Gilfillin, the secretary and treasurer of the 
defendant company, that in July or August, 1905, E. S. Domi- 
nick apprises said company through its secretary and treasurer 
to be allowed to extend a credit to the applicant for insurance, 
provided the agent became responsible to the company there- 
for, and this was agreed to by the defendant company. Upon 
the execution of the note in question policy number 1655 was de- 
livered to D. A. Campbell. When the note matured on the Ist 
day of November, it was not paid, but the defendant Dominick 
extended, making demand therefor as late as January 5, 1906. 
At that time, and before the death of Campbell, the note for $6 
was sent by said E. S. Dominick to one W. T. Glenn for col- 
lection, with the receipt in blank for said payment, and the said 
W. T. Glenn always held himself ready to pay the said note for 
Campbell, but the said E. S. Dominick failed to call for said 
payment. On the 23d of January, 1906, the said David A. Camp- 
bell died. After the death of Campbell E. S. Dominick wrote 
to the widow of Campbell, offering to receive the $6 and secure 
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the amount of the policy for her. Upon the receipt of said letter, 
Mrs. D. A. Campbell wrote inclosing the money, but Dominick 
returned the same to Mrs. Campbell, with a statement that the 
company refused to allow such payment to be received. As a 
consequence this suit was brought. At the close of the testimony 
Mr. McCullough moved the court to direct a verdict in behalf 
of the plaintiff-on the following grounds: ‘“(1) The undisputed 
testimony here shows that Mr. Dominick, the agent of the de- 
fendant company, had authority to deliver this policy and to 
collect the first premium, and the undisputed testimony further 
shows that he had authority to accept notes payable to himself, 
for which he was responsible to the company for nonpayment, 
and that being so, and the testimony showing that the note was 
accepted in this case and the policy delivered, that it became a 
binding contract; and the testimony further shows that the 
deceased received no notice of any assessments which he failed 
to pay, and did not otherwise violate the terms of his contract, 
and the plaintiff is entitled to a verdict. (2) Under all of the 
testimony, a legal liability is established against the defendant.” 
And Mr. Cothran moved his honor to direct a verdict for the 
defendant, as follows: ‘(1) Admitting the condition of the pay- 
ment of the membership fee had been waived by the defendant, 
it appears from the testimony that the note was due November 
I, 1905, and was not paid at maturity, and the death occurred 
on January 23, 1906, not within the credit period.” To this 
motion the judge said: “I don’t think there is anything to go 
to the jury. The transactions of this life depend almost entirely 
upon paper. Money payments are things of the past, and one- 
half of the transactions in life are paid for in the future. When 
an insurance company authorizes its agent to issue a policy of 
insurance and to collect the premium, when he takes a note for 
the premium, that is a collection in cash, and especially so when 
Mr. Gilfillin testified when he left the stand that he notified Mr. 
Dominick that he might credit the applicants, and, if there was 
any loss, he would have to pay it himself, and when he issued 
the policy, and took that note, the transaction was closed. Come 
forward, Mr. Foreman, and write a verdict for the plaintiff.” By 
the testimony of Mr. Gilfillin it was made to appear at this junc- 
ture that there were 981 members; and, furthermore, Mr. Coth- 
ran said: “We are entitled to the assessments for September, 
©ctober and November, December and January, and also the 
amount of the membership fee.” The verdict was taken for 
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$968, which was $981 less $6, membership and assessments of 
$1.40 each for the months above stated. 

After entry of judgment appeal was taken on the following 
eight grounds: We will dispose of them in their order :— 

1. “The presiding judge erred in excluding the answer of the 
witness E. S. Dominick to the question as to what agreement 
between him and D. A. Campbell in reference to the policy at 
the time he took Campbell’s note for the membership fee; the 
agreement being to the effect that, if the note should not be 
paid at maturity, Campbell would return the policy. Said tes- 
timony was competent and relevant upon the ground that it 
showed an express agreement between Campbell and the de- 
fendant’s agent which was perfectly valid, not contradictory of 
the application, note or policy, and tended to rebut the charge 
that the defendant had waived the condition in the application 
(made a part of the policy) that the contract should not take 
effect until the membership fee thereon shall have actually been 
paid during the lifetime and good health of the insured; and, 
at least, it tended to show a qualified waiver of such condition. 
The defendant was entitled also to the whole of the agreement of 
which the papers were only a part.” 

It seems that, when the witness E. S. Dominick was testifying 
in regard to the note due on the Ist of November made by D. 
A. Campbell, he offered to tell a consideration upon which the 
policy was to be surrendered—an oral statement of D. A. Camp- 
bell. Upon objection the circuit judge ruled that such testimony 
was not admissible, first, because in contravention of section 400 
of the Code of Civil Procedure of 1902, which forbade any trans- 
action or communication of a deceased person with the witness 
who was a party in interest; and, secondly, because such testi- 
mony should have been refused. This exception is overruled. 

2. “The presiding judge erred in directing a verdict for the 
plaintiff, for the reason that he should have admitted the testi- 
mony of E. S. Dominick as to the agreement between him and 
Campbell at the time the application and note was taken, and 
should have then left it to the jury to say whether that agree- 
ment had been established, and, if so, that the defendant was not 
liable; the agreement referred to being to the effect that, if the 
note should not be paid at maturity, the policy should be sur- 
rendered.” 


There was nothing for the jury to find in regard to the prof- 
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fered testimony by E. S. Dominick because such testimony was 
not allowed. This exception is overruled. 

3. “The presiding judge erred in directing a verdict for the 
plaintiff, for the reason that it appears from the evidence that 
the intestate did not die within the period of credit, and his es- 
tate is not entitled to the benefits of insurance.” 

We think the circuit judge was not in error as here referred 
to, because it was agreed by the defendant and the said Domi- 
nick that he, Dominick, should be responsible to the company 
for any credit he might extend. Both parties to said agreement 
admitted the same: Stepp vs. National Ass’n, 37 S. C., 442; 
Dargan vs. Assur. Society, 71 S. C., 356. 

4. “The presiding judge erred in directing a verdict for the 
plaintiff, for the reason that the applicant never paid or ten- 
dered any part of the dues, fees or assessments, or of his note.” 

We do not see any value in this exception. The defendant 
itself caused a credit to be given itself in the verdict by it sug- 
gested when it requested the court to allow credits for the mem- 
bership fee and five assessments, which was done. This excep- 
tion is overruled. 

5. “The presiding judge erred in directing a verdict for the 
plaintiff for the reason that the applicant never assumed any 
of the burdens imposed upon members, and it is inequitable to 
allow him or his beneficiaries to reap any of the benefits.” 

The verdict as just remarked made the applicant or his estate 
responsible for the very matter here complained of. There was 
no error here. Let this exception be overruled. 

6. “The presiding judge erred in directing a verdict for the 
plaintiff, for the reason that, conceding that the agent had au- 
thority to waive the payment of the membership fee in money 
at the time of taking the application, his action in taking the 
applicant’s note for such fee payable November Ist thereafter 
amounted only to waiver of the time of payment, and not of the 
money. The condition, therefore, that the membership fee be ac- 
tually paid by the applicant during his lifetime and good health, 
was not affected thereby, and, the applicant never having com- 
plied with this condition, the plaintiff was not entitled to re- 
cover.” 

The very action of the company and its agents caused this 
difficulty suggested by the defendants. This exception is over- 
ruled. 

7. “The presiding judge erred in directing a verdict for the 





1908.] Clark vs Home Fund Life Ins. Co. 335 


plaintiff, for the reason that the action of the agent did not 
amount to a compliance on the part of the applicant with the 
conditions of his policy. The membership fee was not paid in 
cash. The note was not paid at maturity or at any other time. 
The agent never reported the matter to the company or charged 
himself with the fee. The company never charged the agent 
with the fee.” 

There is nothing in this exception; it being already covered 
by what we have before overruled. 

8. “The presiding judge erred in admitting in evidence letter 
of E. S. Dominick, ‘Exhibit M’, for the reason that the same 
was the declaration of an agent, and not a part of the res geste, 
the declaration of an agent not within the scope of his employ- 
ment and irrelevant; written after the death of Mr. Campbell, 
and after the transaction was closed.” 

We see no virtue in this exception. The admission of the let- 
ter here referred to was perfectly harmless. This exception is 
overruled. 

It is the judgment of this court that the judgment of the Cir- 
cuit Court be affirmed. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


KNIGHTS OF COLUMBUS 
v8, 


BURROUGH®S’ BENEFICIARY.* 


A benevolent society has an inherent right to provide in its by-laws for 
the expulsion of members for non-payment of dues within a speci- 
fied time after notice, and that such non-payment shall ipso tacto 
work expulsion. 


A member is presumed to know the charter and by-laws which enter into 
his contract. 


Where further action is required, however, to complete the expulsion it 
must be strictly complied with. 


In case of failure to pay within the time prescribed after notice, where 
the by-laws prescribe that it shall ipso facto work expulsion, the 
rights of the delinquent are forfeited. 


Where the by-laws of a local council provided as above, but the council 
without complying with its by-laws paid the amount to the society 
without a knowledge of the latter that the member had not paid the 
council, the latter acted as the agent of the member, and the pay- 
ment was not effectual to estop the society from setting up the 
non-payment. 


Error to Corporation Court of Alexandria. Action by Mary A. 
Burroughs against the Knights of Columbus. There was a judg- 
ment for plaintiff, and defendant brings error. 


JounN M. JoHNson and Lko. P. Hartow, for Plaintiff in 
Error. 

CRANDALL MAcKAy and Wm. B. RIELLY, for Defendant in 
Error. 

KEITH, P. 

This suit was brought by Mary A. Burroughs, as beneficiary 
of William J. Burroughs, deceased, in the Corporation Court 
of Alexandria, against the Knights of Columbus, a corporation, 
incorporated under the laws of the state of Connecticut, and 
doing business in the state of Virginia. The defendant appeared 
and pleaded non assumpsit and two special pleas. The plaintiff 
took issue upon the first plea, and filed special replication to the 
second and third pleas. Issue was joined thereon. The jury 
gave a verdict for the plaintiff for the sum of $1,000. The court 
rendered judgment upon that verdict, and the case is now before 
us upon a writ of error. 





* Decision rendered, Jan. 16, 1908. 
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The plaintiff in error here (defendant in the court below) as- 
signs as error the ruling of the court in granting three instruc- 
tions asked for by the defendant in error, as shown by bill of ex- 
ceptions No. 1. Upon referring, however, to that bill, it appears 
that only one instruction is mentioned, which is in the following 
words :— 

“The jury are instructed that the local lodge had the power to 
advance assessments for its delinquent members, unless there 
was something in the constitution and by-laws of the national 
or subordinate council prohibiting such advances.” 

If other instructions were given at the instance of the plain- 
tiff, they are not properly part of the record, and cannot be 
considered by this court. At the conclusion of the printed 
transcript of the record it does appear that three instructions 
were granted at the instance of plaintiff. We have quoted in- 
struction No. I, and instructions Nos. 2 and 3, not having been 
embraced in the bill of exceptions, cannot be considered by us. 

From bill of exceptions No. 2 it appears that the court was 
asked to grant plaintiff in error three instructions, which the 
court refused to do, and its refusal is assigned as error. These 
instructions are as follows :— 

“The court instructs the jury that, if they believe from the 
evidence that William J. Burroughs failed, neglected or refused 
to pay his assessment for the months of April, May, June, July, 
August and September, 1904, in the time prescribed by the by- 
laws, that being the regular monthly assessment due by him, 
and after he had been requested to pay same by Richard L,. 
Carne, Jr., the financial secretary of Fitzgerald Council No. 459, 
Knights of Columbus, then he forfeited his membership in the 
Knights of Columbus, and the plaintiff cannot recover in this 
action. 

“The jury are further instructed that as a matter of law the 
receipt of said money by the said Carne, financial secretary of 
Fitzgerald Council No. 459, Knights of Columbus, on behalf of 
said William J. Burroughs, was without right or authority on 
his part, and that the acceptance by him of said money was not 
a waiver of the conditions by the said defendant under which said 
benefit certificate was issued. To the contrary each and every 
benefit certificate is issued only upon the conditions stated in 
and subject to the constitution and by-laws of the order of said 
Knights of Columbus. 


“The jury are further instructed that the said Richard L,. 
VoL. XXXVII.—22. 
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Carne, Jr., as financial secretary of the said Fitzgerald Council 
No. 459, Knights of Columbus, and said Fitzgerald Council No. 
459, Knights of Columbus, in administering the powers and du- 
ties provided under the laws of said defendant, were not the 
agents of the said order, but the agents of the members thereof, 
and that the acceptance of said money by said Carne after said 
forfeiture of membership of said William J. Burroughs did not 
create, or cannot be construed to create, any liability on the 
part of said defendant to said plaintiff. Therefore the verdict 
should be for the defendant.” 

The evidence before the jury, in the light of which these in- 
structions are to be considered, was as follows: The Knights 
of Columbus is a corporation, organized under the laws of the 
state of Connecticut, for the purpose of carrying on a system of 
fraternal insurance by means of subordinate lodges located 
throughout the various states of the Union. Of these sub- 
ordinate lodges one was known as “Fitzgerald Council, No. 
459”, located in Alexandria, Va. One of the members of this 
council was William J. Burroughs, who made application for 
membership on April 14, 1902, and to whom a benefit certificate 
was issued on the 25th day of June, 1902. By the terms of this 
certificate Burroughs agreed to comply with all the require- 
ments and conditions therein set out, and also those contained 
in the original application made by him for membership in the 
organization. He agreed to comply with the constitution, laws, 
rules and regulations governing the defendant order, and the 
defendant agreed to pay to the beneficiary, plaintiff in this ac- 
tion, Mary A. Burroughs, the sum of $1,000, provided that the 
said William J. Burroughs was, at the time of his death, a mem- 
ber of said order in good standing; all of which conditions and 
provisions were accepted and subscribed to by Burroughs in his 
benefit certificate. Burroughs, during the time of his member- 
ship, agreed to pay certain assessments, as provided for in de- 
fendant’s laws, sections 85 and 89. There was due from Bur- 
roughs an assessment for the month of April, 1904, for the sum 
of eighty cents, which was not paid; nor were the assessments 
paid for the months of May, June, July, August and September, 
1904. Section 167 of plaintiff in error’s by-laws provides :— 

Any member of this order shall ipso facto forfeit his mem- 
bership in the order, who fails, neglects or refuses to pay his 


proportionate part of any assessments for thirty days from 
the date of mailing or transmitting the notice for assessment 
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by the secretary of his council, or of the regular monthly as- 
sessment, within thirty days from the first day of the month 
in which levied. ! 


By section 217 it is provided :-— 


A member of the order suspended for nonpayment of as- 
sessments, dues or fines, wishing to be reinstated, must with- 
in one year from the date of suspension, make written appli- 
cation to and at a meeting of the council from which he was 
suspended, upon a blank issued by the order. Said applica- 
tion shall be balloted upon and forwarded by the financial 
secretary to the national secretary, with the approval or dis- 
approval of the council recorded thereon, and with the cer- 
tificate of the financial secretary that all arrearages of assess- 
ments and dues have been paid. If an insurance member, the 
committee on reinstatement shall then act upon said applica- 
tion, and the applicant can only be reinstated upon such con- 
ditions as said committee may direct and determine, provided 
if such application is made within three months from date of 
forfeiture of membership, the provisions of this section rela- 
tive to ballot and approval by the council, shall not apply. If 
an associate member, no action of the committee on reinstate- 
ment is necessary. Upon approval of the council and other- 
wise complying with this section he is reinstated. 


By section 125 of the by-laws it is provided :— 


No money shall be paid or transferred from the treasury of 
any council (except such moneys as the council is called upon 
to regularly pay for its current expenses and as provided by 
the laws of the order, or for purposes approved by the national 
council or board of directors) unless by a two-thirds vote of 
the members present and voting at a regular meeting held 
subsequent to a regular meeting at which notice in writing of 
a resolution or intention to pay or transfer such money and 
the purposes and amount to be paid or transferred shall have 
been given and regularly read. 


The benefit certificate copied in the record appears to have 
been issued on the express condition that the statements made 
by the applicant in his application for membership are war- 
ranted as true and made a part of the contract, and upon the 
further condition 

That said member complies in the future with the constitution, 


laws and regulations now governing said order, or that may 
hereafter be enacted to govern said order. 


And in section 12 of his application he covenants that he 


Will conform to and abide by the constitution, by-laws, rules 
and regulations of said order, and of any council thereof, of 
which I may at any time be a member, which may now be in 
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force, or which may at any time hereafter be adopted by the 
proper authorities, or submit to the penalty now or hereafter 
provided for the breach or violation of such constitution, by- 
laws, rules or regulations. 


William J. Burroughs died on October 15, 1904. He had 
failed to pay his assessments for the months of April, May, 
June, July, August and September, 1904. It was shown by the 
evidence of the financial secretary of Fitzgerald Council that it 
was the custom of that council to keep up the dues of members 
who were in arrears—to use his own language: “The council 
ordered me to carry every man. That was passed at every 
meeting for every assessment. It was always paid within thirty 
days. Before I would have a chance to read the delinquent list 
a motion would be made that we carry the delinquents.” That 
this action was taken by the local board, knowing that some of 
the members were delinquent, and before a list of the delin- 
quents could be read a motion would be made to carry them all. 
These payments for Burroughs and other delinquents were made 
by warrant drawn on the treasurer against the insurance fund. 

It appears from the evidence of the financial secretary that he 
called upon Burroughs frequently for his assessments, and he 
would do so upon an average of twice a month, at his home, 
at his place of employment, and elsewhere. 

The defendant in error proved by another witness that it was 
the custom for the secretary of the national council to forward 
to the Fitzgerald Council a statement of the amount due for in- 
surance members, and the secretary of the local council would 
then forward the amount by check; that the local lodge kept 
alive the membership of all its members by paying their dues; 
that up to the time of the death of Burroughs the local council 
had carried members from month to month, and paid the assess- 
ments out of the general fund; and that Burroughs had been 
asked to meet the assessments due by him, and he always replied 
that he would do so at the next meeting. He never in terms re- 
fused to pay. 

It further appears that the secretary of the national council 
had no knowledge of the custom of the local council, and when 
he received checks was not aware that they were in part for' 
money advanced to meet the assessments of delinquent mem- 
bers of the subordinate lodge. 

Some time after Burroughs, the insured, became ill, and four 
days before his death, to wit, on October 11, 1904, the sum of 
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$10.40 was paid to the financial secretary of the Fitzgerald Coun- 
cil, in settlement of the amount that lodge had theretofore ad- 
vanced to the national council on account of assessments against 
William J. Burroughs. 

The Knights of Columbus is a beneficial association, organ- 
ized for the purpose of carrying on a system of fraternal insur- 
ance, and not for purposes of gain and profit. The nonpayment 
of dues and assessmenits, in such an organization, is subversive 
of the fundamental object of the society, tends to its destruc- 
tion, and is a violation of the member’s duty as a corporator. 
Not only has such a society an inherent right to expel members 
for nonpayment of dues and assessments, but, from its nature 
and necessities, it has a right to provide in its laws that such 
nonpayment within a stipulated time after notice shall, without 
personal or other notice to the delinquent member, ipso facto 
work a forfeiture of all the member’s rights of membership: 
Niblack on Ben. Soc. & Accident Ins. (2d Ed.), § 39. 

In Klein vs. Ins. Co. (104 U. S., 88) it is said: “A condition 
in a policy of life insurance, that if the stipulated premium shall 
not be paid on or before a certain day, the policy shall cease and 
determine, is of the very essence and substance of the contract. 
Against a forfeiture caused by failure to pay, a court of equity 
cannot relieve.” 

And in Thompson vs. Ins. Co; (104 U. S., 252) it is said: 
“Where the policy provides that it shall be forfeited upon the 
failure of the assured to pay the annual premium ad diem, or 
to pay at maturity his promissory note therefor, the acceptance 
by the company of the note, although a waiver of such payment 
of the premium, brings into operation so much of the condition 
as relates to the note.” “Prompt payment”, said the couft, “and 
regular interest, constitute the life and soul of the life insurance 
business, and the sentiment long prevailed that it could not be 
carried on without the ability to impose stringent conditions for 
delinquency. More liberal views have obtained on this subject 
in recent years, and a wiser policy now often provides express 
modes of avoiding the odious result of forfeiture. The law, how- 
ever, has not been changed, and if a forfeiture is provided for 
in case of nonpayment at the day, the courts cannot grant relief 
against it. The insurer may waive it, or may by his conduct lose 
his right to enforce it, but that is all”. 

In Metropolitan Life Ins. Co. vs. Hall (104 Va., 572) it is said: 
“An insured should look at his policy and conform to it, and 
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limitations of the agent’s authority should be effective, unless 
the insurance company, by a course of business or otherwise, 
has waived the limitation on the agent’s power of waiver. An 
agent to collect premiums has no authority to extend the time 
of payment of an overdue premium, and, where the policy de- 
clares a forfeiture for failure to pay at maturity, and forbids 
waiver by agents, their agreements to extend time of payment 
do not, as a rule, bind the company.” See, also, United Mod- 
erns vs. Rathbun, 104 Va., 736. 

In Mut. F. Ins. Co. vs. Miller Lodge I. O. O. F. (58 Md., 463) 
it was held that, “when a party takes out a policy in a mutual 
insurance company, and the contract is complete, he at once be- 
comes a member, and is bound by the rules and provisions of 
the charter and by-laws of the company, and he ts presumed to 
have knowledge of them all. * * * Although there may bea 
habit or usage of the company to give notice to the members of 
the amount of the annual interest and the time of payment, yet, 
if no obligation to give such notice is created by the charter or 
by-laws of the company, there is nothing in such habit or usage 
that could impose such a duty upon the company, with the con- 
sequence of making the notice a condition precedent to the right 
of the company to receive the interest on the premium note, 
according to the contract of insurance. The company is under 
no obligation to give such notice, and assumes no responsibility 
in giving it. The duty of the assured to pay at the day is the 
same, whether notice be given or not.” 

Applying the principles of that case to the one before us, 
there can be no doubt that the insured was bound by the rules 
and provisions of the charter and by-laws of the order of which 
he wa$ a member, and that he was conclusively presumed to 
have knowledge of them all, with this difference between the 
two cases, that in that under consideration there is no evidence 
of any habit or usage of the national council to grant indulgence 
to its members, or to give them notice of delinquency, or that 
there was any obligation upon its part to do so, or any knowl- 
edge that any such usage or habit had grown up in and was 
practiced by the local lodge. 

In Rood vs. Ben. Ass’n (C. C., 31 Fed., 62) it is held that, 
where the laws of a benefit society provide that if a member 
neglects or refuses to pay any assessment for a specified period 
he shall cease to be a member, and the secretary shall strike his 
name from the roll, such laws are self-executing, and the mem- 
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ber so omitting to pay loses his rights as a member, although 
the secretary does not strike his name from the roll. 

In McDonald vs. Ross-Lewin (29 Hun, N. Y., 87) section 1, 
art. 10, of the by-laws of the association, provided that, if any 
member should neglect to pay any dues or assessments required 
by the by-laws, “then and in such case such membership shall 
cease and determine at once without notice and all claims be 
forfeited to the association.” It was held that the neglect to pay 
an assessment for thirty days after notice thereof ipso facto de- 
termined the membership of the delinquent. 

In Illinois Masons’ Benevolent Society vs. Baldwin (86 IIL, 
479) it was held: “Where a certificate of membership in a so- 
ciety, which provides for paying a certain sum of money on the 
death of the member, also requires the party to pay all assess- 
ments against him within ten days after notice thereof, or the 
certificate shall be null and void, and the by-laws of the society 
provide that a party failing to pay his assessments within ten 
days after notice shall forfeit his membership and all benefits 
therefrom, and the party, in his application for membership, 
agreed to be bound by the rules and regulations of the society, a 
failure or neglect to pay an assessment within ten days after 
notice of the same will prevent any recovery upon the certificate 
upon his death, unless there is shown a waiver of the forfeiture, 
or facts estopping the society from insisting upon the same”; 
that, “when a party in default in the payment of assessments 
against him, as a member of a benevolent society, has not been 
induced by the society or its agents to do, or to omit to do, any 
act which he would not otherwise have done or omitted, the 
society will not be estopped from insisting upon a forfeiture 
of his rights for his neglect to pay. Proof of a custom is never 
admitted to overcome or change the express terms of a con- 
tract. Proof by a witness that in certain instances known to him 
a forfeiture was not exacted, without showing this to be uniform 
and its duration, is not sufficient to show a custom”, 

While the authorities concur in conceding the right of bene- 
ficial societies in their constitutions and by-laws and in their con- 
tracts of insurance to impose conditions, a failure to comply with 
which is visited with a forfeiture of all rights in the society, there 
is some apparent diversity of opinion among the cases as to 
whether or not it is necessary for the society to give notice or 
take any formal action in order to make the forfeiture effectual. 
But it will be found, we think, upon a careful examination of the 
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authorities, that the difference really grows out of the construc- 
tion of the constitution and by-laws of the particular society. If, 
for instance, the laws of the society provide that the nonpayment 
of an assessment, continuing for a specified time, shall operate 
ipso facto to determine the connection between the society and 
the delinquent member, and to forfeit his rights as such mem- 
ber, we know of no case in which the power of such a society 
to make and enforce such a rule has been denied; but where, 
in accordance with the terms of the constitution and by-laws of 
the society, anything is to be done on the part of the society it- 
self to make the expulsion of the member complete to terminate 
his rights and interests in the society, the courts require a strict 
compliance with the course of procedure prescribed, and are 
astute to discover any departure which will enable them to in- 
terfere and prevent a forfeiture. 

For example, in Madeira vs. Merchants’ Exchange Mut. Ben. 
Soc. (C. C., 16 Fed., 749), where a certificate of membership in 
the nature of a life policy, issued by the mutual society, provided 
that the amount of insurance therein specified should be paid 
in case of the member’s death to his beneficiary, on condition 
that he had “complied with the by-laws of the society”, and the 
by-laws provided that members should forfeit their membership 
if they failed to pay their dues within thirty days after publica- 
tion of an assessment, and it appeared from the evidence that 
the assured had failed to pay an assessment within the time 
specified, and that it remained unpaid at the time of his death, 
it was held that he had forfeited his membership, and that there 
could be no recovery under his certificate. 

So in Borgraefe vs. Supreme Lodge, Knights & Ladies of 
Honor (22 Mo. App., 127) it was held that, “under a law of a 
benevolent society, which makes the nonpayment of assessments 
for a given period after notice operate as a suspension ipso 
facto of the delinquent member, it is not necessary that the sus- 
pension should be judicially determined by any judiciary of the 
order”. 

In Bacon on Ben. So. & L. Ins. (vol. 2, § 385), after a full con- 
sideration of the subject and the citation of numerous authori- 
ties upon the one part and the other, the conclusion is reached, 
that “if, by the laws of the society, nonpayment of an assessment 
operates as a forfeiture, time is of the essence of the contract, 
and the member must elect, every time he is called upon to pay 
an assessment, either to pay within the stipulated time, or suf- 
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fer the penalty of loss of membership and its benefits by neglect- 
ing or refusing to pay within that time. * * * The question 
is one of construction, and we give in a note the cases not here- 
tofore cited holding that ipso facto suspension resulted from 
nonpayment, and also those holding to the contrary.” An exami- 
nation of these diverse authorities will show that in every case in 
which it was held that the failure to pay did not operate a sus- 
pension ipso facto there was something in a just construction 
of the constitution and by-laws which showed that affirmative 
action on the part of the society was necessary; in other words, 
that in all such cases the nonpayment of the dues and assess- 
ment did not, under the particular constitution or by-laws, op- 
erate ipso facto and by its own force to terminate membership 
in the society. 

In concluding the discussion of this branch of the case, we 
shall refer to section 289 of Niblack on Ben. Soc. (2d Ed.). The 
whole of the section is pertinent, but too long for quotation. It 
is in part as follows: “However abhorrent it may be to all rea- 
son to permit the expulsion of a member without notice and 
hearing, or opportunity to be heard, for an alleged violation of 
his duty as a citizen or a corporator, and notwithstanding the 
fact that a by-law providing that on such charges a member 
may be expelled by a vote of the society in his absence and with- 
out notice is illegal and invalid, it may be laid down as certain 
that, from the very nature of the plan of mutual assessment in- 
surance, it is proper for mutual benefit societies to provide that 
nonpayment of an assessment within a specified time after no- 
tice shall ipso facto work a forfeiture of the insurance and an 
expulsion of the defaulting member. It is true that, where such 
stringent clauses of forfeiture are made a part of the contract, 
they are usually accompanied by provisions for the reinstate- 
ment of the delinquent member upon equitable terms, but such 
provisions are not necessary to the validity of the terms of for- 
feiture. These societies depend exclusively upon the payment 
of assessments to meet their losses and expenses, and only by 
the prompt payment of assessments by their members can they 
maintain their solvency and responsibility. The only practical 
way which they have of enforcing payment of their assessments 
is by forfeiting insurance contracts and expelling the delinquent 
members for nonpayment, and this power is necessary for the 
existence of such societies. To hold that specific notice to the 
member must be given of the time and place at which he will 
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be called upon to answer the charge of having failed to pay his 
assessment within the stipulated time, and that a judicial act of 
the society expelling the delinquent member is necessary in 
order to terminate his rights under the contract, and to hold fur- 
ther that such proceedings may not be waived by express con- 
tract of the parties would be to extend unduly the period of in- 
surance beyond the time for which a consideration had been paid, 
would offer encouragement to careless members, and greatly 
impair the ability of the societies to carry on the work for which 
they are organized.” 

In Knights of Honor vs. Oeters (95 Va., 610) Judge Riely, 
speaking for this court, said: “The forfeiture of a certificate in 
a benefit society is not waived by the fact that the financial re- 
porter of a subordinate lodge is in the habit of receiving pay- 
ment of assessments after the end of the month for which they 
are levied, and within which they are payable, under the penalty 
of suspension and a forfeiture of the benefit certificate, when 
there is no evidence that the supreme lodge, which is sued on 
the certificate, is aware of such habit.” 

In Supreme Council, Royal Arcanum, vs. Taylor (57 C. C. 
A., 406) the court says: “A fraternal benefit association can- 
not be deemed to have waived a condition of its contract with a 
member requiring the payment of an assessment on or before 
the last day of each calendar month, without notice, and which 
provided that in default of such payment the member should 
stand suspended, and prohibited the collector of the local coun- 
cil from receiving an assessment after the day it became due; 
nor was it estopped to insist upon such suspension, which oc- 
curred some days before the member’s death, because on some 
previous occasions he had paid after the close of the month, 
where that fact was not reported to the local council nor known 
to the supreme council, but where, in fact the assessment had in 
each case been advanced for him by the collector under an ar- 
rangement between them.” 

In Modern Woodmen of America vs. Tevis (54 C. C. A., 293) 
the court says: “Stipulations to insure the prompt payment of 
benefit assessments constitute the substance and the essence of 
insurance contracts of beneficial associations”; and that “the 
insured and the beneficiaries under contracts with insurance 
companies and beneficial associations are charged with knowl- 
edge of the limitations upon the powers of the agents of the 
companies which are found in the policies or certificates or in the 
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by-laws or applications which are a part of their contracts, and 
they are bound by these limitations”. 

In that case the by-laws of the Modern Woodmen of America, 
which constituted a part of the contract with its members and 
beneficiaries, provided that a member who fails to pay a benefit 
assessment at the time specified for its payment is ipso facto 
suspended, and his benefit certificate is thenceforth void; that he 
may be reinstated within a certain time, if in good health, by fur- 
nishing a warranty of that fact, and paying his arrearages; that 
the clerk of the local camp shall collect and remit to the head 
camp the assessments paid in accordance with the by-laws; that 
he shall report to the head camp suspended members; that he 
is the agent of the local camp and not of the head camp; and 
that no act or omission by him shall create any liability or waive 
any immunity or right of the society. It was held that the clerk 
of the local camp is the agent of the head camp to collect and 
remit the benefit assessments in accordance with the terms of 
the by-laws; that his authority is limited by the by-laws, and the 
members and beneficiaries are charged with knowledge of these 
limitations, because they are a part of their contracts; and that 
the clerk of the local camp has no authority by contract, estop- 
pel or waiver, to bind the society to its members or beneficiaries 
either by extending the time of payment of a benefit assessment, 
or by waiving default in its payment, or by reinstating a suspend- 
ing member without a warranty of good health, in the absence 
of notice or knowledge of such acts and acquiescence therein by 
some of the principal officers of the head camp. 

There is much in that case which resembles the one under 
consideration. 

In Jelly vs. Muscatine City & County Mut. Aid Society (120 
Iowa, 689) it was held that “a provision in the constitution of a 
mutual benefit society that a member failing to pay his assess- 
ment within fifteen days after being notified by the secretary shall 
be suspended is not a self-executing provision, and a member 
who has failed to pay within the time is still in good standing, 
no action having been taken to suspend him”. Construing this 
provision of the constitution, the court says: “The expression 
‘shall be suspended’, as the same appears in said article, is de- 
claratory merely of the right of the association to suspend for 
nonpayment of assessments, and it cannot be said that member- 
ship or standing has been lost or forfeited as long as the soci- 
ety does not see fit to exercise such right. A mere delinquency 
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of a member of a mutual benefit association to pay dues or as- 
sessments does not defeat his good standing as long as he has a 
right to pay and the association forbears to take action”—citing 
among other cases Petherick vs. Order, 114 Mich., 420. 

In Warwick vs. Supreme Conclave, Knights of Damon (107 
Ga., 115) it was held that “the nonpayment of an assessment 
made upon the member for the common benefit fund, which has 
become due and payable under the laws of the association, will 
not ipso facto amount to a forfeiture of the benefit of life insur- 
ance provided for in the certificate, it appearing that there is no 
law or rule of the association expressly providing that such non- 
payment will of itself work a forfeiture”. 

In Puhr vs. Grand Lodge German Order of Harugari (77 Mo. 
App., 47) it was held that under the constitution and by-laws of 
the defendant society a mere delinquency in the payment of dues 
does not defeat the good standing of a member. “So long as 
the member has a right to pay and the lodge forbears to take ac- 
tion, he remains in good standing.” The provision of the by-laws 
in that case was, that “members who owe three months’ dues 
and assessments shall be stricken from the membership roll’. 
The court was of opinion that under that section the delin- 
quency of the member would not ipso facto result in a forfeiture 
of membership until the first meeting of the local lodge in the 
fourth month after the default, and that a construction which 
summarily deprives the member of his rights is not favored, and 
it will not be adopted if any other is possible. 

In American Council O. U. A. M. vs. National Council O. U. 
A. M. of the U. S. of America (63 N. J. Law, 52) a by-law pro- 
vided that if a member should fail to have his assessments in the 
hands of the secretary within thirty davs from the date of call, 
he should forfeit his right to receive benefits until all arrearages 
were paid, and that if thirty days should elapse before all ar- 
rearages were paid, the member should be suspended from the 
department. It was held that “a failure to pay assessments within 
thirty days after they became due did not of itself operate to 
suspend the defaulting member, but that affirmative action on 
the part of the society was required to produce that result”. 
The court in its opinion !aid stress upon the expression “shall 
be suspended”, contending that action is to be taken by the na- 
tional council for the accomplishment of that result after the 
default has continued for the specified time, and until such pro- 
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ceedings are taken and completed the local council still retains 
its membership in the department. 

All of which goes to show that, as we before remarked, 
courts are astute (and we may add properly so) to discover 
modes of escape from declaring a forfeiture. To the same effect 
see Order of United Commercial Travelers vs. McAdam, 61 C. 
C. A., 22; La Marsh vs. Society, 68 N. H., 229. 

It will be sufficient to recur to section 167 of the by-laws of 
the Knights of Columbus to show that there is no room for dis- 
cussion or doubt as to the effect of a failure to pay an assess- 
ment for the stipulated period. “Any member of this order shall 
ipso facto forfeit his membership in the order, who fails, neglects 
or refuses to pay his proportionate part of any assessment for 
thirty days from the date of mailing or transmitting the notice 
for assessment by the secretary of his council, or of the regular 
monthly assessment, within thirty days from the first day of the 
month in which levied.” 

This brings us to a proposition much relied upon by defend- 
ant in error. As we understand her position, she did not rely, 
and under the evidence in this case could not have relied, upon 
any waiver or estoppel upon the part of plaintiff in error. The 
defendant in error stands squarely upon the proposition that the 
Fitzgerald Council had the right to pay, and did pay, the dues 
and assessments of its members; that the payment of all the 
dues of all its members by the local council to the national coun- 
cil satisfied all legal demands of the national council; and that, 
as the amount which the local council had advanced on behalf 
of Burroughs was during his lifetime paid to and received by it, 
he died a member in good standing. 

In O’Grady vs. Knights of Columbus (62 Conn., 223) 
the construction of the constitution and by-laws of this 
society, as they then existed (that case having been de- 
cided in 1892), became necessary. One of the regu- 
lations of the society at that time provided, that the en- 
dowment should be paid “upon the death of any member * * * 
in good standing at the time of his demise”, and that a member 
should “be deemed in good standing for the purpose of claiming 
endowment who at the time of his death was not indebted to his 
council”. Another article provided that “members four months 
in arrears for dues shall be ipso facto suspended”, and that 
“members legally suspended shall not be entitled to any of the 
privileges of membership whatever until reinstated according 
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to law”. It was held that the right of the beneficiary of a de- 
ceased member to recover the endowment depended on the ques- 
tion whether the member at the time of his death was indebted to 
his council, and not upon the question whether he had been 
suspended and not reinstated. In that case the member at the 
time of his death was indebted to his council for several assess- 
ments, and had been suspended and not reinstated. A few hours 
before his death his beneficiary paid the amount due to the finan- 
cial secretary of his council and took a receipt for it. It was 
held that this payment did not effect a reinstatement of the mem- 
ber, but that it did extinguish his indebtedness to his council, so 
that at the time of his death he was not indebted, and his bene- 
ficiary was entitled to the endowment. 

Since that case was decided the laws of the order have been 
amended, and as amended again came under the consideration of 
the Supreme Court of Connecticut, in the case of Coughlin vs. 
Knights of Columbus (79 Conn., 218), where it was held that 
“the terms of a contract between a member of a benefit society 
and the society stipulating that the member agrees to subject 
himself to the constitution and by-laws of the order are deter- 
mined by the constitution and by-laws of the order as existing 
when the member became a member and as amended from time 
to time”. It appeared in that case that notwithstanding the 
constitution and laws of the society, it had been the practice for 
a long time of the members of subordinate councils not to pay 
their monthly assessments until required to do so by a collecting 
officer appointed by the council, and it had been the practice of 
its financial secretary to receive the money so paid after the ex- 
piration of thirty days from the first day of the month, and not 
to state in his monthly report to the national secretary the tact 
that certain members had paid their assessments after the time 
prescribed by law for payment had expired. The national sec- 
retary, with knowledge of this practice, continued to issue each 
regular monthly assessment against the subordinate council, 
based upon the number of insurance members of the council as 
thus reported to him by the financial secretary, and to receive 
and accept from the treasurer of that council the full amount of 
each such monthly assessment. This practice continued with the 
knowledge of the other officers of the order charged with duties 
in connection with issuing and receiving assessments for the 
death benefit fund against the subordinate council. A similar 
practice had for a long time prevailed in the other councils of 
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the order in respect to the payment by their members of their 
regular monthly assessments, and a similar practice with respect 
to the issue and collection of assessments against the other coun- 
cils of the order had in like manner prevailed. Coughlin, know- 
ing of this practice, in fact believed that he was not required to 
pay his monthly assessment within thirty days from the first day 
of the month, and that he might lawfully pay the same after the 
expiration of that time, so long as he paid when requested so to 
do by the proper officer of his council, and, acting on this belief, 
he did not pay the assessments mentioned in the answer within 
thirty days from the first day of the month, but did pay the same 
after the expiration of that time to the financial secretary of his 
council. The court, in its opinion, says: “The foregoing facts 
are alleged in the reply, and for the purpose of testing its legal 
sufficiency are admitted by the demurrer”; and held that “the 
laws of a fraternal benefit society providing for a monthly assess- 
ment against each subordinate council on the number of its 
members as reported monthly, payable immediately after the 
first day of the month, and that each member of a council should 
pay his regular monthly assessments within thirty days from 
the first day of each month, under penalty of ipso facto suspen- 
sion for failure to so pay, the payment by the treasurer of a 
subordinate council of the monthly assessment immediately after 
the first day of each month was not a payment by any member 
of the council of his individual monthly assessment”’, and that, 
“the fact that a member believed that a violation of the laws of 
the society, which, under its terms, could only be changed by the 
suspension; that a subordinate council could not waive the con- 
ditions on which a member’s benefit certificate was issued, or 
change the provisions of the laws of the order with respect to 
the time of payment of monthly assessments, and that the offi- 
cers of the society in dealing with the members thereof were act- 
ing as special agents under a special authority, the limits of 
which were known to the members, and their acts in allowing 
members to pay assessments after the time fixed did not op- 
erate either by way of waiver or estoppel to prevent the society 
from maintaining a defense to an action on a benefit certificate, 
based on the failure of the member to pay a monthly assessment 
within the time fixed; that the fact that a subordinate council 
adopted a practice of not requiring its members to pay their 
monthly assessments until required to do so by a collecting 
officer appointed by the council, and the financial secretary re- 
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ceived the money so paid after the expiration of thirty days after 
the first day of the month, did not effect a change in the laws of 
the society, which, under its terms, could only be changed by the 
national council”. 

It needs no comment to show that the case just cited is im- 
measurably stronger on behalf of the beneficiary than the case 
under consideration. See Grand Lodge Ancient Order United 
Workmen vs. Cressey, 47 Ill. App., 616. 

In Borgraefe vs. Supreme Lodge, etc., supra, it was held that 
“the beneficiaries of a member of a benevolent society who 
stands suspended for nonpayment of assessments, by operation 
of the laws of the society, at the time of his death, cannot re- 
cover on the benefit certificate on the ground that the subordi- 
nate lodge of which he was a member had continued to treat him 
as a member, and to treat his unpaid dues to the supreme lodge 
as dues payable to the subordinate lodge, for which it had ex- 
tended him credit”. 

In Grand Lodge, Ancient Order United Workmen, vs. Jesse 
(50 Ill. App., 101) a member of a subordinate lodge failed to 
pay an assessment, and his certificate, by operation of the rules, 
became suspended. These rules provided that it might be re- 
newed within a period of three months from the date of suspen- 
sion, upon the condition that all assessments made during the 
time of suspension should be paid, and if not done within thirty 
days from such date, a certificate of good health should be fur- 
nished. After the expiration of thirty days his delinquent as- 
sessments were paid by his wife to the financier of the subordi- 
nate lodge, but no certificate of health was furnished. A minute 
of the payment and reinstatement was made on the books of 
the subordinate lodge, and the money forwarded to the proper 
officer of the general lodge, who refused to receive it, because no 
certificate of health accompanied it, and returned the same to 
the subordinate lodge. It was returned to the wife of the mem- 
ber who paid it. The minute upon the books of the reinstate+ 
ment, etc., was stricken out, and an entry made that because of 
the mental illness of the member and his inability to produce a 
certificate of health, as required by the rules of the grand lodge, 
his suspension was upheld. The court held that “as the rules of 
the grand lodge provided the only method of reinstating a bene- 
ficiary certificate after it had been suspended for thirty days, the 
officer of the subordinate lodge could not waive the require- 
ments; that a subordinate lodge and its officers have no au- 
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thority to waive any rules of the grand lodge which relate to the 
substance of a contract between an individual member and the 
grand lodge”: Modern Woodmen of America vs. Tevis, supra, 
is authority upon this point also. 

It appears from the testimony of the financial secretary in this 
case that in making payments to the national council he drew his 
warrant on the treasurer of the local council against the insur- 
ance fund. Section 125 of the by-laws provides, that “no money 
shall be paid or transferred from the treasury of any council 
(except such moneys as the council is called upon to regularly 
pay for its current expenses and as provided by the laws of the 
order, or for purposes approved by the National Council or 
board of directors) unless by a two-thirds vote of the members 
present and voting at a regular meeting held subsequent to a 
regular meeting at which notice in writing of a resolution or 
intention to pay or transfer such money and the purposes and 
amount to be paid or transferred shall have been given and 
regularly read”, which would seem to be a sufficiently expressed 
inhibition upon the local council to do the very thing which it did 
do in this case. 

We are of opinion that by his failure to pay his assessments 
as provided by the constitution and by-laws William J. Bur- 
roughs ipso facto forfeited his membership in the order of 
Knights of Columbus; that the subordinate local council, in 
undertaking to make good the delinquencies of its members, by 
its warrants drawn by its financial secretary against the insur- 
ance fund, without complying with section 125 of the by-laws, 
acted without authority; that in so acting it was the agent of 
its members, and not of the national council; and that the na- 
tional council, having received the money in ignorance of the 
facts, has not waived the forfeiture, and is not by its conduct es- 
topped to set it up in defense to this action. 

For these reasons we are of opinion that the instructions set 
out in bill of exceptions No. I, asked for by defendant in error, 
considered in the light of the facts of this case, is erroneous and 
should have been refused, and that the instructions asked for by 
plaintiff in error, set out in bill of exception No. 2, should have 
been granted. The judgment of the Corporation Court is there- 
fore reversed, and the cause remanded for a new trial, in accord- 


ance with the views presented in this opinion. 
Reversed. 
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SUPREME COURT OF NORTH CAROLINA. 


BRYANT 
v8. 


METROPOLITAN LIFE INS. CO.* 


A statute provided that warranties in a policy should be regarded as 
representations which must be material in order to avoid it. 

Ileld, That a misrepresentation need not necessarily contribute to the 
cause of loss in order to be material. Any fact which naturally in- 
fluences the underwriter in accepting the risk or modifying the rate 
should be so regarded. 

Held, That a statement in the application that the applicant has not with- 
in two years been under the care of a physician is material. 

Held, That a prescription given by a physician as a result of an inquiry 
or examination need not necessarily amount to being under his care, 
but if the applicant through apprehension as to his health consulted 
a physician, and engaged him for regular treatment, though not 
bed-ridden, he was under his care within the meaning of the policy. 


Appeal from Superior Court, Edgecombe County. Action 
by Lillie Bryant against the Metropolitan Life Insurance Com- 


pany. From a judgment for plaintiff, defendant appeals. Re- 
versed, and new trial ordered. 


Statement of facts by HOKE, J. 

Civil action to recover on a life insurance policy issued by de- 
fendant company on the life of Matthew Bryant brought by his 
widow and the beneficiary of the policy, and tried before his 
honor, Neal, J., and a jury, at the October term, 1907, of the Su- 
perior Court of Edgecombe County. In the answer defendant 
admitted that proper proof of death of the insured had been fur- 
nished the company, and resisted recovery on the ground chiefly 
that the insured, unknown to the company, had the consumption 
at the time the policy was delivered, and that the insured at the 
time of the application for the policy made false representa- 
tions to the company on material matters, chiefly that he had 
never had consumption, that he was then in sound health, and 
that he had not been under the care of any physician within two 
years. In apt time defendant’s counsel tendered issues addressed 
to these defenses, and the question as to the proper issues was 
reserved by the court. It was shown that application for policy 
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was made August 3, 1905; that medical examination was had 
August 4, 1905; that policy was received by the agent August 
10th, and delivered to insured September 2d; and that insured 
died December 31, 1905. 

At the close of the testimony the court, by consent of the par- 
ties, found certain facts considered as material and relevant to 
the inquiry as follows: “That Matthew Bryant, on the 3d day 
of August, 1905, made to the defendant an application for in- 
surance, and in the said application represented to the said de- 
fendant that he did not have consumption; that the said repre- 
sentation was a material one. He also represented to the 
company that he had not been under the care of a physician 
within two years next preceding that time, and on that point the 
following is the undisputed evidence: Dr. Whitehead was 
asked, ‘Please state what medical attention you gave Bryant 
from start to finish’, and he replied: ‘He called at my office 
about five or six times within twelve months’ time. I put him 
on creosote with strychnine and hypophosphites. Afterward I 
gave him cod liver oil and creosote. This is all the medical 
treatment I gave him. I gave him advice as to his surroundings, 
diet, etc. This was about twelve months prior to his death.’ 
The said inquiry was a material one. It was contracted and 
agreed between the insured and the defendant at the time of the 
application that the said company should incur no liability until 
the delivery of the policy to the insured while he was in good 
health, and that no liability was assumed by the company un- 
less the same was delivered while he was in sound health. There 
was no evidence of unsoundness of health except that bearing on 
consumption.” 

The court further submitted certain issues, which were re- 
sponded to by the jury, as follows :— 

(1) Did the insured, Matthew Bryant, in his application, 
falsely represent that he did not have consummption? Answer: 
No. 

(2) Did the insured, Matthew Bryant, have consumption at 
the time of the delivery of the policy? Answer: No. 

(3) Did the insured, Bryant, know that he had consumption 
at the time of the delivery of the policy? Answer: No. 

“(4) Did the defendant have knowledge of the fact at the de- 


livery of the policy that the insured had consumption? Answer: 
No.” 
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On the verdict and findings of fact by the court, there was 
judgment for plaintiff, and defendant excepted and appealed. 


GinuiAM & GriuuiiaM, for Respondent. 
KitcHIN & ALLSBROOK and G. M. T. FounTain, for Ap- 
pellee. 


HOKE, J. (after stating the facts as above). 

Our statute on insurance in reference to the question involved 
in this appeal (2 Revisal 1905, §. 4808) provides: “All state- 
ments or descriptions in any application for a policy of insurance, 
or in the policy itself, shall be deemed and held representations 
and not warranties; nor shall any representation, unless ma- 
terial or fraudulent, prevent a recovery on the policy.” And in 
Fishblate vs. Fidelity Co. (140 N. C., 589) the court, in con- 
struing this section (erroneously printed in the opinion as section 
4046), held as follows: “First. In an action for indemnity on 
an accident policy where, on an issue involving the question as 
to whether the plaintiff, in representing himself to be sound 
physically and mentally, made a false statement on a matter ma- 
terial to the contract, a charge that a misrepresentation to be- 
come material must be as to a defect which contributes in some 
way to the loss for which indemnity is claimed is erroneous. Sec- 
ond. Every fact untruly asserted or wrongfully suppressed must 
be regarded as material, if the knowledge or ignorance of it 
would naturally influence the judgment of the underwriter in 
making the contract at all, or in estimating the degree and char- 
acter of the risk, or in fixing the rate of premiums.” 

There are decisions apparently to the contrary in other juris- 
dictions, but, as shown in the opinion referred to, they were ren- 
dered usually, all of them as far as we have examined, in 
applying statutes having a different wording from ours, and re- 
Guiring a more restrictive interpretation. This being the con- 
struction we have put upon our statute—and as the law is now 
expressed, it is, we think, undoubtedly the correct construction— 
the court below properly held that the representation of the in- 
sured as to having been under the care of the physician within 
two years was material to the contract, and under the facts and 
circumstances disclosed by the testimony defendant has a right 
to insist, and the case requires, that there should be a determina- 
tive finding on the issue addressed to that question, and this has 
not been done. The judge below takes an excerpt from the tes- 
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timony of Dr. Whitehead, and finds such statement to be true, 
but this statement is not conclusive on the issue, and does not in 
itself embody all the facts relevant to the inquiry. It is true that 
the courts well hold that a prescription given by a physician, in 
response to a casual inquiry, does not amount to being under 
such physician’s care, within the meaning of this stipulation. A 
prescription given after more careful examination as an excep- 
tional or isolated occurrence might not be so. No more is it 
required that a patient should be bedridden to constitute the 
relationship, and if the insured, being apprehensive as to his 
condition, though “up and around” within the time named, con- 
sulted Dr. Whitehead or any other physician, and intrusted his 
case to him for regular or continuous treatment, this would 
come within the representation, and, if false, would relieve the 
defendant from the obligations of the contract. Dr. White- 
head’s entire statement on this subject, as shown in the record, 
is as follows: “I saw Matthew Bryant ten or twelve months 
prior to his death. He showed the history of a cough. He 
came back in a few days, and I examined him. I asked him for 
a specimen of his sputum. He did not give it. I got a speci- 
men of his sputum a few days before he left Rocky Mount. I 
know he had tuberculosis. I cannot swear he had it two 
weeks before he left Rocky Mount. He had irregular 
temperature, chilly sensations, cough, husky voice, etc. 
I thought he had tuberculosis before.” Dr. Whitehead was 
asked, “Please state what medical attention you gave Bryant 
from the start to finish”, to which he replied: “He called at 
my office five or six times within twelve months’ time. I put 
him on creosote with strychnine and hypophosphites. After- 
wards I gave him creosote and cod liver oil. This is all the 
medical treatment I gave him. I gave him advice as to his sur- 
roundings, diet, etc. The paper shown me (Exhibit ‘G’) is in 
my handwriting.” It is not clear how much of this statement 
referred to conditions existing prior to or at the time of the 
application, but such conditions and other facts and circum- 
stances pertinent to the inquiry should be heard and considered, 
and the issue must be in some way determined before the court 
is in a condition to enter a proper judgment in the cause. 

As the matter now stands, questions raised by the pleadings, 
and material to the inquiry, have not been determined. And for 
this error, a new trial of the cause is awarded. 

New trial. 
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SUPREME COURT OF NORTH CAROLINA. 


W.O. JONES ET AL. 
v8. 


PROVIDENT SAVINGS LIFE ASSUR. SOCIETY 
OF NEW YORK, Appellant.* 


An annual renewable-term policy provided that “this form of policy 
might be exchanged at any time after the insured attains the age of 
sixty years for one on the level or uniform premium plan for the 
same amount at the unchanging rate for the then actual age at- 
tained as printed below”. Under the heading “level premiums to 
secure $1,000 payable at death, other amounts in the same pro- 
portion’, was printed below a table of ages from sixty to sixty-five 
inclusive, with their corresponding rates, and below the latter the 
character “&c.” 


Held, That the character “&c.” meant and so on for the succeeding 
ages corresponding increases of premium rates, not that the rate for 
sixty-five applied to all successive ages, or that the policy was au- 
tomatic, fixing the last named rate as that which would apply to 
all following ages, regardless of application being made. 


SHEPHERD & SHEPHERD and T. M. Arco, for Plaintiff. 


JAs. H. Pou, C. B. Aycock and J. N. Hoipine, for Defend- 
ant. 


Ciarz, C. j. 

The jury found all issues of fraud against the plaintiff and 
found upon the other issues submitted that plaintiff ratified and 
acquiesced in the policy issued to him; that he did not demand 
a settlement before suit, that he made only two payments of 
premiums under protest; that the defendant has continuously 
carried on business in this state since August, 1887, maintained 
an agent herein, in all respects complied with Chap. 62, Laws 
1899, and became domesticated in this state. The plaintiff did 
not appeal. Nothing remains except to declare the meaning of 
the contract. 

On August 10, 1887, plaintiff applied to defendant for a policy, 
as follows :— 

“T hereby apply to the Provident Life Assurance Society of 
New York for an insurance of ten (10) thousand dollars, payable 
at my death, upon the quarterly, renewable-term plan, with par- 
ticipating premiums’, etc. 


*% Decision rendered, April, 1908. 
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And the defendant issued such a policy for three months only, 
and it contained the following terms and provisions :— 

And the said society further agrees to renew and extend 
this insurance during each successive quarter year from date 
hereof, upon the payment, on or before the first days of No- 
vember, February, May and August in each successive year 
during the life of the insured, of the premiums for the actual 
age attained, in accordance with the schedule rate printed on 
the back of this policy on each one thousand dollars insured, 
less the return premiums indorsed thereon. 


Sec. 5. This form of policy may be exchanged at any time 
after the insured attains the age of sixty years for one on the 
level or uniform premium plan, for the same amount, at the 
unchanging rate for the then actual age attained, as printed 
below. 


Level premiums to secure $1,000 payable at death. Other 
amounts in the same proportion. 


Age. Annual. Semi-annual. Quarterly. 


60 $61.54 $31.96 * $16.62 
6I 64.64 33.60 17.47 
62 68.04 35.38 18.40 


63 71.69 37.28 19.40 

64 75.58 39.30 20.44 

65 79:75 41.48 21.59 
&e. &e. &c. 

The plaintiff got the kind of policy he asked for, and his evi- 
dence shows that he understood it. The verdict, from which he 
does not appeal, settled that he was not imposed upon. The 
policy is somewhat peculiar. It is not the usual life policy with 
a level premium, but it has more of the characteristics of a fire 
insurance, renewable from time to time and in force (like a 
fire policy) only when thus renewed, but with an express agree- 
ment for a gradual increase of premium at each renewal, in pro- 
portion to the increased hazard of the risk. 

In short, the plaintiff simply insured his life for three months 
at a time, with the right to renew at the beginning of each suc- 
ceeding three months, without medical examination, by paying 
the premium for the attained age. As this attained age increased 
every year, so the premiums must and did increase every year. 
He was taking out a policy each quarter at his increased age, 
and paying cost for the insurance. When his premiums paid 
more than the cost, this excess was returned to him in divi- 
dends—sometimes in cash, at other times as credits on premi- 
ums. In addition to the right to renew every quarter his same 
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policy, plaintiff had the option to exchange this policy (which 
of necessity would cost more and more the longer he lived, and 
if he lived to great age would become burdensome, because he 
would be paying the natural rate premiums for old men) at any 
time after he attained the age of sixty years for a level-pre- 
mium policy, and a table of the rates for a level-premium policy, 
beginning with age sixty, was attached to his policy. Plaintiff 
now claims that this policy became automatically a level-pre- 
mium policy at the age of sixty-five, without such exchange. 
He bases this contention upon the fact that the rates indorsed, 
while rising with each quarterly period up to sixty-five, ceased 
then to be named. 

As the policy carried no reserve, was only a quarterly term 
policy, and all parts of the premiums not actually used as ex- 
penses and to pay death losses had been returned to plaintiff, 
and plaintiff's policy contained a clause allowing him to change 
to a level-premjum policy at a specified and higher rate, we must 
conclude that plaintiff’s claim is not based upon his policy, but 
is in opposition thereto. The plaintiff made no application to 
exchange for a level rate policy under the option given. The 
words “&c., &c., &c.”, as to such rates mean “and so on” in in- 
creasing ratio if the ordinary rate was changed to a level rate 
after reaching sixty-five, for which age the last rate was in- 
dorsed. 

The figures were not set out as to renewal rates to be charged 
after sixty-five, doubtless because in a renewable policy of this 
kind, based on the actual cost of the hazard at the attained age 
few, if any, would care to renew after the age of sixty-five was 
reached. It would be more reasonable to argue from the failure 
to indorse on the policy any rates of renewal after sixty-five that 
the company would insure no one after that age, than that the 
figures ceasing indicated that the premiums would automatically, 
without any express provision in the policy, change to a 
level rate. There is nothing to countenance the latter conten- 
tion. The whole structure of the policy and nature of the con- 
tract is against it. They are based upon a steadily rising pre- 
mium at the actual cost of the hazard, at the attained age, at 
each renewal. For the relief of those who might wish to con- 
tinue insurance after sixty-five without the rapid increase of 
premium after that age, there is a special provision authorizing 
a change from a rising premium to a level rate at and after sixty 
years of age; of this provision the plaintiff did not avail him- 
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self. The level rate thus indorsed for those changing to a level 
rate at sixty is much higher than the ordinary (rising) rate at 
sixty-five which the plaintiff is now contending would become 
automatically the level rate after sixty-five. If plaintiff’s con- 
tention was well founded the provision for a level rate after 
sixty would be both useless and contradictory. The plaintiff 
contended that he insured on an agreement with the general 
agent that the premiums should never exceed that for sixty-five 
years, but the jury in response to the second issue found this not 
to be so. 

The plaintiff could not recover the premiums paid voluntarily 
with full knowledge of the facts. It is well settled that a volun- 
tary payment of money with knowledge of all the facts cannot 
be recovered, even where there was neither debt nor liability: 
Adams vs. Reeves, 68 N. C., 134; Comm’rs vs. Comm'rs, 75 N. 
C., 241. The plaintiffs admit that they knew every fact that 
they now know when they made the payments after 1900, and 
the jury finds that no protest was made till November 1, 1906, 
which was repeated February I, 1907. 

The premiums to be paid after the insured arrived at sixty- 
five years, though not indorsed upon the policy, are readily capa- 


ble of determination in the same mode as those under that age. 
His honor erred in construing the policy to restrict the pre- 
miums after sixty-five to the same amount as those indorsed 
for that age. The jury having negatived all the allegations of 
fraud, upon the verdict judgment should be entered in favor of 
the defendant. 

Reversed. 
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SUPREME COURT OF KANSAS. 


MODERN WOODMEN OF AMERICA 
v8. 


GERDOM ET a.L.* 


The rules of law stated on the former hearing of this case are reaffirmed. 

The evidence of additional inquiries for the missing man, the widely 
extended publication of an offer of reward for information concern- 
ing him, the notoriety of this prolonged litigation, and the further 
lapse of time were proper matters of consideration in determining 
whether death should be presumed. 

While the parents were bound to exercise reasonable diligence in their 
search, they were not required to prove conclusively that he was 
dead. They were only bound to produce such evidence as would 
fairly lead to this presumption. 


Error from District Court, Shawnee County. Action by 


Joseph Gerdom and Anna Gerdom against the Modern Wood- 


men of America. Judgment for plaintiffs, and defendant brings 
error. 


TRUMAN PLANTz and D. C. TitLotson, for Plaintiff in Error. 


QUINTON & QUINTON and WEBB MCNALL, for Defendant in 

Error. 
BENSON, J. 

This action is again before this court for review: Modern 
Woodmen vs. Gerdom, 72 Kan., 391. On the second trial ad- 
ditional evidence was heard, and the piaintiffs Joseph Gerdom 
and wife again recovered. The defendant insists that the evi- 
dence is still insufficient, and asks for reversal. The evidence 
shows that John B. Gerdom, an unmarried man about thirty 
vears of age, working in a newspaper office at Topeka, and re- 
siding with his parents in that city, left his home on October 14, 
1895, to go to California. He was a member of the defendant 
society, which had issued to him a benefit certificate in 1890, pay- 
able to his parents, the plaintiffs, and which was in full force. 
Soon after leaving his home he wrote to his father from Den- 
ver, Colo., and on October 22d he wrote another letter at Oak- 
land, Cal., and again on the 29th of that month. These letters 
indicated dissatisfaction, and a “desire to return to his home. 
Later, in November and December of that year, he wrote let- 


* Decision rendered, March 7, 1908. 
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ters to his sister at home saying that he liked the country better 
and would remain a while. His last letter was dated December 
15, 1895, giving his address as Oakland, care of the Oakland 
‘Tribune. He was then at work in the office of that paper. This 
was the last word from John B. Gerdom received by any mem- 
ber of his family. Inquiry was made of some of his friends and 
associates,, but no information was received. On August 22, 
1896, the father wrote to the Tribune, Oakland, Cal., inquiring 
about his son, and was informed that he left the employment of 
that paper in February of that year for Stockton, Cal., accom- 
panied by a boy from the same office, and that this boy, who had 
returned, reported that Gerdom had gone on to Merced in that 
state, but had told the boy that he intended returning to Kan- 
sas City. The writer added that he could find no one at Oak- 
land who had heard of Gerdom since. The deposition of the 
writer was taken confirming the information contained in the 
letter, also stating that the boy referred to had quit the service 
of that paper, and that it was ‘reported in the office that he had 
been killed, and that the witness had read a newspaper report 
of his death. The testimony of newspaper men at Merced was 
also taken tending to show that Gerdom had not worked in any 
printing office there, and was unknown to the people engaged in 
that business. Inquiry was also made at the principal news- 
paper offices in Kansas City, but no information was obtained 
of his presence in that city at any time. The family consisted 
of four children besides John, all adults, and the father and 
mother. Two of these reside in Kansas City. On consultation 
the members of the family residing in Topeka were informed by 
those in Kansas’City that they had not seen or heard of John 
since he left Topeka. The defendant society published in 1904 
an advertisement for the missing man in the Modern Woodmen, 
a paper having a circulation in the United States of 700,000 
copies, giving a description of Gerdom, with his picture, and of- 
fering a reward of $50 for information that would lead to his 
being found. The general attorney for the Woodmen, who 
caused the publication of this notice, testified that Gerdom had 
not been found, but that information had been received that he 
was seen in California within two years preceding the trial. This 
paper was mailed to every member of the order, nearly 700,000, 
of which number over 8,0co resided in California, nearly 300 of 
whom lived in Oakland, and 55 in Merced. All assessments upon 
the benefit certificate were duly paid, and Gerdom was in good 
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standing in this order when the claim of the plaintiffs was pre- 
sented and rejected. This action was then commenced upon the 
certificate. The defendant demurred to the evidence. The de- 
murrer was Overruled, and judgment rendered for plaintiff, the 
defendant having elected to stand upon the demurrer. 

The law applicable to the iacts of this case was thus stated on 
the former hearing: “In order that the presumption that a per- 
son once shown to have been alive continues to live may be 
overcome by the presumption of death arising from seven years’ 
unexplained absence from home or place of residence there must 
be a lack of information concerning the absentee on the part of 
those likely to hear from him after diligent inquiry. The inquiry 
should extend to all those places where information is likely to 
be obtained, and to all those persons who, in the ordinary course 
of events, would be likely to receive tidings if the party were 
alive, whether members of his family or not; and in general the 
inquiry should exhaust all patent sources of information, and all 
others which the circumstances of the case suggest:” Syl. Mod- 
ern Woodmen vs. Gerdom, 72 Kan., 391. 

The evidence shows the unexplained absence of John B. Ger- 
dom for more than seven years, and that inquiry was made at 
the place where he was last seen, and where he was at work, also 
at the place to which he said he was about to go, and of people 
who were engaged in the business in which he sought and ob- 
tained employment while at home and in California. These 
inquiries were extended to Kansas City, and to the offices of 
newspapers there, where a person of that vocation would likely 
seek employment. No tidings were obtained. By the expendi- 
ture of more money, and hy greater zeal, the investigation might 
have been extended. Thus inquiry might have been made of 
members of his lodge, as suggested. Taking into consideration, 
however, the notoriety of this case, tried twice as it was, it can 
hardly be supposed that if such knowledge had been available it 
would have been withheld for so long a time. In view of the 
fraternal bonds uniting the members of such an order and their 
interest in each other, as well as in the order itself, the failure 
of the defendant, after a systematic effort, and for so long a 
time, to find this man, is quite significant. Probably all efforts 
that would ordinarily be suggested, however painstaking or ex- 
haustive, would still leave some source of information unex- 
plored. The parents should only be held to the exercise of rea- 
sonable diligence in endeavoring to obtain tidings of their son. 
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They were not required to prove conclusively that he was dead, 
but were bound to produce such evidence as would fairly lead to 
the presumption of his death. While the officer of the society 
who caused the offer of reward to be made testified that he had 
been informed that Gerdom had been seen within the last two 
years in California, the fact that the efforts to obtain further in- 
formation, undertaken, we must presume, in entire good faith, 
were unavailing, tends to the conclusion that the informant was 
mistaken. Both the parties appear to have been alike unsuc- 
cessful in their quest. 

We are entirely satisfied with the rules of law stated by Mr. 
Justice Burch on the former hearing, as illustrated and applied 
in that opinion, and followed in Renard vs. Bennett (Kan.), 93 
Pac., 261. Considerable additional testimony of the nature there 
suggested was furnished. The lapse of time since that trial, and 
the notoriety naturally incident to this prolonged litigation 
without tidings of the man, were proper matters to be consid- 
ered by the trial court in determining whether death should be 
presumed. On a demurrer to the evidence every propitious 
fact which it fairly supports is accepted as proved, and every 
favorable inference which may be fairly deduced must be in- 
dulged: Hoffmeier vs Railroad Co., 68 Kan., 831. Measuring 
the evidence by this standard, we cannot say that it did not tend 
to prove the facts from which the court might fairly presume 
that death had occurred. In other words, we cannot say that 
the evidence, liberally considered as it must be upon demurrer, 
was insufficient to warrant the presumption of death. 

The judgment is affirmed. 
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SUPREME COURT OF MONTANA. 


CARLSTON 
v8. 


ST. PAUL FIRE & MARINE INS. CO.* 


Where sufficient of the damaged property remains to give expert ap- 
praisers a knowledge of the character and value of the building, it is 
not necessary to receive the testimony offered by the parties inter- 
ested in order to the validity of their award. But where they are 
ignorant of the character of the property and it is totally destroyed 
it is necessary that they should give opportunity for the interested 
parties to be heard and their evidence to be presented. 


An arbitration need only to be fairly conducted, it is not necessary to 
follow technical rules. 

Appraisers chosen to estimate the value of a building are not the agents 
of those selecting them, thus precluding the latter from objecting to 
their findings. 

Appeal from District Court, Lewis and Clark County. Ac- 
tion by Margaret Carlston against the St. Paul Fire & Marine 
Insurance Company. From a judgment for plaintiff and an 
order denying a new trial, defendant appeals. 


CARPENTER, Day & CARPENTER, for Appellant. 
WALsH & NoLANn, for Respondent. 


HOoLLoway, J. 

This is an action to recover upon a fire insurance policy. The 
amended complaint contains two causes of action. The first al- 
leges the making of the contract of insurance, the total destruc- 
tion of plaintiff's dwelling house, that plaintiff performed all 
the conditions of the contract by her to be performed, and that 
no part of the amount for which the building was insured by the 
defendant has been paid. The second cause of action repeats 
the allegations of the first, and, in addition, alleges that pur- 
suant to a clause in the policy the plaintiff and defendant under- 
tcok to have the value of the property destroyed ascertained 


by means of a board of appraisers consisting of A. P. Ross and 
J. Croxford, one member of which board was chosen by plaintiff, 
and one by defendant. To avoid the effect of the appraisement 
made by this board the complaint in this second cause of action 
alleges: “That the said Ross and the said Croxford, in making 








¥ Decision rendered, March 28, 1908. 
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said pretended appraisement and estimate, did not at any time 
or at all give to the plaintiff, in any manner or at all, notice of 
any meeting of said appraisers Ross and Croxford at which 
they would hear any claims of the plaintiff or any evidence she 
might care to submit to them, or any notice whatever, or give 
to the plaintiff any opportunity whatever or at all to present any 
evidence or proof to them of her loss, or evidence or proof of 
the condition or value of said building so destroyed by fire, or 
any opportunity to present any proof or evidence of any kind 
whatsoever or at all, although plaintiff requested notice of any 
meeting of said appraisers and an opportunity to present to 
said appraisers evidence in said matter, and plaintiff was at all 
times, and still is, ignorant of any meeting of said appraisers for 
the purpose of considering the matter referred to them, or to 
hear the plaintiff or any witnesses on her behalf in relation 
thereto.” It is then alleged that subsequent to the making of 
the appraisement by the board plaintiff notified the defendant 
that she would not be bound thereby, and asked for a new ap- 
praisement, which was refused. The answer to this complaint 
admits the making of the contract of insurance and the destruc- 
tion of plaintiff’s building, but denies that the building was of 
a value exceeding $3,500, and admits that no part of the loss 
has been paid; admits that the question of the value of the 
building was submitted to appraisers as alleged in the com- 
plaint. It is then alleged in the answer that the appraisers so 
selected met and went to the plaintiff's place of residence for 
the purpose of making an appraisement, of which plaintiff had 
knowledge; that before making the appraisement plaintiff dis- 
cussed with the appraisers the character of the building de- 
stroyed, and that a detailed estimate of the size and character 
of such building and its construction, made at the instance of 
plaintiff, was furnished to the appraiser selected by plaintiff; 
“that plaintiff had full opportunity and advantage to communi- 
cate to the said appraisers all information which she desired to 
communicate relative to the condition and value of the said 
building”. It is alleged that the appraisers fixed the value of 
the building destroyed at $3,532.25, and apportioned the amount 
of loss to be borne by defendant at $756.90, a tender of which 
amount is pleaded. It is then alleged that the plaintiff refused 
to accept the same. The cause was tried to the court sitting 
with a jury. A verdict for plaintiff in the sum of $1,000 and in- 
terest was returned, and judgment rendered and entered there- 
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on. From the judgment and an order denying it a new trial, 
defendant appeals. 

The assignments of error relate to the sufficiency of the com- 
plaint, to the giving of certain instructions, and to the refusal 
of the trial court to give certain other instructions asked by the 
defendant; but in their brief counsel for appellant very prop- 
crly say: “These several specifications of error present but one 
cuestion, viz., the effect of the award as made by the appraisers 
of the value of the property destroyed by fire.” It appears in- 
ferentially that there was other insurance upon the building, and, 
if plaintiff was bound by the appraisement made, then it may be 
assumed that the apportionment of the loss for which the .de- 
fendant was liable was correctly made. 

There is not any substantial conflict in the evidence. The 
plaintiff selected Ross as one of the appraisers, and the defend- 
ant selected Croxford, of Salt Lake City, as the other. These 
two, being able to agree, constituted the board of appraisers. 
A. P. Stark, the attorney for the plaintiff, notified Ross imme- 
diately after his appointment that plaintiff desired notice of the 
time and place of meeting of the appraisers in order that he 
(Stark) might present plaintiff's claim. Ross was not a witness 
at the trial. Croxford testified that he and Ross met at Liv- 
ingston and went to plaintiff’s place of residence, which was near 
the site of the burned building, and that “we made inquires of 
Mrs. Carlston. She took us out and showed us the débris and 
where the building had stood; showed us the foundation that 
was left. From what was left we could tell the dimensions of 
the house.” He testified at first that a request to present testi- 
mony before the appraisers was not made of him, but, when 
asked if anything was said about a hearing before the apprais- 
ers, he answered: “I don’t know. It is so unusual in any ap- 
praisement.” 

The plaintiff testified that when the appraisers were at her 
residence they did not discuss with her the question of the con- 
struction or value of the building which had been destroyed; 
that they did not visit the débris, or measure the foundation; 
that at the time there was not anything left of the wood work 
but a piece 4 x 6 which had been in the front porch; that some 
of the débris had been hauled away; that brick and mortar from 
the walls and the stone walls of the foundation were there. She 
testified that when the appraisers came to her place they re- 
mained in the front part of her dwelling while she was prepar- 
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ing their dinner. She said further: “When the dinner was 
over, I thought they were going to talk about the house, but 
they pulled right out to town. When they were going away, I 
asked them if I should come to town with them. They said it 
was not necessary, because they could not take the matter up 
for two or three days. They never measured the foundation, 
and didn’t make any appraisement there. I mistrusted there 
was something wrong, so I went into Livingston the next morn- 
ing, and I caught the Salt Lake man as he was going to the 
train the next morning between Io and 11 o’clock at Livingston. 
I asked him about the estimate, and he says: ‘You will find 
out from Mr. Ross.’ He says he was in a hurry to go. I went 
to see Mr. Ross then, and he said they had arrived at a result, 
and he said he had no estimate made out. I asked him to give 
me an estimate in writing, and he said he hadn’t made it out, 
but if I would wait till the next day he would fix it for me. 
, I told Mr. Croxford when he was at the ranch that I 
wanted to introduce witnesses, and he told me there was time 
enough to bring them in. I followed them out of the house, and 
I told them I wanted to produce evidence, and he said it was 
time enough to come the next day. * * * I could have 
brought men before the appraisers that worked on the house 
and helped to build it. There was another neighbor by the name 
of Kauffman I wanted to bring before the appraisers. He knew 
how the house was built. * * * They haven’t got windows 
enough in the house on their estimate. I just know there is a 
lack of everything there. If I could have appeared before the 
appraisers that day when they were on the ground, I could have 
brought two neighbors (one of them helped to build the house), 
and I could have explained myself what kind of material was 
in the house and the number of windows and doors. Ross’s list 
does not contain a correct statement of the various kinds of ma- 
terials used in the house. It is incorrect in that we had twenty 
windows in the house, and I believe he has got ten or eleven. 
We had wide stairs and doors, and he has got doors of the 
cheapest kind in there.” She further testified: “I told Mr. 
Ross about the building, all I could. I asked him if Mr. Horn- 
beck’s figures were right, and he looked all his figures over and 
he says: ‘He hasn’t got the figures high enough.’ He said 
he couldn’t build the house for that money.” 

Plaintiff also introduced as a witness in her behalf F. S. Horn- 


beck, an architect and builder at Livingston, who had seen the 
VOL, XXXVII.—24. 
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building while it was standing, and who spent two days at plain- 
tiff’s residence viewing the ruins, making measurements, and 
making diagrams and drawings from which he interrogated the 
plaintiff as to the plans of the house and the materials used in 
its construction. Based upon the {nformation he received, 
Hornbeck made a detailed statement of the materials necessary 
to be used in, and the cost of, reproducing the building. His 
estimate of the value of the building before its destruction, based 
upon his statement of the cost of reproducing it, was $5,236.24. 
A copy of his estimate was furnished to C. M. Day, a builder 
at Livingston, who, at the instance of the agent of defendant, 
also made a detailed estimate of $3,695.43 as the cost of repro- 
ducing the building. Concerning Mr. Day the plaintiff testi- 
fied: “Mr. Day did not come down to the ranch. He figured 
my house at one story, and I told him it was two. He said he 
did not know it had two stories.” 

Ross, one of the appraisers, made out an itemized list for the 
appraisers of the materials necessary to be used in, and the 
cost of, reproducing the building, and from that the appraisers 
estimated the value of the building before its destruction at $3,- 
=32.25. So far as this record discloses, the only information 
which the appraisers had upon which to make their estimate or 
appraisement was (a) Hornbeck’s estimate; (b) Day’s estimate; 
and (c) such information, if any, as they gained from their visit 
to plaintiff's premises. That the appraisers did not follow the 
Hornbeck or the Day estimate either in regard to the quantity 
or quality of the materials will be made apparent by a few illus- 
trations — 


Day’s Apprais- 
Hornbeck’s Esti- ers’ Esti- 

Estimate. mate, mate. 
Dimension lumber, feet ...... 19,599 14,834 10,767 
Flooring, 2,800 2,500 
Shingles, number 23,000 18,000 


Windows, 19 16 
Wainscot, value $106.20 $90.72 $70.60 
Flooring, “ 219.80 182.00 137.50 
Painting, ‘* 237.00 192.00 

With these facts before us, including the fact that the ap- 
praisers declined to grant the plaintiff a hearing, we are called 
upon to answer the only question propounded by counsel for the 
appellant: What was the effect of the award as made by the 


~ 
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appraisers? In the first place it is suggested by counsel for ap- 
pellant that no useful purpose would have been served by grant- 
ing a hearing to the plaintiff, since she had told Ross, one of the 
appraisers, all she knew about the building, and had furnished 
the appraisers with Hornbeck’s detailed estimate; but it may 
be said in reply that the appraisers did not follow Hornbeck’s 
estimate either as to the quantity or quality of the materials, 
and, although plaintiff herself had told Ross all she knew of the 
building, it is not apparent that she knew much about it. She 
purchased the building after its construction. She does say 
that she could have produced the evidence of witnesses who 
knew how the house was built, some of whom worked on its con- 
struction. 

The cases cited by counsel may fairly be said to fall within one 
of three classes, and these may be easily illustrated: (1) If the 
appraisers had been sent to estimate the value of plaintiff's build- 
ing before its destruction, then, being experts—experienced 
builders—it is easy to understand that a hearing would have 
been useless; for the appraisers could have made exact meas- 
urements of the size of the building, and could have observed 
and determined the character and quantity of the materials used 
in its construction. Under such circumstances the authorities 
are practically uniform in holding that a hearing need not be 
granted. A typical case of this class is James vs. Schroeder, 61 
Mich., 28 N. W., 850. (2) Or, suppose that the building had 
been only partially destroyed, and sufficient of it remained to 
disclose to the appraisers the size, general character of archi- 
tecture, and the quality of the material used in its construction, 
then the same rule as stated above would apply, and for the same 
reasons. (3) The cases of this class are practically uniform in 
holding that it is a general rule that in cases where the apprais- 
ers, unacquainted with the property, are selected to estimate a 
loss arising from the total destruction of the property, notice of 
the time and place of the meeting of the appraisers, and an 
opportunity to the parties to be heard, is essential to the valid- 
ity of the award. See 4 Cooley’s Briefs on Insurance, 3648, 
where the cases are collected. The reason for this rule will ap- 
pear at once. In Continental Ins. Co. vs. Garrett (125 Fed., 589, 
60 C. C. A., 395) it is said: “In the present case the arbitrators 
were to ascertain and appraise the sound value of a brick dwell- 
ing which had been so completely destroyed by fire as that sub- 
stantially nothing remained of the woodwork, inside or out. 
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The walls themselves were in part fallen. Thus a mere exami- 
nation of the premises could not, on the evidence in this record, 
have informed them as to the character of the finishing of the 
interior work and its condition before the fire. The appraisers 
were experienced contracting builders; but, without some evi- 
dence, how was it possible for them to know the sound value or 
the loss and damage? Under such circumstances, appraisers 
should give notice to both parties of the time and place of hear- 
ing, and require evidence in respect of facts which they could 
not otherwise know.” 

Of course, if the property owner has already given to the 
appraisers all the pertinent information he possesses or is able 
to produce, he cannot be heard to complain; likewise he might 
expressly waive notice (Vincent vs. Ins. Co., 120 Iowa, 272) or 
by implication be deemed to have waived notice, and other cir- 
cumstances might arise which would obviate the necessity of 
giving such notice: Stout vs. Phoenix Ins. Co., 65 N. J. Eq., 
566. But none of these circumstances militate against the rule 
itself. Of course, if the plaintiff in this instance had actually 
been given an opportunity to be heard her mere statement that 
she desired to call witnesses and offer testimony would not have 
been sufficient: Van Winkle vs. Fire Ins. Co., 55 W. Va., 286; 
Stemmer vs. Ins. Co., 33 Ore., 65. But no matter what prepara- 
tion she had made to present her case, if she was not given the 
opportunity to be heard, her efforts would not have availed her. 

We adopt the language of Chancellor Kent in Underhill vs. 
Van Courtlandt (2 Johns Ch., N. Y., 339), as follows: ‘The 
decision by arbitration is the decision of a tribunal of the par- 
ties’ own choice and election. It is popular, cheap, convenient 
and domestic mode of trial, which the courts have always re- 
garded with liberal indulgence. They have never exacted from 
these unlettered tribunals—this rusticum forum—the observ- 
ance of technical rule and formality. They have only looked to 
see if the proceedings were honestly and fairly conducted, and, 
if that appeared to be the case, they have uniformly and uni- 
versally refused to interfere with the judgment of the arbi- 
trators.” But we also assert that it is a general rule that the ap- 
praisers cannot arbitrarily fix a valuation upon property with- 
out regard to the character of the property, and this upon the 
plainest principles of reason. 

There is not any force in the suggestion that plaintiff cannot 
complain since she herself selected one of the appraisers. The 
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appraisers are not in any sense the agents or representatives of 
the parties who select them: Ins. Co. vs. Cohen, 97 Md., 294. 

We think the present case falls squarely within the rule an- 
nounced in the third class of cases above. There was not any- 
thing left of the building from which the appraisers could have 
ascertained its value. The plaintiff demanded a hearing, and 
was denied it. She had evidence which she desired to offer, and 
the appraisers should have given her the opportunity to fairly 
present her claim. Under the facts disclosed by this record we 
think the award was not binding upon her. There was sufficient 
evidence of the value of the building to go to the jury. 

We find no error in the record. The judgment and order are 
affirmed. 

Affirmed. 

Brantly, C. J., and Smith, J., concur. 





Insurance Law Journal. 


SUPREME COURT OF ARKANSAS. 


TRAVELERS’ FIRE INS. CO. 
v8. 


GLOBE SOAP CO.* 


The plaintiff directed brokers to procure insurance for it without restric- 
tions as to the company. They procured the insurance from another 
broker who procured it from a third, who in turn procured it from 
the company. The loss occurred while the policy was in the mail en 
route tc the brokers of the plaintiff from the second broker. 


Held, That the original brokers were the agents of the insured, and the 
mailing of the policy to them was a delivery which made it in force. 

Appeal from Circuit Court, Jefferson County. Action by the 

Globe Soap Company against the Travelers’ Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. 


Younc & ROWELL, for Appellant. 
AusTIn & DANAHER, for Appellee. 


BATTLE, J. 
This action was commenced by the Globe Soap Company 


against Travelers’ Fire Insurance Company on a policy of in- 
surance against fire, executed by the defendant to plaintiff and 
dated December 10, 1904, and in the sum of $1,000; the claim 
under the policy being for $410.26. The defendant denies lia- 
bility under the policy, for the reason, as it claims, there was no 
contract of insurance at the time of the fire, which was on the 
13th day of December, 1904, as the policy had not been deliv- 
ered. The issues in the case were submitted to the court sitting 
as a jury. He found for the plaintiff in the sum of $459.49, the 
amount sued for and interest, and rendered judgment accord- 
ingly, and defendant appealed. 

The appellee instructed its brokers, Drexel, Brown & Co., to 
procure insurance for it, who ordered it from E. T. Marshall & 
Co., brokers, and they ordered it from A. I,. McRae, an insur- 
ance broker, and he made application to appellant for it, pro- 
cured the policy in controversy, and sent it to Drexel, Brown & 
Co. for appellee. The policy was in the United States mail en 
route from Chicago to Cincinnati in an envelope addressed by 
McRae to Drexel, Brown & Co. when the fire occurred. 


* Decision rendered, Jan, 20, 1908. 
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The policy reads, in part, as follows :— 


Travelers’ Fire Insurance Company of Pine Bluff, Ark., in 
consideration of the stipulations herein named and of twenty- 
two and 50-100 dollars premium, does insure the Globe Soap 
Company, for the term of one year from the tenth day of 
December, 1904, at noon, to the tenth day of December, 1905, 
at noon, against all direct loss or damage by fire, 
Etc. The insurance was absolute and unconditional. There was 
no evidence that it was to take effect upon any condition. 

Drexel, Brown & Co. were the agents of the appellee: Phee- 
nix Ins. Co. vs. State, 6 Ark., 180; 2 Clark & Skyles on the Law 
of Agency, p. 1720; Ostrander on Fire Ins. (2d Ed.), § 45, p. 
165; I Joyce on Ins., § 414. In procuring the insurance they 
were not limited to any particular company or in any other man- 
ner. McRae was authorized to deliver it to the appellee for ap- 
pellant. He sent it to Drexel, Brown & Co. by depositing it in 
the United States mail before the fire and the addressee received 
it on the morning after the fire. The deposit of the policy in the 
mail was a delivery to Drexel, Brown & Co, (Mutual Reserve 
Fund Life Ass’n vs. Farmer, 65 Ark., 581), and they being the 
agents of the appellee for that purpose, it was thereby delivered 
to the appellee. 


Judgment affirmed. 





Insurance Law Journal. 


SUPREME COURT OF WISCONSIN. 


KNOEBEL 
v8. 
NORTH AMERICAN ACCIDENT INS. CO.* 


The policy provided for the payment of a monthly premium, and that 
it should be in force only so long as payment was made in advance 
without notice. The insured was provided with a book containing a 
notice that to keep the policy in force the premium must be paid 
as required to the collector, or if he could not be found a check 
must be sent with the book to the company. During ten months a 
notice was monthly mailed to insured as to when the premium was 
due, with a stamped envelope for sending it and the book to the 
company. Insured went to the office as usual to get the notice and 
pay the premium, but none was there, and, believing it was neces- 
sary to receive the notice before paying, did not pay. He was 
killed a few days later. 


Held, That the company had led the insured to believe that it was neces- 
sary to receive the notice, and was estopped from setting up non- 
payment of premium. 


Appeal from Waukesha County Court. Action by Annie 
Knoebel against the North American Accident Insurance Com- 


pany. From a judgment for plaintiff, defendant appeals. 


Statement of facts by WINSLow, C. J. 

This is an action by the beneficiary in an accident insurance 
policy issued by the defendant October 26, 1905, to recover the 
death indemnity provided thereby. The plaintiff is the widow 
of Frank Knoebel, the assured, who was at the time of the issu- 
ance of the policy superintendent of a stone quarry near Wau- 
kesha, Wis., and met with an accident resulting in his death 
within a few hours on October 5, 1906. The policy was issued 
upon a written application, and provided for the payment of a 
premium of $1 on the Ist day of each month, and that the in- 
surance should only continue in force so long as the monthly 
premiums were paid in advance on the Ist day of each month 
without notice. It further provided that, in case of payment of 
a renewal premium after expiration, there could be no recovery 
for accidental injury happening between the date of the expira- 
tion and 12 o’clock noon of the day following such payment, and 
that the acceptance of any renewal premium should be optional 
with the company. The defense pleaded was that Knoebel did 
* Decision rendered, April 17, 1908. 
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not pay the monthly premium falling due October 1, 1906, and 
that the policy had thereby lapsed and expired prior to and at 
the time of Knoebel’s injury and death. The action was tried 
before a jury, and the facts were essentially undisputed. Knoe- 
bel paid an advance policy fee of $5 on October 25, 1905, at the 
time of making his application. The first monthly payment was 
due December 1, 1905. The policy provided that the monthly 
payments should be made to the company at its home office in 
Chicago, or to the person designated in writing by the com- 
pany to receive them. The company gave the assured a small 
book or folded card containing a notice that, in order to keep 
the policy in force, all premiums must be paid in advance, with- 
out notice, to Geo. L. Forrest, collector, 88 La Salle Street, 
Chicago, or, if he could not be reached, to A. E. Forrest, secre- 
tary, 217 La Salle Street, Chicago, and that 

This book must always be presented to the collector when 

paying premiums and receive his signature which is a receipt 

for the same; if the collector cannot be found send postoffice 


or express order or check with this book to A. ‘~E. Forrest, 
Secy., 217 La Salle St., Chicago. 


The book or card contained an appropriate space with blank 


lines in which the collector was to note the date and amount of 
each monthly payment. 

At or about the close of each month, beginning with the close 
of November, 1905, and continuing until the close of August, 
1906, the company caused to be mailed at Chicago from the 
collector’s office, 88 La Salle Street, a notice directed to the 
insured at Waukesha, stating that “the payment of your insur- 
ance is due the Ist day of the month. Please use the inclosed 
stamped envelope in sending the same, and put your receipt 
book with your money. The book will be returned promptly”. 
The inclosed stamped envelope was addressed to the collector’s 
office, 88 La Salle Street. In response to this notice, the as- 
sured each month at once mailed the monthly payment of $1 in- 
closed with the book in the stamped and addressed envelope, 
and the book was regularly returned duly receipted. The book 
was offered in evidence, and shows the payments to have been 
received as follows: December I, 1905; January 2, February 
1, March 1, April 2, April 30, May 31, July 3, July 31 and Sep- 
tember 1, 1906. The remittances were uniformly mailed by 
Lena Knoebel, the daughter of the assured, who went to the 
postoffice a day or two before the close of each month with the 
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necessary dollar and received the notice, and immediately 
mailed the premium and the book in the stamped envelope. No 
notice was sent for the October premium. Lena went to the 
postoffice as usual with the premium money as directed by her 
father about October Ist, but found no notice. She went two 
or three times from the Ist to the 4th of October prepared to 
send the money, but still received no notice. She and her father 
relied on receiving the notice, and did not send the dollar on 
account of not receiving it. The injury and death of the assured 
occurred October 5th, and on October 8th the company was 
notified of the assured’s accidental death, but on October roth 
denied all liability on account of failure to pay the October pre- 
mium. The beneficiary tendered the premium by mail to the 
company October 2oth, but it was returned with a denial of all 
liability. On these facts the trial court directed a verdict for 
the plaintiff for the amount of the death indemnity, with interest 
and costs, and the defendant appeals. 


FRAME & BLACKSTONE, for Appellant. 
RYAN, MERTON & NeEwsury, for Respondent. 


WInsLow, C. J. (after stating the facts as above ). 

The conditions of the policy in question were very specific, 
to the effect that the monthly payment must be made on the 
Ist day of the month without notice, and, if not so made then, 
that there should be no liability for an accident happening after 
the default took place, and before the premium was actually 
paid and accepted by the company. Unless there has been some 
material change made in these provisions by a subsequent agree- 
ment, or unless the company has in some way estopped itself 
from insisting upon them, there can be no recovery. It is not 
claimed that the parties made any formal change in their con- 
tract relations, but it is claimed that the company by its uniform 
practice for ten consecutive months of sending a notice of the 
maturity of the monthly premium, with a request that it be sent 
in a self-addressed envelope, induced the assured to rely on the 
continuance of the custom, and to believe that the company 
desired that premiums be forwarded in response to the notice, 
and hence that the company could not suddenly and without 
warning discontinue the practice, and insist on a default oc- 
curring while the assured was in good faith waiting for the usual 
notice. It is claimed that there are present here all the elements 
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of an estoppel resulting from reliance upon the continuance of 
an established course of action. The trial court so held as mat- 
ter of law; and the question presented is whether this ruling is 
correct. 

The general question has been frequently before the courts, 
and the decisions cannot be said to be entirely harmonious. The 
following proposition, taken from the opinion in the case of 
Ins. Co. vs. Eggleston (96 U. S., 572), is believed to be an ac- 
curate and comprehensive expression of the fundamental prin- 
ciple involved: ‘Any agreement, declaration or course of ac- 
tion on the part of an insurance company which leads a party 
insured honestly to believe that, by conforming thereto, a for- 
feiture of his policy will not be incurred, followed by due con- 
formity on his part, will and ought to estop the company from 
insisting upon the forfeiture, though it might be claimed under 
the express letter of the contract.” The difficulty, if any there 
be, lies manifestly in attempting to apply the general principle 
to a particular case. That the assurance company had estab- 
lished a course of action by voluntarily sending the monthly 
notices for ten consecutive months cannot be doubted, and that 
this custom was relied on by the assured, and that he delayed 
sending his premiums on account of his daily expectation that 
the notite with its accompanying stamped and addressed en- 
velope would be received according to the custom, is made cer- 
tain by the evidence. There can be no difference of opinion 
upon these questions. The method of payment was hedged 
about with rather unusual conditions. It could not be made at 
Waukesha, but must be sent by mail to Chicago. The small 
book or card furnished to the assured provided that the pay- 
ment “must be made only” to the collector Forrest, at 88 La 
Salle Street, Chicago; but it further provided that the book 
itself “must always” be presented with the payment and receive 
the collector’s signature, and it contained a provision that, if the 
collector could not be found, the assured must send the pay- 
ment “with the book” to the secretary, Forrest, at 217 La Salle 
Street, Chicago. So the assured was informed that he must at 
all hazards preserve the book, although the book must be sent 
monthly to Chicago to the collector, and there was a further 
intimation that the collector might not be always found. These 
directions, coupled with the repeated declaration that the pres- 
ence of the book at the time of payment was an essential to 
effective payment, were certainly well calculated to induce a 
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man unaccustomed to financial transactions to believe that con- 
siderable care must be exercised in committing his money and 
his book to the mails. If by reason of removal of the collector’s 
office, or by reason of misdirection or for any other cause, the 
book went astray, there was apparently danger that the com- 
pany would not receive his premium afterward on account oi 
the absence of the book. In this situation the practice of the 
company in sending a notice with a request to send the pre- 
mium in the addressed and stamped envelope inclosed was un- 
doubtedly peculiarly acceptable. It doubtless appealed to him 
at once as the only perfectly safe way to insure the safety of his 
remittances; and, when the practice was continued regularly 
from month to month, the premium in one instance being ac- 
cepted on the third of the month without demur, the conclusion 
on his part would seem entirely justifiable, if not almost irre- 
sistible, that the company also appreciated the possibility of error 
or mistake, and desired that the assured should uniformly make 
his remittance and send his book in a properly addressed en- 
velope furnished by it, and not attempt to send them forward 
himself without certain knowledge that the collector’s postoffice 
address remained unchanged. A course better calculated to 
convince the assured that the company preferred that he wait 
for the notice could hardly be imagined. 

This court has not yet met the exact question here presented, 
although the general principle that the insurance company may 
by a course of conduct waive exact performance of the condi- 
tions of the policy or to express it more exactly be estopped 
from insisting on a forfeiture has been frequently asserted: 
Reisz vs. Supreme Council, 103 Wis., 427, and cases cited. In 
2 Joyce on Insurance, § 1332, the following principle is stated 
which we regard as a substantially correct statement of the law: 
“If a life insurance company has been in the practice of notify- 
ing the insured of the time when the premium will fall due and 
of the amount, and the custom has been so uniform and so rea- 
sonably long in continuance as to induce the insured to believe 
that a clause for forfeiture for non-payment will not be insisted 
on, but that the notice will precede the insistenee on the for- 
feiture, and the insured is in consequence put off his guard, such 
notice must be given, and, if not given, no advantage can be 
taken of any default in payment which it has thus encouraged, 
for the insured is entitled to expect the customary notification, 
and to mislead the insured by not giving such notice, and then 
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insist upon a strict compliance with the conditions of the for- 
feiture, constitutes under such circumstances, a fraud upon the 
insured which the courts have refused in numerous cases to 
countenance.” See, also, 2 May on Insurance, § 356a. All the 
elements necessary to constitute estoppel by a long-continued 
course of conduct under the principles just stated seem to be 
shown by the evidence here, and they seem to us also to be 
shown beyond dispute. If there were any conflicting evidence 
as to the facts or any room for different inferences of fact from 
the circumstances proven the question would be one for the 
jury, and not for the court, but in our opinion there is no such 
room. ‘The continued and uniform custom, its persuasive char- 
acter, the reliance of the assured thereon, its sudden cessation 
without notice, and the default by reason of reliance upon the 
continuance of the custom are all proven without dispute, and 
there are no circumstances in evidence even throwing doubt 
upon these essential facts, or justifying any inference to the con- 
trary. 

There are no other contentions raised which merit discussion. 

Judgment affirmed. 





Insurance Law Journai. 


SUPREME COURT OF MISSISSIPPI. 


ZETNA INS. CO. 
vs. 


MOUNT.* 


A fire insurance contract made in Louisiana on property in that state 
and brought into another for the purpose of suit is to be construed 
as to the validity of the insurance and the construction of the iron- 
safe clause by the law of Louisiana. 


On suggestion of error. 


Defendant filed a suggestion of error, asking a reconsidera- 
tion by the court of the decision rendered in this case in so far as 
the court decided that the policy is not invalidated as to that 
part of it which covered the fixtures in the store; but is only in- 
validated as to the stock of goods; that the iron-safe clause is 
divisible in its nature, where the policy covers both goods and 
fixtures. Defendant admits that this is the law of Mississippi, 
but contends that, since the contract sued on was a Louisiana 
contract, being made in that state, and the loss having occurred 
there, and since the Supreme Court of Louisiana had held such 
contracts not to be divisible (St. Landry vs. Ins. Co., 114 La., 
140), the law of Louisiana should govern. 


MAYES, J. 

It appearing on suggestion of error that the policies of insur- 
ance sued on were made in the state of Louisiana, it is the opin- 
ion of the court that the judgment should be modified, so as to 
invalidate that part of policy No. 3,786 covering the fixtures in 
the store, as well as that part which covers the stock of goods, 
in conformity to the decision of the Louisiana courts upon this 
subject. The case of Mitchell vs. Ins. Co. (72 Miss., 53) is not 
applicable here, since the contract of insurance is a Louisiana 
contract, merely brought into this state for purposes of suit; the 


Louisiana courts having held contrary to the Mitchell Case, 


supra. 
To the extent indicated in this opinion, the suggestion of error 
is sustained. 


* Decision rendered, March 2, 1908. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


smannaaiaaia ACTION. 


In the case of U. S. Tube & Iron Company vs. Maryland 
Casualty Company, decided by the Supreme Court of Pennsyl- 
vania, January 6, 1908, it was held that where an indemnity 
policy provided that no action should lie unless brought to re- 
cover for a loss actually ‘sustained and paid in satisfaction of a 
judgment, an action brought two days before such satisfaction 


Was premature. 
oF 


CONSTRUCTION OF POoLICY— PREMIUM. 


In the case of Arnold vs. Empire Mutual Annuity & Life In- 
surance Company, decided by the Court of Appeals of Georgia, 
February 24, 1908, the following syllabus was furnished by the 
court :— 


Policies of insurance will be liberally construed in favor of 
the object to be accomplished, and conditions and provisos of 
every contract of insurance will be strictly construed against 
the insurer who prepares and proposes the contract. If a 
policy of insurance is capable of being construed in two ways, 
that interpretation should be placed upon it which is most 
favorable to the insured; and forfeitures, not being favored, 
the court should be “prompt to seize hold of any circum- 
stance that indicates an election to waive a forfeiture or an 
agreement to do so”. 


(a) The payment of a premium on a policy of insurance in 
cash may be waived by the proper officers of the insurance 
company, and a note or other obligation may be accepted by 
its duly authorized officers in lieu of a cash payment. 


The power to forfeit an insurance policy must be “nomi- 
nated in the bond”. The failure to pay a promissory note, 
taken in payment of an insurance policy (although it is stipu- 
lated in the note that the nonpayment of the same at maturity 
will avoid the policy) will not forfeit the policy where there 
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is no condition in the policy itself providing for its forfeiture 
ior the nonpayment of notes. “When the condition as to for- 
feiture for nonpayment on maturity of a note given for the 
premium is contained only in the note, the mere fact that the 
note is not paid at maturity does not of itself avoid the policy. 
Such a provision is a condition subsequent, of which the com- 
pany must avail itself by clear and unequivocal acts.” ‘Where 
a company claims a forieiture for nonpayment of a premium 
note, it must offer to surrender the note. It cannot forfeit the 
policy and keep the note.” 

(a) A provision for interest in a note taken in lieu of the 
payment of a premium in cash supplies consideration for the 
delay in payment of the premium, and is to be considered as a 
circumstance in determining the intention of the parties. 

(b) The payment of the first premium renders the contract 
of insurance complete. A contract of life insurance is gen- 
erally a continuing contract, either during the life of the in- 
sured or fer a term of years, and the payment of the annual 
premium (after the first premium is paid) is a condition sub- 
sequent, “the nonperformance of which may or may not, ac- 
cording to circumstances, work a forfeiture of the policy”. 

(c) Where an insurance company accepts a note for the 
premium, the policy will be continued of force for the same 
length of time as if the amount represented by the note had 
been paid in cash, unless the contract of insurance contains 
an express stipulation to the contrary, or unless, in the event 
of nonpayment of the note at maturity, the insurer asks a sur- 
render of ihe policy and offers to surrender the note. 

The beneficiary of an insurance policy has a vested right in 
the contract of insurance which cannot be diminished or af- 
fected by subsequent agreements between the insurer and the 
insured, which are not stipulated or provided for in the 
original contract. The vested right of the beneficiary is sub- 
ject to be divested only in accordance with express provisions 
of the contract permitting a change of the beneficiary. 

An insurance company may be estopped by the course of 
dealings between itself and the insured from denying the pay- 
ment of a premium. 

A formal tender is unnecessary where express declarations 
are made by the party to whom money is payable that he will 
not accept it if tendered. The law takes one who makes such 
a statement at his word, and does not thereafter require the 
doing of a vain thing. 

Tender may be made by an agent or friend at the instance 
of an interested party. 

A note accepted in payment of a premium is a separate and 
independent transaction—an independent contract—and has 
no relation to the contract of insurance except as stipulated 
in such policy of insurance. 





French vs. Fidelity & Casualty Co. 


SUPREME COURT OF WISCONSIN.. 


FRENCH 
v8. 
FIDELITY & CASUALTY CO. or New York.* 


Where the statements in an accident application as to health are war- 
ranties they must be true in order to recover, but where prepared 
by the insurer they must be liberally construed in the interest of 
insured. 


Where an answer purports to be complete a misstatement avoids the 
contract, but where the answer is simply imperfect the imperfection 
is waived by the issue of a policy. 

Where the answers are simply V-shaped check marks, their meaning 
was for the jury. 

Where extraneous evidence is needed to construe ambiguous words the 
construction is for the jury. ; 

The policy insured against external injuries through violent and _acci- 
dental means, independent of all other causes. An accidental injury 
of the leg caused abrasion resulting in blood poison and death. 

Held, That the death was accidental within the meaning of the policy, 
the death being caused by the accident and not the disease as an 
independent cause. 

3odily infirmity means a settled disease probably resulting in an impair- 
ment of health and not a mere temporary disorder resulting from dis- 
turbed function, where used in an accident policy. 

Whether insured was in sound health is for the jury. 

A warranty against having had bronchitis means a chronic trouble not 
yielding readily to treatment, and tending to impair health, not an 
acute attack from which he had completely recovered. 

Repudiation of liability under the policy waives the limitation clause. 


Appeal from Circuit Court, Portage County. Action by Eliza 
J. French against the Fidelity & Casualty Company of New 
York. From a judgment for defendant, plaintiff appeals. 


Statement of facts by BASHFORD, J. 

This is an action brought to recover $5,000 on an accident 
insurance policy for the death of George G. French, the insured, 
by Eliza J. French, his sister, the beneficiary. The insured, who 
was a passenger conductor, accidentally ‘struck the lower part 
of his right leg on a small iron safe in the baggage car January 
13, 1905, causing an abrasion of the skin. Septic poison set in, 
and he died January 28, 1905, as a result of the injury. The 
policy, which is,attached to the complaint as a part thereof, was 


* Decision rendered, March 31, 1908. 
VOL. XXXVII.—25. 
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issued by the defendant September 30, 1904, and, upon the con- 
‘sideration therein stated, insured George C. French for one year 


Against bodily injuries sustained through. external, violent 
and accidental means, 


And stipulated that, 


If death shall result from such injuries within ninety days, in- 
dependently of all other causes, the company will pay .the 
principal sum of five thousand dollars. 


There were other provisions with respect to disabilities and 
to the payment of indemnity. The policy required immediate 
written notice to be given to the company at New York or Chi- 
cago of any accident and injury for which a claim was to be 
made, and affirmative proof of death to be furnished to the com- 
pany within two months thereafter; and provided that legal 
proceedings to recover thereunder should not be brought before 
the expiry of three months from date of filing proofs at the com- 
pany’s home office, nor brought at all unless begun within six 
months from the time of death. ‘The policy was issued in con- 
sideration of the payment of the premium, and of the statements 
of the schedule therein contained, “which statements the as- 
sured makes on the acceptance of this policy and warrants to be 
true”. The “schedule of warranties”, purporting to be made 
by the insured, began at the top of the third page after the sig- 
natures of the officers and the agent of the company to the 
policy, and was not signed by the insured or by the company. 
There were seventeen separate statements, numbered alpha- 
betically, from A to T. Those from A to L, stated the age and 
personal characteristics of the insured, his occupation and 
wages, the amount of the premium, and the name and address 
of the beneficiary. The other statements, from M to P, were 
not answered, but after each, except O, which was left blank, 
there was a V-shaped check mark in the middle of a blank 
line. Statement P, which was one of those challenged, will in- 
dicate the form of the others. It is as follows :— 


P. I have never had fits or disorders of the brain, or any 
bodily or mental infirmity, except as herein stated 


—followed by a blank line in which a check mark was placed. 
After the death of the insured on January 28th notice by tele- 
gram was given the company January 31st, and particulars by 
letter were forwarded the next day. A formal statement on a 
printed blank furnished by the company was forwarded and re- 
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ceived at the Chicago office February 1, and at the New York 
office March 8, 1905. On April 19, 1905, Eliza J. French, the 
beneficiary, filled out a further proof of death at Cornwall, Can., 
presumably upon a blank furnished her by the company, which 
was forwarded to the home office. In the meantime, and on 
February 8th, an autopsy had been held at the instance of the 
defendant to ascertain the cause of the death of the insured. On 
June 5, 1905, the defendant notified the beneficiary that it had 
decided to reject the claim. Thereafter, and on July 18, 1905, 
this action was commenced. 

The complaint is in the usual form, and the policy containing 
the schedule of warranties, is attached as a part thereof. The 
answer admits the issue of the policy, the death of the insured, 
and the demand and refusal of payment. It denies that the in- 
sured sustained any bodily injury through external, violent and 
accidental means, and denies other averments of the complaint 
not specifically admitted. It alleges that affirmative proof of 
death was not forwarded within two months thereafter, as re- 
quired by the policy, and that the action was brought before 
the expiration of three months from the date of filing proofs at 
the company’s home office. It then refers to the warranties 
contained in the schedule. and alleges the falsity of statements 
> and Q, and avers that the insured at the time of the accept- 
ance of the policy was and for a long time theretofore had been 
suffering from chronic asthma and bronchitis. Statement P 
has already been referred to. Statement Q was. treated as a 
warranty that the defendant was in sound condition physically 
when the policy was issued. Upon the trial Dr. Lathrop, who 
was called as a witness by the plaintiff, testified on cross-ex- 
amination, without objection, that he attended the insured the 
winter before the policy was issued as his physician when he 
was laid up with bronchitis; that he had the old-man chronic 
bronchitis; that he promptly recovered from the acute condi- 
tion; that he did not have any ‘bronchitis during the sum- 
mer.. “I did not doubt but what he had a little old chronic 
bronchitis, as all old men have, but nothing that called for any 
attention.” Mrs. Sinclair, at whose house the insured had 
lodged twenty months before his death, testified that his general 
health was good; that he had a hard cold the winter before, 
from which he had recovered; that she had not known that it 
was bronchitis that he had. The brakeman who served on the 
train with the insured the vear before his death testified that he 
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was a strong, robust man, and that his health was excellent up 
to the time of his injury. Upon the close of plaintiff's testimony, 
at defendant’s request, the court granted a nonsuit, upon the 
ground that the policy was avoided by the falsity of the state- 
ments with respect to the physical soundness and condition of 
the insured “as to the deceased having had bronchitis at some 
time in his life”. ‘Thereupon judgment was entered in favor of 
the defendant, from which this appeal is taken. 


W. M. Bowe and J. A. ANDERSON ( GEORGE B. NELSON, 
of counsel), for Appellant. 
Bunpy & Wicox, for Respondent. 


BASHFORD, J. (after stating the facts as above). 

The first question presented for determination relates to. the 
alleged warranties found in statements P and Q, referred to in 
the statement of facts. Respondent claims that a breach of war- 
ranty S is sufficiently alleged in the answer; but we do not so 
construe the pleading. S embodies the statement that the in- 
sured had not had, and did not have, bronchitis. The answer 
sets out warranties P and Q, and alleges that the same are false, 
in that the insured at the time of the acceptance of the policy, 
and for a long time prior thereto, had been suffering from 
chronic asthma and bronchitis. The rule is well settled in this 
state that, in an action upon an insurance policy, a breach of 
warranty is not available as a defense unless expressly pleaded: 
Goldman vs. Fidelity & Deposit Co., 125 Wis., 390. The proof 
admitted with respect to the ailments mentioned was competent 
in support of the breaches alleged, and could not therefore be 


considered as raising a new and distinct issue. A policy of in- 


surance should be construed the same as any other contract in 
order to ascertain the intention of the parties from the language 
employed: Merrill vs. Travelers’ Ins. Co., 9t Wis., 329. All 
provisions, conditions or exceptions which in any way tend to 
work a forfeiture should be construed most strongly against the 
party preparing the contract, and for whose benefit they are in- 
serted: Appleton Iron Co. vs. British-American Assur. Co., 46 
Wis., 23; Weidner vs. Standard L. & A. Ins. Co., 130 Wis., 1o. 
Any provision or exception which is uncertain or ambiguous 
in its meaning or is capable of two interpretations should re- 
ceive that construction most favorable to the insured: Cook 
vs. Benefit League of Minn., 76 Minn., 282; Travelers Ins. Co. 
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vs. Murray, 16 Colo., 296. These familiar rules of construction 


will serve as a general guide for the consideration of the con- 
struction of the provisions here in question. ‘The statements in 
this policy with respect to the physical condition of the insured 
are declared to be warranties, and if they have been answered, 
and the answers are false, then there can be no recovery: Mc- 
Cowan vs. Sup. Ct. of Independent Foresters, 107 Wis., 462. 
Whether or not the answers are false is a question for the jury, 


if there is any conflict in the evidence. Are the statements here 
challenged to be construed as having been answered by the 
insertion of a check mark in the blank space where an excep- 
tion should have been inserted, if any was to be made? Or is 
it reasonable to infer that the check mark in the blank space 
was understood by the insured as a waiver of any response to 
the statement? It is to be noted that the policy contains no 
warranty that the statements are fully and truly answered, a 
provision not infrequently found in such contracts. The state- 
ments having been prepared by the insurer for its own protec- 
tion and the spaces check-marked apparently by its own agent, 
the paper must be construed in the most favorable light per- 
missible for the benefit of the plaintiff. If the statement was in 
the form of a question and not answered, or if the answer was 
ambiguous, then the question itself would be treated as having 
been waived: First Nat. Bank vs. Hartford Ins. Co., 95 U. &., 
678; Daniels vs. Hudson River Fire Ins. Co., 12 Cush. (Mass.), 
416; Phoenix Ins. Co. vs. Raddin, 120 U. 5., 183. In the case 
last cited it is said: ‘Where an answer of the applicant to a 
direct question of the insurers purports to be a complete an- 
swer to the question, any substantial misstatement or omission 
in the answer avoids a policy issued on the faith of the applica- 
tion. |Citing cases.]| But, where upon the face of the applica- 
tion a question appears to be not answered at all, or to be im- 
perfectly answered, and the insurers issue a policy without fur- 
ther inauiry, they waive the want or imperfection in the answer, 
and render the omission to answer more fully immaterial.” 
That an answer not wholly responsive cannot be regarded as 
a warranty was held in Federal Life Ass’n vs. Smith, 86 Il. 
App., 427; and Dilleber vs. Home Life Ins. Co., 69 N. Y., 256. 
Dilleber vs. Home Life Ins. Co. is a leading case upon the sub- 
ject. It was there held that, where by a policy of life insurance 
the answers of the insured are made warranties, if a question is 
not answered, there is no warranty that there was nothing to 
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answer; and, in the case of a partial answer, the warranty can- 
not be extended beyond the answer. In that case there was 
annexed to the application a statement signed by the insured, 
in which it was declared that the answers contained in the ap- 
plication “are warranted to be iull, correct and true, and that 
no circumstance is concealed or withheld in relation to the past 
or present state of his health’, etc., and in which it was agreed 
that, if the answers were not in all respects full, true and cor- 
rect, the policy should be void. It is said in the opinion: 
“When the language used in a policy may be understood in 
more senses than one, it is to be understood in the sense in 
which the insurer had reason to suppose it was understood by 
the assured. [Citing cases.] Conditions and provisions must 
be strictly construed against the insurers, because they have for 
their object to limit the scope and defeat the purpose of the 
principal contract, and, as the insurer prepares the contract and 
furnishes the language used, and ambiguity in the contract must 
be taken most strongly against him.” The court there held that 
the question was one of fact, to be submitted to a jury, whether 
the answer was honestly and fairly made: MacKinnon vs. Fi- 
delity & Casualty Co. (72 N. J. Law, 29) is strongly in point. 
The warranties were in substantially the same form as in the 
policy here under consideration—a general statement followed 
by an exception. There in the blank space was the word “no- 
where”. A check mark is here found. It was held that this 
word did not deny either of the component clauses of the state- 
ment. It is said in the opinion: “Here we are dealing with a 
question propounded by an insurer as the basis of a warranty 
on the part of the insured, a breach of which will avoid the in- 
surer’s contract. Such questions are formulated by the insurer 
under circumstances that admit of their being clear and direct. 
The purpose for which they are to be used is thoroughly under- 
stood, and, presumably, they are the result both of experience 
and of forethought. On the other hand, they are submitted to 
applicants for accident insurance, who as a class are not experts 
in matters of this sort, or in the construction of language by 
other than the simplest rules, to be answered under conditions 
that are, to say the least, none too favorable for critical exami- 
nation. Under these circumstances, if by reason of an am- 
biguity resulting from the form in which the question has been 
cast the answer to it may state the truth or may state a false- 
hood, according as the ambiguity is resolved, our decisions con- 
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strain us to adopt the construction that is most strongly against 
the party who is responsible for the ambiguity, and to that end 
our cases permit the insured to stand upon the strict form of 
the question put to him by the insurer:’ Dunbar vs. Phenix 
Ins. Co. (72 Wis., 492) supports this view. It is there held that 
if an insurance company’ receives an application for insurance 
with a material question therein unanswered or not fully an- 
swered, and issues its policy thereon, it thereby waives a pro- 
vision in the policy avoiding it in case the facts called for by 
such question are not fully disclosed: Hale Indemnity & In- 
vestment Co. (65 Minn., 548, 68 N. W., 182) upholds an instruc- 
tion given to the jury that the insured is bound to answer ac- 
curately so far as he undertook to answer, but that his war- 
ranty could not be extended beyond his answers as actually 
given. 


Counsel for respondent in support of the contention that the 
check marks are to be treated as a negative to the exception 
refer to Stewart vs. Gen. Acc. Ins. Co., 35 Pa. Super. Ct., 120. 
The schedule of warranties indorsed upon the policy in that case 
were substantially in the same form as in the instant case. 
There the line after the exception was left blank, while here the 


check mark is inserted. It was there held that no exception 
being inserted in the blank line was equivalent to a direct and 
unequivocal statement of a fact; that, “if the statement was to 
be regarded as qualified, the qualification must necessarily have 
been added”. We are not prepared to yield assent to this con- 
clusion, but we regard the cases as distinguishable. The check 
mark was a visible sign, made so as to attract attention and to 
carry some information. In the absence of any further proof 
upon the subject, we are not prepared to say that the insured 
was obliged to treat the check mark as a negative to the excep- 
tion, or that he might not reasonably have considered it a waiver 
of the statement or the answer thereto. The insured may have 
signed a written application which was the basis of these war- 
ranties, and which, when produced, may aid the court in the 
proper interpretation of this contract. As presented upon this 
record, we must hold that an ambiguity exists with respect to 
the conclusion to be drawn from the warranties contained in the 
policy with a check mark in the blank space after the state- 
ments, and that it is a question for the jury to determine whether 
the check marks are to be treated as a denial of any exception, 
or as a waiver of the statement and any answer thereto. “It is 
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for the court to say in such a situation whether different minds 
may reasonably differ as to what was in fact intended, and, if 
so, for the jury to say where the truth lies:” Vilas vs. Bundy, 
106 Wis., 176. In case of ambiguity in a written contract, and 
ambiguous words or terms are to be construed by extrinsic evi- 
dence or the surrounding circumstances, then the question is 
one for the jury: Ganson vs. Madigan, 15 Wis., 144; Bedard 
vs. Bonville, 57 Wis., 270; Becker vs. Holm, 89 Wis., 86. 

It is urged on behalf of the respondent in support of the judg- 
ment that it does not appear that the death of the insured was 
the result of “bodily injuries sustained through external, violent 
and accidental means, independently of al! other causes”. The 
proof is undisputed that the insured received the accidental in- 
jury to his leg causing an abrasion of the skin, that an infection 
started at this place, and that he died fifteen days later from 
erysipelas or blood poisoning. ‘The contention is that the acci- 
dental injury of itself would not have resulted fatally, but that 
death was due to an independent intervening cause, namely, the 
germs which entered the system through the wound. It must 
be apparent, however, that but for the accidental injury there 
would have been no cause for infection; that, but for the abra- 
sion, the disease germs could not have entered and produced 
the fatal result. The wound produced by the accident was 
therefore the proximate and sole cause of death: Cary vs. Ins. 
Co., 127 Wis., 67. Counsel for respondent insists that the words 
“independently of all other causes” do not mean the “sole proxi- 
mate cause”; that there was an independent intervening cause, 
which resulted in the death of the insured, and therefore the 
defendant is not liable. We cannot adopt this interpretation of 
the language, or the conclusion sought to be drawn from the 
testimony. The words employed in this policy are substantially 
the same as found in Weidner vs. Standard- Life & Accident Ins. 
Co., 130 Wis., 10. In that case the insured was assaulted by a 
third person, causing the injury, through which bacteria en- 
tered, causing death from blood poisoning. The question there 
raised and decided was whether or not the assault was for the 
sole purpose of robbery within the terms of the policy, and this 
was held to be a question for the jury to determine. It was as- 
sumed in that case that, if death resulted from the assault in the 
manner indicated, the insurance company was liable. There 
could have been no recovery if, as contended here, the entry of 
bacteria into the system through the wound must be consid- 
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ered an independent cause: Hall vs. American Masonic Acci- 
dent Ass’n (86 Wis., 518) construes a policy which contains sub- 
stantially the same language. The court there sustained the 
finding of the jury that the injury was the sole cause of death, 
construing it to mean that the injury was the sole and proxi- 
mate cause of the apoplexy which intervened, and which was the 
immediate cause of death. The intervening cause which fol- 
lows as a natural, though not necessary, consequence of acci- 
dental injury, cannot, therefore, be considered an independent 
cause producing death under the terms of this policy. We think 
the language here used can have no more extensive meaning 
than the words “sole and proximate”, which have so recently 
been interpreted by this court in the Cary Case. The view here 
expressed seems to be the more reasonable construction of this 
provision of the policy, and is fully supported by the authori- 
ties which follow. Blood poisoning resulting from an abrasion 
of the skin on the toe by a new shoe causing the death of the 
insured was attributable to bodily injury effected by external, 
violent and accidental means alone within the meaning of an ac- 
cident policy: Western Commercial Travelers’ Ass’n vs. Smith, 
29 C. C. A., 223. Pneumonia caused by taking cold while con- 
fined to bed as a result of an accident, when this would not have 
occurred had the person been in a normal state of health, was 
regarded as an accident: Isitt vs. Railway Passengers’ Assur. 
Co., L. R., 22, QO. B. D., 504. The sting of an insect is the prox- 
imate cause of death resulting from blood poisoning caused by 
the sting: Omberg vs. U. S. Mut. Ass’n, tor Ky., 303. It was 
there held that the death was caused through “external, violent 
and accidental means”, and not as a result of poison “in any 
form or manner” or of “contact with poisonous substances”. 
Delaney vs. Modern Acc. Club (121 Iowa, 528) holds that where 
death results from disesase which follows as a natural, though 
not necessary, consequence of a physical injury which is acci- 
dental, it is deemed a proximate cause of the injury and not of 
the disease, and within the requirements of a policy that death 
must result solely from accidental injury. Carroll vs. Fidelity 
& Casualty Co. (C. C., 137 Fed., 1012) is directly in point. The 
policy sued on insured “against disability or death resulting, 
directly and independently of all other causes, from bodily in- 
juries sustained through external, violent and accidental means”. 
The insured engaged in an altercation with another party, and 
struck him in the mouth, causing an abrasion on his hand. 
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Blood poisoning set in, caused by microbes in the mouth of the 
person receiving the blow. The arm of the insured was ampu- 
tated, and death ensued. A recovery was sustained. See, also, 
Mardori vs. Accident Ins. Co., 1 King’s Bench (1903), L. R., 584. 

We must hold, therefore, that where death results from dis- 
ease which foliows as a natural, though not the necessary, con- 
sequence of an accidental physical injury, it is within the terms 
of the accident policy; the death being deemed the proximate 
result of the injury, and not of the disease as an independent 
cause. 

The trial court held that there was a breach of the warranties 
above referred to upon the ground that the proof conclusively 
established that the insured was afflicted with bronchitis at the 
time the policy was accepted. As already stated, the testimony 
on this subject was admissible under the averments of the an- 
swer with respect to statements P and Q, and an amendment of 
the pleading is permissible to set up a breach of S. Statement 
S is claimed to be a denial by the insured that he had had or was 
then suffering from bronchitis and other diseases there men- 
tioned. It becomes necessary, therefore, at this time to state 
the conclusion we have reached with respect to the terms em- 
ployed in the statements mentioned if they shall be found to 
constitute warranties. If the jury determines that the excep- 
tions to these statements were negatived by the insured, then 
P warrants that he never had any bodily infirmity, Q that he was 
in a sound condition physically, and S$ that he never had bron- 
chitis. There are other representations in each of these state- 
ments, but it is not necessary to mention them as their truthful- 
ness is not challenged. It is important here to determine the 
proper meaning to be given to the words mentioned when con- 
strued as warranties in an accident insurance policy. It must 
be presumed that the parties intended that the words should be 
understood in their ordinary sense when used in common speech. 
Bodily infirmity means a settled disease, an ailment that would 
probably result to some degree in the general impairment of 
physical health and vigor. It could not have been understood 
by the parties that by this statement the insured intended to 
warrant that during the sixty-five years of his life he had never 
suffered from any of the ills that human flesh is heir to. Tem- 


porary ailments from which there has been a full recovery, and 
which leave no perceptible effect, cannot reasonably be included 
in this term. Bodily infirmity as used in an accident policy ex- 
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empting the insurer from liability only includes an ailment or 
disorder of a somewhat established or settled character, and 
not merely a temporary disorder arising from a sudden and un- 
expected derangement of the system: Myer vs. Fidelity & 
Casualty Co., 96 lowa, 378; Manufacturers’ Acc. Indemnity Co. 
vs. Dorgan, 7 C. C. A., 581. A sound condition physically sig- 
nifies an absence of bodily infirmity, and. what has already been 
said applies to this statemerit. This term has been construed by 
this court in Boyle vs. Northwestern Mutual Relief Ass’n, 95 
Wis., 312. It is there said: “ ‘Sound health’, as used with refer- 
ence to an application for life insurance, has been defined to 
mean a state of health free from any disease or ailment that af- 
fects the general soundness and healthfulness of the system 
seriously. The word ‘serious’ is not generally used to signify 
dangerous, but rather to define a grave, important or weighty 
trouble.” A sound condition physically means the same as 
sound health, which does not mean perfect health. “A mere 
temporary indisposition or ailment would not ordinarily be re- 
garded as rendering the health unsound within the meaning of 
these words when used in an insurance contract. Speaking gen- 
erally, they mean the absence of any vice in the constitution, and 
of any disease of a serious nature, that have a direct tendency 
to shorten life; the absence of a condition of health that is 
commonly regarded as disease, in contradiction to a temporary 
ailment or indisposition:’ Packard vs. Metropolitan Ins. Co., 
72 N. H., i. Other decisions to the same effect are Brown vs. 
Met. Life Ins. Co., 65 Mich., 306; Manhattan Life Ins. Co. vs. 
Carder, 27 C. C. A., 344; Plumb vs. Penn Mut. Life Ins. Co., 
108 Mich., 94; Dietz vs. Met. Life ins. Co., 168 Pa., 504. 
Whether the insured was in a sound condition physically would 
depend upon the circumstances of each case, and would be a 
question for the jury to determine upon the evidence: Packard 
vs. Metropolitan Ins. Co., 72 N. H., 1; Met. Life Ins. Co. vs. 
Howle, 68 Ohio St., 614; Connell vs. Met. Life Ins. Co., 16 Pa. 
Super. Ct., 520. In the leading case of Barnes vs. Fidelity Mut. 
Life Ins. Ass’n (191 Pa., 618) it is said, in substance, that good 
health does not mean absolute perfection, but is comparative, 
and, if the insured enjoys such health and strength as to justify 
the reasonable belief that he is free from derangement of or- 
ganic functions or free from symptoms calculated to cause a 
reasonable apprehension of such derangement, and to ordinary 
observation and outward appearance his health is reasonably 
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such that might with ordinary safety be insured and upon ordi- 
nary terms, the requirement of good health is satisfied. In that 
case it appeared that at the time of the payment of the premium 
the insured was in bed with a cold which developed into pneu- 
monia, causing his death two days later. The court held that 
under these circumstances the question as to whether or not 
insured was in good health was for the determination of the 
jury. 

The terms employed in statement S must be construed under 
the rules already stated. The warranty, if it be such, that the 
insured had not had and was not then suffering from bron- 
chitis, must be given a reasonable interpretation in arriving at 
the intention of the parties. The order for nonsuit was based 
upon the conclusion of the court from the evidence that the 
insured had had bronchitis at some time in his life. We cannot 
agree with the view of the learned circuit judge that the proof 
established beyond controversy that the insured had ever had 
chronic bronchitis, or that, if he had been so afflicted by the 
disease in an acute form, the policy was necessarily avoided. 
The object of the parties was to insure against disability or 
death from accidental injury. The present physical condition of 
the insured as affected by previous diseases was a natural sub- 
ject of inquiry as bearing upon the character of the risk and as 
tending to increase liability to accidents or of serious results 
from accidents. The information was doubtless sought and fur- 
nished with that purpose in the minds of both parties. Bron- 
chitis, as a medical term, is defined by Webster as “inflamma- 
tion, acute or chronic, of the bronchial tubes or any part of 
them”. If the term is given its broadest significance, bronchitis 
would include every hard cold that affects the bronchial tubes, 
or any part of them. We cannot assume that it was the inten- 
tion of the parties to use this term in its broadest sense, as it 
would lead to results which are unreasonable, if not absurd. 
Such a construction should not be adopted unless enforced by 
the words employed: Cady vs. Fidelity & Casualty Co. of New 
York (Wis.), 113 N. W., 9607. We conclude that the word 
“bronchitis”, as found in this policy, was used in its limited sense 
as meaning a chronic disease which would not readily yield to. 
treatment, and which tended to impair the health and strength 
of the insured; that it did not include an acute attack from 
which he had fully recovered at-the time the policy was ac- 
cepted. -As already intimated, we do not think the proof showed 
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conclusively that the insured ever suffered from chronic bron- 
chitis. The testimony bearing on this subject is referred to in 
the statement of facts. ‘The testimony of the attending physi- 
cian left it somewhat uncertain whether the disease had become 
so pronounced and settled as to permanently affect the health at 
the time the policy was accepted. Two other witnesses inti- 
mately acquainted with the insured, and who saw him almost 
daily for months before and after that date, had never heard of 
his having bronchitis, and testified, in substance, that he at- 
tended regularly to his work, and that his general health was 
good. It is presumed that, if the disease had become settled se 
as to impair the strength and health of the insured, it would 
have been perceptible to ordinary observation. The testimony 
given by the attending physician would doubtless have been ex- 
cluded if seasonable objection had been made: Boyle vs. North- 
western Mut. Relief Ass'n, 95 Wis., 312; Green vs. Nebaga- 
main, 113. Wis., 508. As it was received on the trial without 
objection, it was entitled to full consideration, but should not 
have been accepted as conclusively establishing the existence oi 
the disease. The question should have been submitted to the 
jury upon all the testimony on the subject: Moulor vs. Ins. Co., 
io: U. S., 7o8. The case cited is strongly in point. There the 
attending physician testified that the insured had been afflicted 
with scrofula and chronic asthma before the policy was issued, 
thereby falsifying statements in the application for insurance. 
There was, however, in evidence the statements of two medi- 


cal examiners who attended the application representing the 


insured was in perfect health and as never having any constitu- 
tional disease, and it was held that the case should have been 
submitted to the jury on all the evidence. 

Counsel for respondent contends that the action was prema- 
turely commenced. The policy provides that immediate writ- 
ten notice must be given to the company of any accident and 
injury for which a claim is te be made, that affirmative proof 
of death must be furnished within two months thereafter, and 
that legal proceedings for recovery thereunder may not be 
brought before the expiry of three months from date of filing 
proofs at company’s home office, nor brought at all unless be- 
gun within six months from the time of death. Immediate writ- 
ten notice was furnished, as required, which was received at the 
company’s home office March 8th. An autopsy on the body 
had already been held at the instance of the insurer, and the 
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fact of death and its cause definitely ascertained. So far as the 
evidence discloses, no further proof was demanded, although it 
appears that the beneficiary verified a proof of claim April 19th, 
which was forwarded to the company. Both proofs of claim 
were retained by the company, but the answer alleges that the 
last was not furnished within two months from the time of death, 
an objection not urged upon the attention ‘of the court. But, 
treating the paper forwarded on April 19th as the affirmative 
proof of death, the respondent contends that the action could 
not be brought before the expiration of three months from that 
date. The action was commenced on July 18, 1905. This con- 
tention cannot be sustained, for the reason that, after the proofs 
of loss had been furnished the company and by it retained, if 
denied any liability under this policy. Médreover, we are not 
prepared to say that affirmative proof of loss was not furnished 
at an earlier date. A policy containing substantially the same 
provisions was under consideration upon like proof in Van 
Eman vs. F. & C. Co., 201 Pa., 537. It was there held that af- 
firmative proof of death required by the policy to be furnished 
the company is given where the company is notified of death 
from an injury, and has its surgeon take part in a post mortem 
examination. It is there said: ‘The condition does not pro- 
vide that the proof is to be in writing, nor by whom it is to be 
furnished, but the evidence is that such proof, in writing, did 
reach the company, which acted upon it by having its own sur- 
geon take part in the post mortem examination.” Under the 
rule of that case affirmative proof was seasonably furnished and 
the action was commenced more than three months thereafter. 
The decision of this point, however, is placed upon the ground 
that the denial of liability was a waiver of the provision as to 
the time of bringing the action. Stipulations in policies of in- 
surance that the loss should be paid within a specified time after 
proofs of loss are furnished and postponing action in the mean- 
time are for the purpose of enabling the insurer before paying 
the loss to make a full investigation with a view of determining 
his liability and its extent, and to discharge the obligation, if 
any, without the costs of a suit. If the insurer repudiates any 
obligation under the policy, there can be no reason for further 
delay, and it cannot be prejudiced by an immediate action. 
Hence it is held both on reason and authority that a denial of 
any liability on a policy is a waiver of the right of the company 
to have the stipulated time before suit is begun, and that the 
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action may be commenced at once: Hand vs. Nat. Life Stock 
Ins. Co., 57 Minn., 519; Merritt vs. Cotton States Ins. Co., 55 
Ga., 103; Whitten vs. New Eng. Live Stock Ins. Co., 165 Mass., 
343; Tex. Mut. Life Ins. Co. vs. Brown, 2 Posey (Tex.), Unrep. 
Cas., 160; Columbus Mut. Life Ass’n vs. Plummer, 86 Ill. App., 
446; U.S. Casualty Co. vs. Hanson, 20 Colo. App., 393; Binder 
vs. Nat. Masonic Act. Ass'n, 127 lowa, 25. On the record here 
presented, we conclude that the learned Circuit Court erred in 
granting the nonsuit. 

The judgment of the Circuit Court is reversed, and the cause 
remanded for a new trial. 


SUPREME COURT OF VERMONT. 


TROW 
vs. 
PREFERRED ACCIDENT INS. CO.* 


The holder of an accident policy was insured as “contractor, office and 
travelling”. The evidence showed he was killed while travelling as 
a contractor, by falling from an observation car. The policy ex- 
empted from liability for death while riding on an engine or walking 
on the track. 

Held, That knowledge of the general agent that insured was a railroad 
contractor was knowledge of the company, and evidence of such 
knowledge was admissible. 

Held, That part of an application without explanation that it is only a 
part is inadmissible, and where such part would show that he stated 
his occupation as a “contractor not working” while the facts were 
known to the agent, no injury was done by its exclusion. 

Where riding on a locomotive was part of the business as such con- 
tractor, a policy provision excluding it did not apply. 

Where the evidence showed death from falling from a car, a verdict 
could not be directed on the ground that insured was walking on the 
track. 

Where the evidence showed he was engaged in the occupaton in which 
he was insured, a verdict could not be directed on the ground that 
he was engaged in a more hazardous occupation than that specified. 

An instruction that if insured was killed while travelling as a contractor 
engaged in railroad work, the company was liable, was not errone- 
ous as assuming that he was a working contractor. 


* Decision rendered, Oct. 5, 1907. 
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Exception from Washington County Court. Assumpsit on 
accident insurance policy by John Trow, administrator of Jos. 
H. Ward, against the Preferred Accident Insurance Company. 
There was a judgment for plaintiff, and defendant excepts. 


Joun W. Gorpown and S. HoL.isteER Jackson, for Plaintiff. 
ZED S. STANTON and GEo. W. WING, for Defendant. 


HASELTON, J. 

This was an action of assumpsit on an accident insurance 
policy. The declaration set out the policy with the conditions on 
the back thereof. The defendant pleaded the general issue and 
four special pleas, to which the plaintiff replied. Trial by jury 
was had. A verdict for the plaintiff was returned, and judg- 
ment was rendered thereon. 

The insurance company by a policy, which the plaintiff made 
an exhibit, insured the plaintiff's intestate as “contractor, office 
and travelling’, according to the written words of the policy. 
One S. 5. Ballard, the general agent of the company for the 
county of Washington, took the application of Ward and for- 
warded it to the company, and the insurance was effected 
through said Ballard. Mr. Ballard was called as a witness by 
the plaintiff, and, after he had ‘testified as to the character and 
extent of his agency, he was permitted to testify, in substance, 
that in taking the application and effecting the insurance he 
knew Ward to be, and for a long time to have been, a railroad 
contractor engaged in building railroads and railroad bridges 
and abutments as well as a contractor in respect to other mat- 
ters. This evidence as to the knowledge of the agent was, un- 
der the final ruling of the court in reference thereto, used, under 
objection and exception by the company, as tending to show 
the application of the words of the policy designating Ward's 
occupation. The evidence of the agent’s knowledge of Ward’s 
previous occupation bore, of course, only upon his knowledge 
of Ward's occupation at the time. The final ruling of the court 
was correct. Ballard’s knowledge in the insurance transaction is 
taken to have been the knowledge of the company; he being 
its general agent throughout the district within which the in- 
surance was effected (Carrigan vs. Ins. Co., 53 Vt., 418; Fraser 
vs. Ins. Co., 71 Vt., 482) and the company’s knowledge that 
Ward was a railroad contractor acting in that occupation tended 
to show the sense in which the brief and elliptical phrase “con- 
tractor, office and travelling” was used in the policy issued by 
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the company. The company’s knowledge was one of the cir- 
cumstances material to an interpretation and construction of 
the words that it used. Oral evidence with reference thereto 
did not vary the terms of the written contract and violated no 
rules of evidence. In the construction of contracts, the circum- 
stances in which the parties contract may be looked at, and their 
common knowledge and understanding is sometimes, and is 
here, such a circumstance: Rioux vs. Ryegate Brick Co., 72 Vt., 
148; Granite Works vs. Bailey, 69 Vt., 257; McGowan vs. 
Griffin, 69 Vt., 168; Hart vs. Hammett, 18 Vt., 127. 

The agent Ballard was called as a witness by the plaintiff. On 
his cross-examination he was shown what the examining coun- 
sel denominated, and what in fact was, “a remnant of a paper”, 
and the evidence of the witness tended to show that it was a part 
of the application for the insurance in question. The remnant 
had a burnt appearance. Before the close of the case, during 
an argument on a motion for a verdict in favor of the defend- 
ant, made at the close of the plaintiff's evidence, this piece of 
paper was by the defendant offered in evidence in connection 
with Eallard’s testimony, and was excluded; the court ruling 
that in the form in which it was it was inadmissible without fur- 
ther evidence. This ruling was correct. Both the written and 
the printed matter on this paper were incomplete, and there was 
no evidence tending to explain its burnt and fragmentary con- 
dition as it came from the defendant’s possession. The frag- 
ment showed the following words and parts of words: ‘“Con- 
tractor, not working, buil” and “office work & travell.” The 
claim of the company was that, if this paper had been received, 
“buil” would have signified “building”, and “travell” would have 
denoted “travelling”, and that the applicant’s written statement 
of his occupation would have been shown to be contractor, not 
working, building, and that his duties in that occupation were 
“office work and travelling”. If we assume this to be so, the 
defendant would have gained nothing by the admission of the 
fragmentary application. The application and policy, construed 
in the light of the knowledge imputed to the company, would 
have shown that the company insured Ward as a contractor 
and builder not doing the actual work of building, but engaged 
in his office and in travelling about the duties of such a con- 
tractor and builder. With or without the restored application 
in the case, the “travelling” referred to as one of the duties of 


Ward’s oecupation was travel by the modes and conveyances 
VoL. XXXVII.—26. 





402 Insurance Law Journai. [May, 


ordinarily incident to the occupation of a contractor and builder 
not himself participating in the actual work or building or con- 
struction. 

The policy by its terms did not cover injury or death 


While or in consequence of riding in or on any locomotive, 
Or with an exception immaterial here, 


While walking or being on the roadbed of any steam railway. 


The policy further provided that, if the insured should be in- 
jured fatally or otherwise in any occupation or exposure more 
hazardous than that stated in the policy, the company should 
be liable only for the amount fixed for such increased hazard in 
accordance with the company’s classification of risks. The 
declaration alleged, among other things, that Ward was killed 
solely by accidental means, by falling from an observation car. 
At the close of the evidence, the defendant moved to have a 
verdict directed in its favor because the plaintiff had failed to 
make out a case under the allegation just referred to, and, in 
substance, because of the foregoing provisions of the policy 
when applied to the evidence. The claim that the plaintiff had 
failed to make out a case under his allegation is treated as 
equivalent to a claim that there was no evidence on which the 
plaintiff could go to the jury in support of the allegation. The 
motion was overruled, and the defendant excepted. 

The evidence tended to show that on the day of his death 
Ward was riding over the Rutland Railroad, in the Nehasane, 
an observation car as it may be called, though witnesses dif- 
fered as to its proper designation. An examination of the whole 
testimony discloses that there was evidence fairly tending to 
show that at the precise time in question Ward was travelling 
in said conveyance in pursuance of the occupation in which he 
was insured, and by the method of travel usual in that occupa- 
tion and incident thereto. No one, so far as the evidence dis- 
closed, saw Ward fall, or saw him run over; but evidence tend- 
ing to show the manner of his death is correctly summarized in 
the bill of exceptions, and the summary there given cannot well 
be abbreviated. We accordingly quote therefrom the following 
statement of the tendency of evidence on the part of the plain- 
tiff: “That the observation car stopped for the purpose of per- 
mitting inspection of bridge No. 78 on said railroad, about six 
or eight feet before the bridge was reached from the front of 
said car, which was travelling in an easterly direction. That 
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there were riding with Mr. Ward in said car the bridge con- 
structor, Badger, and the superintendent of the road, Parker. 
That Parker and Badger left the car to go under the bridge, and 
when Mr. Ward was last seen alive he was sitting in the ob- 
servation car. ‘That there were on the car a regular crew, in 
addition to the persons mentioned, consisting of conductor, 
brakeman, fireman and engineer, and said car and engine con- 
stituted a train for the conveyance of people engaged as con- 
tractors and as officials of the road. ‘That the said Badger and 
Parker proceeded under the bridge, and that Badger came out 
from under the bridge and motioned to the fireman to run the 
engine across the bridge, in order that observation might be 
made as to.the effect on the bridge of the passage of the car 
over it. That before this signal to go forward was given, the 
engineer went on the ground to the front part of his engine to 
oil the same, and Mr. Ward was not anywhere in front of the 
car. That upon the word from the fireman as communicated 
from Mr. Badger, the engineer took his place and looked care- 
fully ahead of the car, and could see the track clear ahead of it 
and over said bridge, and Mr. Ward was not on the said bridge 
at the time. That sai@ bridge was about seventy feet span. 
That the fireman rang the bell fiiteen or twenty seconds before 
starting the engine. That the conductor, who at the time of the 
stopping of the car, had gone forward of it about 500 or 600 
yards, looked around as the bell rang, and saw the car, and no 
one on the bridge or in front of it, and saw nothing of Mr. 
Ward. ‘That the engine made a loud puffing noise when start- 
ing that could be heard a distance of two miles or more. That 
the car was so constructed that Mr. Ward could have remained 
in the interior of it and not be seen by the engineer or any of the 
other persons present, at the time the car was started across 
the bridge, or while it was running across the bridgé. That 
Mr. Ward could have stepped to the front of the car at the time 
the signal for starting was given, ior the purpose of observing 
the bridge, and, as a matter of inference, that he accidentally 
fell from the car in front of it. That he was run over, and his 
head severed from his body. That after the car ran over the 
bridge Mr. Ward’s body was found a little past the centre of 
the bridge from the point where the car started, and about 
forty feet in front of where the car was standing at the time that 
it started. That after the car had started Mr. Badger and Mr. 
Parker saw his hat fall through the bridge, and his head fol- 
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lowed and fell into the stream. That the hat struck the water 
before the head did, and was not on the head, but fell by itself. 
That just before the hat fell Mr. Badger and Mr. Parker heard 
Mr. Ward make an outcry of fear ‘Hold on there!’ which were 
the only words or outcry heard. That Mr. Ward’s body was 
found lying across the track, between and parallel with the ties ; 
his head having been cut off on one rail and his left foot partially 
run over on the opposite rail. That neither the track, the con- 
ditions of the body or his clothing, or the car, indicated his hav- 
ing been pushed or dragged along the bridge at all. The dust 
from the ties was not disturbed, back of where his body was 
found, and no clothing was disarranged except the shoe and 
neckwear where his head was cut off. That there were marks 
on his head that might indicate that he fell so that his head 
struck upon the track in a way to render him insensible at once.” 
' There was, as must be seen, nothing certain as to the manner 
of Ward’s death, but it must also be seen that there was cir- 
cumstantial evidence from which a jury might reasonably infer 
that he met his death in the way alleged in the declaration. This 
being so, the question was for. the jury, although there was 
ground for an opposing inference: tofield’s Adm’r vs. Ins. 
Co., 79 Vt., 161; Tracy vs. Railroad Co., 76 Vt., 313; Clark vs. 
Assur. Co., 72 \Vt., 458; Lazelle vs. Newfane, 69 Vt., 306.- It is 
contended that the observation car referred to was a locomotive, 
and that therefore the motion for a verdict should have been 
granted, even if, as the court holds, there was evidence tending 
to show that Ward met his death in the way alleged, because 
the policy provided that there could be no recovery for injury:or 
death “while or in consequence of riding in or on a locomotive”. 
The conveyance in which Ward rode was described by various 
witnesses, and a photograph of it was received in evidence and 
made a part of the exceptions. It appears that it consisted of a 
locomotive with a cab built over it, and on the whole we con- 
sider that in riding in this cab Ward was riding in or on a loco- 
motive. But if, as there was evidence fairly tending to show, 
riding on such an observation car or locomotive as the “Nehia- 
sane” was a mode of travel covered by the insurance of Ward in 
travelling in his occupation as stated in writing, then the printed 
exception which is now under consideration was an inconsist- 
ency and would not operate to defeat recovery. This was the 
view taken by the trial court, and is sustained by reason and 
authority: Mascott vs. Ins. Co., 69 Vt., 116; Carlin vs.’ Ins. 
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Co., 57 Md., 515; Hall vs. Ins. Co., 58 N. Y., 292; Collins vs. 
Ins., etc., Co., 79 N. C., 279; Whitmarsh vs. Ins. Co., 16 Gray 
(Mass.), 359; Maril vs. Ins. Co., 95 Ga., 604; Wheeler vs. Ins. 
Co., 62 N. H., 450. If the occasion or cause of Ward’s death 
was his walking or being on the roadbed of the railway, the 
plaintiff could not recover, since, if for no other reason, the 
declaration alleged a different occasion or cause of death. But 
as there was evidence fairly tending to show that the occasion 
or cause of death was as alleged in the declaration, and not 
walking or being on the roadbed, a verdict could not be directed 
on a ground which assumed that the accident was not caused as 
alleged in the declaration: Bass vs. Rublee, 76 Vt., 395. Again, 
a verdict could not be directed for the defendant on the ground 
that Ward was killed in an occupttion or exposure more haz- 
ardous than that in which he was insured, for, to reiterate in 
substance what has been said, there was evidence fairly tending 
to show that he was killed while in the occupation in which he 
was insured. All the grounds of the defendant’s motion for a 
verdict have been stated and given consideration, and the re- 
sult of such a consideration is a holding that the motion was 
rightly overruled. 

Among other things, the court charged the jury as follows: 
“But the policy insured Mr. Ward as a contractor and builder, 
in the office and travelling, and it is claimed on the part 
of the plaintiff: that he was travelling at the time he was 
injured, travelling as a contractor and builder engaged 
in railroad work, and that he was using a usual and 
ordinary means of travel in that occupation. Now, if that 
is so, the exception | have spoken of would not save the com- 
pany, because if they having insured him as a contractor and 
builder, knowing through their agent that he was engaged, and 
had been for years, as a contractor and builder in railroad work 
as well as other work, and insured him while he was in his office 
and travelling, it is to be taken that that was insuring him while 
he was travelling in the usual and ordinary way of a contractor 
and builder engaged in railroad work. So that is a question of 
fact for you to consider: Was he at the time this accident oc- 
curred travelling as a contractor and builder engaged in rail- 
road work in the usual and ordinary way of travel for one in 
that occupation, or in a ustfal and ordinary way? If you find 
that to be so by a fair balance of testimony, then the plaintiff is 
entitled to recover, notwithstanding this provision that relieves 
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the company from liability where the accident occurs in conse- 
quence of the assured riding on a locomotive.” The defendant 
excepted as follows: “We are desiring exception as to what 
the court said, ‘if he was insured (I haven't the language), if he 
was insured as a contractor and builder, and was travelling as 


a contractor and builder, it would not save the company’. It was 
the expression you used last, that portion of the charge you 
have referred to.” The defendant treats this general exception 
as applying to all that was said in the passage quoted, and in- 
sists that it assumes that the defendant insured Ward as a work- 
ing contractor. But in speaking of Ward’s “work” the court 
very clearly meant nothing more than his “occupation”. This 
portion of the charge is also criticised on the ground that it 
left the case for the jury on certain claims of the plaintiff. But 
a reading of the whole charge shows that the case was sub- 
mitted with entire fairness. In one respett there was a possible 
shortage in the instruction quoted, and this the court supplied 
by recalling the jury, referring to the passage quoted, and say- 
ing to the jurymen: “I should have added to that: ‘And pro- 
vided also that he was at that time in the pursuit of that occu- 
pation, engaged in that occupation.” If he was out on a 
pleasure trip, of course, what I have said would not be true. It 
occurred to me after you retired that I had not included that, 
so upon that branch of the case it will be necessary for you to 
find that he was at the time the accident occurred engaged in 
the occupation in which he was insured as a contractor and 
builder and travelling on that business.” After the charge was 
so modified, the defendant took no exception. The exception 
td the charge avails nothing. 

This policy was called an $11,000 combination policy. Ac- 
cording to its provisions, if the death of Ward was accidental, 
and had occurred while he was riding as a passenger in a car 
provided for passengers carried for compensation, the company 
would have been obliged to pay the plaintiff the sum of $11,000; 
but the plaintiff’s claim being, and his evidence having a tend- 
ency to show, that Ward’s death was the sole result of accidental 
means while he was in the pursuance of the occupation in which 
he was insured, but not while he was being carried as a passenger 
for compensation in a regular passenger car provided for that 
purpose, the defendant, if found liable, was under obligation to 
pay, not $11,c00, but $5,000. Accordingly, the declaration here 
went for the smaller sum, and the verdict was therefor; the 
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matter of interest being taken into account. After verdict and 
before judgment, the defendant moved the court to set aside the 
verdict. This motion was overruled, and the defendant ex- 
cepted. The grounds of the motion were that there was no evi- 
dence tending to support the declaration, and that the verdict 
was against the weight of evidence. The first ground raised a 
question of law which has already been considered and dis- 
posed of. On the second ground, namely, that the verdict was 
against the weight of evidence, the motion was addressed to 
the discretion of the trial court, and, there being nothing to 
show that such discretion was not properly exercised, no excep- 
tion lies to the action of the court: Marcy vs. Parker, 78 Vt., 
73: Coolidge vs. Ayers, 77 Vt., 448, 61 Atl., 40; Jangraw vs. 
Mee, 75 Vt., 211; Gernian vs. Railroad Co., 71 Vt., 70; State 
vs. Peach, 70 Vt., 283; Sowles vs. Carr, 69 Vt., 414; Lindsay 
vs. Railroad Co., 68 Vt., 556; Stearn vs. Clifford, 62 Vt., 92; 
Newton vs. Brown, 49 Vt., 16. 

No question was raised as to the due execution of the policy, 
its issue, its renewal from time to time, the payment of premiums, 
the fact that Ward’s death resulted from violent and external 
means, or as to the proof of death. All the questions fairly 
raised by the exceptions, and relied on, have been considered. 

Judgment affirmed. 
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UNITED STATES CIRCUIT COURT. 


E. D. PENNSYLVANIA. 


KEIPER 
v8, 
EQUITABLE LIFE ASSUR. SOC. OF U. S.* 


Whether the insured had any previous serious illness, or suppressed ma- 
terial facts or fraudulently concealed material facts in filling out 
his application, were questions for the jury. 

Where the application was made a warranty by incorporation in the con- 
tract, statements in the application that he had had no serious pre- 
vious illness except those pertaining to childhood were warranties. 


Serious illness means usually such as permanently impairs the constitu- 
tion or increases the risk, but does not include such as might end 
fatally if no such permanent impairment follows. 

Where warranties in the application must under the statute be material 
or made in bad faith in order to be a ground.of forfeiture, an imma- 
terial misstatement, if made in bad faith, may work forfeiture. 

A request for instruction which implies that the jury must find for the 


defendant, where the issue was one of fact as to previous serious 
illness, was properly refused. 


At Law. On motion and reasons for a new trial and for judg- 


ment non obstante veredicto. 


Lewis B. Matuias, Wm. L. KINTER, and J. CLAUDE BED- 
FORD, for Plaintiff. 

GEORGE D. Hay, B. GorRDON BROMLEY, and THomAsS DE 
Witt Cuvier, for Defendant. 


HOLLAND, D. J. 

This suit was instituted on a policy of life insurance issued by 
the defendant company on December 28, 1906, on the life of 
John F. Finney. It is the company’s form of twenty-year 5 per 
cent gold bond, and the claim of the plaintiff, under a certain 
condition therein contained, is for the sum of $32,500. The de- 
fense is (1) that decedent suffered from serious illness or dis- 
ease other than those incident to childhood; (2) he concealed 
information in regard to his past history and health which was 
material to the risk; (3) and that he knowingly concealed these 
facts with the intention of deceiving the defendant. 

The decedent was examined for insurance by Dr. Caskin, the 
defendant’s physician, on October 9, 1906, who asked him all the 


* Decision rendered, Feb. 1, 1908. 





1908. ] Keiper vs. Equitable Life Assur. Soc. of U. S. 409 


questions contained in the company’s “Medical Examiner’s Re- 
port”, and noted his answers, all of which were read to Finney 
before he signed it. In this examination he is reported to have 
answered that he never was afflicted with malaria, loss of con- 
sciousness, indigestion, jaundice, or any serious disease, injury 
or infirmity. He also answered that he had not been, either 
directly or indirectly concerned in the manufacture or sale of 
any kind of alcoholic beverage, and had never traveled in tropi- 
cal countries, and that he had always lived in, Pennsylvania. 
Subsequently, on October 10, 1906, the insured signed a formal 
written application for the insurance, which contained, inter alia, 
the following statement :— 

I hereby agree that this subscription, and the contract of 
sale hereby applied for taken together, shall constitute the 
entire contract between the parties hereto; that all the state- 
ments herein are warranted to be true; that this contract 
shall not take effect until the first installment has been paid 
during my good health. I have not been declined or post- 
poned by any life company or received a policy different in 
jorm from the one originally applied for, nor have I been in- 
temperate, or had any serious illness or disease, except dis- 
eases incident to childhood, and there is no history of con- 
sumption or insanity in my family; i. e., among parents, 
brothers or sisters, uncles or aunts. 

The application also contained the following :— 

Note.—If applicant has ever been declined or postponed 
by any life company, or received a policy different from the 
form originally applied for, or been intemperate, or had any 
serious iltness or disease other than childhood diseases, or if 
there is any history of insanity or consumption in applicant’s 
family—among parents, brothers, sisters, uncles or aunts— 
state particulars here. 


To this there was no answer. The policy was preceded by a 
two months and eighteen days term assurance which issued as 
of the date of the application, upon which the premium of $298.- 
23 was paid. On December 28, 1906, a policy issued to which 
was attached the foregoing application, and a further premium 
of $2,524.74 was paid. The medical examiner’s report, however, 
was not so attached. The insured died on March 18, 1907, of 
what was termed in the prooi of death, “Acute gastritis and col- 
lapse of central nervous system”. 

At the trial of the case it appeared (1) he had malarial fever 
in 1875; (2) he had lived and traveled in Peru in 1875 and 1876, 
where he had an attack of chagres fever; (3) he conducted a 
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restaurant in 1878-1880 in connection with which liquors ‘were 
sold; (4) he suffered from pains in his stomach resulting from 
indigestion in 1888 and 1889; (5) and again in 1897, I901 and 
1904 he had attacks of indigestion and neuralgia of the stom- 
ach, the mest severe of which occurred in 1901 when he became 
unconscious for some time and the attending physician was un- 
able to diagnose the real treuble, but there was a complete re- 
covery. The decedent did not inform the insurance company 
of these facts, nor did it know of their existence until after his 
death. It further appeared that Finney, with the exception of 
being troubled with what one of the physicians called a lazy 
stomach, which at its best was slow in the digestion of food, 
and which when overtaxed caused him a great deal of pain and 
suffering, was a vigorous and healthy man. He was short and 
of stocky build, and on the 9th day of October, 1906, the exam- 
iner of the defendant company found him to be in perfect health, 
and after a careful examination, especially directed to the con- 
dition of the vital organs and to the general health, so reported 
to the company before the policy was issued. The application 
was made part of the policy, as required by the Pennsylvania 
act of May 11, 1881, § 1 (P. L., 20). It contained the statement, 
which is warranted to be true, as we have seen, that he (the 
decedent) never 

Had any serious illness or disease except those incident to 

childhood, and there was no history of consumption or in- 

sanity in the family; that is, among parents, brothers or sis- 
ters, uncles or aunts. 

In the charge, at the trial of the cause, the court submitted 
three questions of fact to the jury, upon which they were re- 
quested to pass: (1) Did the insured ever have any serious ill- 
ness prior to that which caused his death? (2) Did the insured 
in his answer to the questions in the medical examination, or 
his warranty in his application, which was incorporated in the 
policy, that he had never had any serious illness, suppress any 
fact material to the risk? (3) Even if insured did suppress no 
fact material to the risk, did he fraudulently fail to disclose the 
existence of any illness or suppress any information with the 
intent to deceive the defendant? The jury answered all these 
inquiries in the negative, and returned a verdict in favor of the 
plaintiff for the amount claimed. A motion and reasons for a 
new trial were duly filed as well as a motion for judgment non 
obstante veredicto. The latter motion is authorized by the 





1908. ] Keiper vs. Equitable Life Assur. Soc. of U.S. 411 


Pennsylvania Act of 1905 (P. L., 286), which provides that, 
whenever a point requesting binding instructions has been de- 
clined, the party presenting it may move the court for judgment 
non obstante veredicto upon the whole record. 

The defendant’s first point was refused. lt was a request for 
binding instructions as follows: “Under all the evidence in the 
case the verdict must be for the defendant.” For reasons here- 
inafter stated, it will appear that the questions as to the serious- 
ness of prior ailment, the materiality of any concealed informa- 
tion, and the intent of the decedent in failing to state this fact, 
if not material, were properly submitted to the jury, and this 
motion must be overruled. 

There are nineteen reasons assigned why the defendant 
should have a new trial, eight of which are errors alleged to have 
been committed by the court in charging the jury, seven in af- 
firming plaintiff's points, and four in refusing to affirm certain 
points of the defendant. The errors assigned to the charge of 
the court raise the single question as to whether it was the duty 
of the court, as a matter of iaw, to determine these three ques- 
tions in favor of the defendant instead of submitting them to 
the jury, but the facts and circumstances in this case require that 
this question be resolved against its contention. All three were 
properly referred to the jury, as will appear upon a reference to 
them in their order. 

First. Was the defendant entitled to have the court give bind- 
ing instructions to the jury to find that the decedent had, prior 
to the issuing of the policy, “serious illness and disease other 
than those incident to childhood”? If the jury should have been 
so instructed, then this defendant would be entitled, under the 
Pennsylvania act, to judgment in its favor notwithstanding the 
verdict. The application for the policy in question, signed by 
the decedent, has been incorporated into and made part of the 
contract, and “all the statements and answers therein are war- 
ranted to be true”. He therefore warranted, as contained in 
that application, that he had never “had any serious illness or 
disease except those incident to childhood”, and the defendant 
contends that the evidence adduced at the trial, together with 
all the inferences properly drawn from it, is insufficient to sup- 
port a verdict for the plaintiff, so that the court was bound to 
direct a verdict in its favor: Hews vs. Equitable Life Assur. 
Society, 74 C. C. A., 676. The decedent had warranted as true 
that he had not suffered from any “serious illness or disease ex- 
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cept those incident to childhood”, and by this he is bound, but 
the plaintiff urges that the evidence establishes the truthfulness 
of this warranty. The evidence to establish that the decedent 
had been seriously ill for a long time prior to the issuing of the 
policy is substantially as follows: That he had chagres fever in 
1875, while traveling in Peru, South America; attacks of indi- 
gestion or dyspepsia in 1888, 1889, 1895 and 1897; and a severe 
stomach trouble, resulting in a loss of consciousness, in Igol. 
Dr. Hughes, a specialist of Philadelphia, was called in, who said 
that “Finney was partially conscious only”, “almost uncon- 
scious”, and “in an exceedingly weak state,” “thought he was 
going to die”, “symptoms were pain in the abdomen’, “collapse 
with extreme weakness and almost complete unconsciousness”. 
“The pulse was weak; he was rather white; a little yellowish; 
there was a suspicion of jaundice”; “the whites of his eyes were 
colored a little yellow”. 

“Q. Did you arrive at any conclusion as to what the cause of 
his trouble was? A. I thought the first time I saw him that it 
was probably hemorrhagic pancreatitis. Hemorrhagic pancrea- 
titis is a condition in which you find after death that the pan- 
creas, which is an organ lying back of the stomach in the upper 
part of the abdomen, is infiltrated everywhere with blood. The 
condition very usually causes death. When I saw him the sec- 
ond time I doubted the correctness of the original diagnosis, 
largely because he had improved. At that second examination 
I still thought there probably was some obscure disease of the 
pancreas, but probably not of a hemorrhagic type. Q. Was his 
condition at the time of your first visit such as to indicate to 
your mind a possible fatal termination? A. I thought that there 
would be a fatal termination. * * * Q, As I understand you, 
he did not have this (hemorrhagic pancreatitis)? A. I presume 
he did not have it becanse he recovered. There have been re- 
ported cases in which recovery had ensued following the disease. 
That may be the result of faulty observation, or there may be 
possibly a recovery irom it. ©. Your judgment is there is no 
recovery from it? A. 1 have never seen a case that I knew to 
moore, ** 

The witness further stated that “] am not certain it was not 
(hemorrhagic pancreatitis). It might have been and there might 
have been a recovery”. Dr. Hughes further stated that he had 
no personal knowledge as to whether Finney recovered from 
this illness, but that he (the doctor) thought that Finney “could 
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have recovered perfectly from any condition of the pancreas, for 
instance, which would not kill him at the time; that is, there 
would be a possibility of complete recovery”. Dr. Brown, his 
family physician, called this attack “gastric neurosis”, which he 
said meant simply “nervous indigestion’, and it was shown that 
he died March 18, 1907, and Dr. Brown, his family physician, 
certified that death resulted from “acute gastritis and collapse 
of the central nervous system’. He explained that by gastritis 
he meant a general disturbance of gastric affection, and in this 
particular instance to mean that Finney had a “lightening up 
of those old gastric affections which he had been suffering from 
for a number of years”. “It was a lightening up, through some 
special cause, increasing the severity of the symptoms.” 

On the part of the plaintiff evidence was produced to show 
that the decedent was a stout and vigorous man, of stocky 
build, and of good, general health. Dr: Robinson, of Pottsville, 
testified that these attacks of dyspepsia were simply functional 
derangements, brought about by errors of diet, and that after 
they passed Finney immediately recovered his general good 
health. He had on January 24, 1904, made application to the 
New York Life Insurance Company for a: policy of $5,000, 
which was issued to him, in which he stated to the question, 
“What illnesses, diseases or accidents have you had since child- 
hood?” that he had “Gastritis, one attack in October, Igor, 
duration six weeks. The attack was a>severe one. Results, 
perfect recovery”. And to the question, “How long since you 
consulted or have had the care of a physician, if so, for what 
ailment? Name and address of physician?” to which he an- 
swered, “One month ago. Indigestion, lasting a few days. Dr. 
Brown, 49th & Chester Avenue”. Dr. Bobb was the medical 
examiner for the New York Life, and, after receiving Finney’s 
answers to all questions, made a thorough examination of him, 
the result of which he testified to be that he found heart, lungs, 
stomach and kidneys in good condition, and the pulse normal, 
and that Finney at that time was a good risk, and this company 
insured him. Dr. Caskin was the medical examiner for the de- 
fendant company, and after recording the answers of Finney to 
the questions propounded to him, made for himself a physical 
examination of the decedent, the result of which he certified to 
the company, showing that all his vital organs were sound and 
healthy, and that an examination of his pupils and reflexes 
showed there was no disturbance of his nervous system, and 
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further certified that “compared with the average of lives of 
the same age and sex, the chances of life in this subject seemed 
to be first-class”. Dr. Brown, his family physician, who attended 
the insured throughout his illness of 1901, testified that his health 
was even better after his illness than before, and that he had in- 
creased in weight, and led a very strenuous life down to within a 
few days before his death. 

Notwithstanding this conflict of evidence on the question of 
whether or not the decedent ever had any serious illness other 
than those incident to childhood, prior to the date of the policy, 
the defendant contends it was entitled to binding instructions 
in its favor. It might even be doubted whether it would be en- 
titled to such a disposition of the case on the strength of a most 
favorable view of its own evidence. It may be pancreatitis may 
be adjudged as a serious illness, as a matter of law, but Dr. 
Hughes, while not certain, gives it as his judgment that the 
decedent in 1901 had not suffered from that disease. The weight 
of the evidence is to the effect that he suffered from nervous 
indigestion and dyspepsia at times, as a result of indiscretions 
in diet, and this, as a matter of law, cannot be held to be a seri- 
ous illness: McClain vs. Provident Life Assur. Ass’n of N. Y., 
49 C. C. A., 31. But when taken in conjunction with the evi- 
dence of the plaintiff tending to show that no sickness from 
which the decedent suffered prior to the date of the policy was 
serious other than those incident to childhood, it was clearly a 
case to be submitted to the determination of a jury, upon which 
point the jury was instructed as follows :— 

“The term ‘serious illness’ in an application for a life policy 
is such an illness as is likely to impair permanently the consti- 
tution and render the risk more hazardous. Did these troubles 
which he had impair permanently his constitution and render 
the risk more hazardous? Was his stomach or digestive power, 
the digestive power of the stomach, good and healthy, or was it 
of a kind that could be cured of the acute and troublesome con- 
dition? Or was there any danger, by reason of its lazy condi- 
tion, of it becoming impaired by slight over-indulgence? Was it 
of that character which really was permanent? Was it of that 
character which was incurable? All these you will pass upon, 
and you will look to the evidence for the purpose of saying 
whether or not these attacks were temporary or permanent, 
whether they were serious or whether they were only, as the 
plaintiff says, a slight indisposition, as the result of slight and 
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at times over-indulgence? The court has also said that the 
term ‘serious illness’, as used in applications for a life policy, as 
to the question whether the applicant ever had any serious ill- 
ness, means a grave, important and weighty trouble. In the 
Century Dictionary the words ‘serious illness’ are defined as 
attended with dangers giving rise to apprehension. Were the 
illnesses or was any illness from: which he suffered, dangerous, 
giving rise to apprehension? And again, it has been said that 
the term ‘serious illness’, as used in an application for life insur- 
ance, means an illness that permanently impairs the health of 
the applicant, and does not mean an insignificant illness. The 
term does not include every sickness which may terminate in 
death, as such an interpretation would cause it to embrace al- 
most every distemper in the entire category of diseases.” 

The term “serious illness” has been construed to mean such 
an illness as has, or ordinarily does have, a permanent detri- 
mental effect on the system, or render the risk unusually haz- 
ardous: Cooley’s Brief on Law Insurance, vol. 3, p. 2112. 
What is to be understood by “serious illness”? If any sickness 
which may terminate in death, then it must embrace almost every 
distemper in the entire catalogue of diseases. To give such an 
interpretation to this expression, would, we have no doubt, de- 
ieat a recovery in a large majority of the certificates issued by 
the society. The true construction of the language must be 
that the applicant has never been so seriously ill as to perma- 
nently impair his constitution, and render the risk ‘unusually haz- 
ardous. This was said in sustaining the verdict of the jury in 
Illinois Masons’ Benevolent Society vs. Winthrop, 85 IIl., 537. 
Before any temporary ailment can be called a disease, it must 
be such as to indicate a vice in the constitution, or be so serious 
as to have some bearing upon general health or the continuance 
of life, or such as, according to common understanding, would 
be called a disease. When the applicant says that he has never 
had any serious illness, the courts will construe the meaning to 
be that he had never been so seriously ill as to permanently im- 
pair his constitution and render the risk unusually hazardous: 
Rand vs. Life Ins. Soc., 97 Tenn., 291-295. If any illness which 
Mr. Goucher had prior to his application for membership in this 
association, other than typhoid fever in 1866, was merely tem- 
porary, and if its effects were temporary and had entirely passed 
away before he made the application, and if it did not affect his 
health or shorten his life, then it was not a severe illness within 
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the meaning of the question asked. The answer to the question 
in such case was substantially true, and the nondisclosure of 
such illness is no defense to the action: Goucher vs. North- 
western Traveling Men’s Ass’n (C. C.), 20 Fed., 596. It was for 
the jury to say whether or not the ailments from which the 
decedent suffered were serious within the meaning of his war- 
ranty. In Boos vs. World Mutual Life Ins. Co. (64 N. Y., 236) 
it was left for the jury to pass upon the question as to whether 
an attack of pneumonia, which lasted ten days, and a sunstroke 
suffered by the applicant, were serious sicknesses or diseases ; 
and in Black vs. Travelers’ Ins. Co. (58 C. C. A., 14) the in- 
sured had received a gunshot wound in the back of his head by 
which the external table of the skull was fractured, and a piece 
about one-half inch square taken out, on the strength of which 
he had received a pension from the government, which had 
afterward been increased on account of alleged resulting 
vertigo and impaired vision, the Circuit Court of this district 
held that, upon a warranty by the insured that he had never had 
any bodily or mental infirmity, the question was one for the 
jury to determine: Smith vs. Metropolitan Life Ins. Co. (183 
Pa., 504); and Barnes vs. Fidelity Mutual Life Ass’n (191 Pa., 
618) are Pennsylvania Supreme Court cases to the same effect. 

Second. The foregoing discussion bears directly on the sec- 
ond question submitted to the jury in the case at bar, viz., 
whether the insured in his answers to the questions in the medi- 
cal examination and warranty that he never had any serious ill- 
ness suppressed any fact material to the risk? The jury on this 
point were charged that if any of the ailments, including the ill- 
ness of 1901, were serious, they were material, and, if insured 
had suppressed the material fact, the plaintiff could not recover. 
A verdict for the plaintiff is equivalent to a finding that no facts 
were suppressed material to the risk. There was. evidence to 
warrant the jury in so finding, and it was properly submitted to 
them. 

The evidence shows that on December 9, 1898, decedent 
applied to the Fidelity Mutual Life Insurance Company for a 
$5,000 policy, stating in answer to the questions in the medical 
examination that he had chagres fever in 1875, and dyspepsia 
on several occasions, giving the name of Dr. Robinson, of Potts- 
ville, as the attending physician. In the same application he 
stated his ownership of a restaurant and bar. With this infor- 
mation in its possession, the Fidelity Mutual Life Insurance 
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Company issued to Finney a policy for $5,000, and upon a simi- 
lar application, dated May 11, 1899, containing the same an- 
swers to these questions, issued to him a second policy for $5,- 
ooo. On March 14, 1906, the decedent applied to the Provident 
Life & Trust Company for a policy for $5,000. In the answer 
to a question in the application as to whether he had ever been 
seriously ill, or had typhoid, typhus, yellow, remittent or inter- 
mittent fever, rheumatism, rupture, etc., “dyspepsia or impaired 
digestion to any extent”, Mr. Finney replied “No; except yel- 
low fever in early manhood”. Subsequently, the policy having 
been issued upon his application, Finney examined the copy of 
the medical examination attached to the policy, and addressed 
the following letter to the Provident Company :— 


Gentlemen: I desire.to have answers to certain questions 
on the back of my policy, No. 125,032, corrected as follows: 
(Question No. 7 to read “No, excepting an attack of neuralgia 
five years ago, and fever in early manhood”. Question No. 17, 
to contain the names of Dr. Brown and Dr. Donald Hughes. 
Question No. 18 to read, “New York Life $5,000, and Fidelity 
$5,000”. Truly, John F. Finney. 

This letter was indorsed by the Provident Company, “Risk 
approved as before, 3 mo-27th, 1906, C. H. W.” There were 
four additional policies applied for in the Provident Life & Trust 
Company on April 20, 1906, each for $2,500, making a total of 
$10,000. The answers in the four applications to these policies 
contained the modified answers, as indicated by the above 
quoted letter, and the policies were issued on these four addi- 
tional applications. It will thus be seen that the Fidelity Mutual 
Life Insurance Company, with the knowledge in its possession 
that the decedent had suffered from chagres fever in 1875, had 
frequent attacks of dyspepsia from errors of diet, had traveled 
in Peru, South America, and that he had been the owner, for a 
short time, of a restaurant with a bar attached, did not regard 
all this information material to the risk, as they issued their 
policy at the usual rate to him on December 9, 1898, for $5,000, 
and the Provident Life & Trust Company, with the knowledge 
of his gastric troubles, and the attention he received from Dr. 
Hughes and Dr. Brown in 1901, which was the most severe at- 
tack, also regarded these ailments as immaterial, and issued 
policies to him to the extent of $15,000. 


In a well-considered opinion in Penn Mutual Life Ins. Co. vs. 


Mechanics’ Bank (19 C. C. A., 286) Judge Taft said :— 


VoL. XXXVII.—27. 
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“A fair test of the materiality of a fact is found, therefore, in 
the answer to the question whether reasonably careful and in- 
telligent men would have regarded the fact communicated at 
the time of effecting the insurance as substantially increasing 
the chances of the loss insured against. The best evidence of 
this is to be found in the usage and practice of insurance com- 
panies in regard to raising the rates or in rejecting the risk on 
becoming aware of the fact. If the rates are not raised in such 
a case, it may be inferred that reasonably careful men do not re- 
gard the fact as material. If the rates are raised, or the risk is 
rejected, then they do.” 

The evidence of the action of the other companies upon re- 
ceiving the information as to these prior ailments was sub- 
mitted in the case, and it alone was sufficient to carry the ques- 
tion of its materiality to the jury. In addition to this, there was 
considerable evidence on the part of the plaintiff as to his gen- 
eral good health, and the temporary condition of the stomach 
troubles from which he suffered. But, at any rate, two of the 
important insurance companies of the country did not regard 
these ailments as material to the risk. This fact, together with 
the other evidence in the cause as to its materiality, clearly made 


it a question for the jury, and their finding against the materi- 
ality was amply justified. 

The Pennsylvania Act of June 23, 1885, § 1 (P. L., 134), on the 
question of materiality is as follows :— 


Whenever the application for a policy of life insurance con- 
tains a clause of warranty of the truth of the answers therein 
contained, no misrepresentation or untrue statement in such 
application, made in good faith by the applicant, shall effect 
a forfeiture of be a ground of defense in any suit brought upon 
any policy of insurance issued upon the faith of such applica- 
tion, unless such misrepresentation or untrue statement relate 
to some matter material to the risk. 


Under this act, if the matter is not material to the risk and 
the statement is made in good faith, although it is untrue, it shall 
not avoid the policy: March vs. Metropolitan Life Ins. Co., 186 
Pa., 629. The question of the materiality of the statements al- 
leged to be false is for the jury under the Pennsylvania act 
above referred to. This has been repeatedly asserted by the 
Supreme Court of that state: March vs. Life Ins. Co., supra; 
Keatley vs. Ins. Co., 187 Pa., 197; McClain vs. Provident Sav- 
ing Ass’n of New York, supra. 
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Third. It is strenuously urged that, whether the ailments 
above alluded to were serious and material or not, the decedent 
suppressed information in regard to them with a fraudulent in- 
tent of withholding this information in order that he might pro- 
cure the policy on which the suit was brought, and that this was 
so clearly established by the evidence in the cause that it was the 
duty of the court to so decide. As construed by the Supreme 
Court of the state in March vs. Metropolitan Life Ins. Co., su- 
pra, and the Circuit Court of Appeals in the Sixth Circuit in 
Penn Mutual Life Ins. Co. vs. Mechanics’ Savings Bank & 
Trust Co. (19 C. C. A., 286), reaffirmed by the same court on a 
rehearing in 19 C. C. A., 316, the Pennsylvania act of 1885 leaves 
open to judicial investigation, in the ordinary way, the question 
whether any fact concerning which inquiry was made, and an 
untrue answer given was material to the risk. If found to be 
material, the policy will be avoided, whether the untrue answer 
was made in good faith or not. If found not to be material, then 
the breach of warranty will work no prejudice to the insured, if 
the answer was given in good faith; but if given in bad faith, 
and for the purpose of misleading the company, then the policy 
will be avoided, notwithstanding the immateriality of the fact 
inquired about. 

Under the act, untrue answers, made in good faith, as to im- 
material matters, even in the warranty or where it is expressly 
stipulated to be part of the contract, will not avoid the policy ; 
but in this case the untrue answers, set up for the purpose of 
avoiding the policy, were not incorporated in the contract, nor 
were they warranted as true, nor was a copy of the &nswers at- 
tached to the policy so that the decedent could have examined 
them for the purpose of ascertaining whether they were in ac- 
cordance with his answers made to the medical examiner. They 
are answers made by the insured to the defendant’s medical ex- 
aminer who wrote them down (as he testified at the trial) “‘dis- 
regarding things that in his judgment had no bearing on the 
risk, either because of triviality, or because of the time beyond 
which they occurred”, and in view of the fact that experienced 
insurance men regarded insured’s prior ailments as immaterial 
to the risk, and in view of the further fact that Finney never 
had an opportunity to correct any answer recorded by the ex- 


aminer, in the absence of proof to the contrary, the jury might 
well infer that Dr. Caskin may have disregarded information im- 
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parted to him by Finney “as having no bearing on the risk”, 
either because he regarded it as trivial, or having occurred at a 
time too remote, which, if recorded, would have now an im- 
portant bearing on decedent’s good faith. The documentary evi- 
dence shows a conscientious endeavor on the part of Mr. Fin- 
ney to answer truly, so far as he knew, as to his prior condition 
of health in his applications for other insurance before and about 
the time the policy in suit was issued, and how much of this 
same information was imparted by Finney to Dr. Caskin and 
“disregarded” by him as matter, in his judgment, having no 
“bearing on the risk, either because of triviality, or because of 
the time beyond which they occurred”, the evidence fails to dis- 
close. This statement of Dr. Caskin and the statement of Dr. 
King, together with the confidential report of the latter to the 
Fidelity Company, after examining insured in 1898, stating that 
“Major Finney was a man thoroughly conscientious, and in giv- 
ing his personal history perhaps states troubles which an ordi- 
nary person would overlook”, and the fact that Maj. Finney 
corrected the answers to the medical examiner’s report made on 
March 14, 1906, to the Provident Life & Trust Company for a 
policy for $5,000 in that company, with the oral evidence on this 
point at least, we think made a case to be submitted to the jury 
as to the good or bad faith of the decedent in imparting informa- 
tion to the defendant concerning his past history and health. I 
might here remark that the case at bar strongly illustrates the 
vice of omitting from the policy, in violation of the spirit of the 
Pennsylvania act of May 11, 1881, the answers of the decedent 
as to his past history and prior condition of his health. 

The alleged errors in the other reasons for a new trial we 
think have been fully disposed of in the questions considered, 
excepting the seventeenth reason, which was the tenth point 
submitted by the defendant to the court to charge the jury as 
follows :— 

“(10) If the evidence shows that at any time prior to October 
10, 1906, the insured had any serious illness or disease of an 
organic type as contradistinguished from a functional disorder, 
accompanied with circumstances that, to a reasonable and 
prudent man, must naturally lead him to suppose that he was 
afflicted with an illness or disease which might affect or impair 
his health and thereby must necessarily have been impressed 


upon his memory, it was his duty to disclose the same to the 
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insurance company, and his failure to do so warrants you in 
finding, and I direct you to find, a verdict for the defendant.” 

This was refused by the court because the latter part of this 
point is somewhat confused. The last sentence, to wit, “and I 
direct you to find a verdict for the defendant”, is an implied di- 
rection to the jury to make an affirmative finding as to the facts 
stated in the point, and this was a question entirely for the jury. 
As it stands, we think it was properly refused. 

The motion for judgment non obstante veredicto is over- 
ruled, and the motion for a new trial is refused. 


SUPREME COURT OF ALABAMA. 


POWELL 
vs. 
PRUDENTIAL INS. CO. OF AMERICA.* 


The applicant agreed in the application that he was in good health, that 
the application should be part of the contract and that the policy 
should not take effect until delivered and the premium paid while 
in good health. The policy was delivered to his father after his 
death and the applicant was fatally ill when the premium was paid. 

Held, That the policy was invalid. 

The application provided that the agent could not waive any of the 
policy provisions. The policy was leit with a third party by the agent 
with a statement to a friend of the applicant who procured it from 
such party after the death of insured, with the agent’s consent, that 
it was good even if the applicant was sick. 

Held, That the company was not estopped from setting up that the con- 
tract was not complete. 


Appeal from Circuit Court, Wilson County. Action by J. T. 
Powell, as administrator of the estate of C. D. Powell, deceased, 
against the Prudential Insurance Company of America. From 
a judgment in favor of defendant, plaintiff appeals. 


J. N. MILLER, for Appellant. 
WILLIAM C. Fitts, for Appellee. 


HARALSON, J. 
On June 22, 1904, Claude D. Powell applied to the defendant 
company for insurance on his life for $1,000. In his application 





* Decision rendered, Dec. 17, 1907. 
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for insurance, he stated: “fam in good health, * * * and 
all the statements and answers to the above questions are com- 
plete and true, and that the foregoing, together with this dec- 
laration, shall constitute the application, and become a part of 
the contract for insurance hereby applied for. And it is agreed 
that the policy herein applied for shall be accepted subject to 
the privileges and provisions therein contained, and said policy 
shall not take effect until the same shall be issued and delivered 
by the said company, and the first premium paid thereon in full, 
while iny health is in the same condition as described in this 
application.” 

Che policy recites :— 

In consideration of the application for this policy, which 
is hereby made a part of this contract, and of the payment, in 
the manner specified, of the premium herein stated, 

The defendant company hereby insures, etc. It further pro- 
vides :— 

No condition, provision or privilege of this policy can be 
waived or modified in any case except by an indorsement 
hereon signed by the president, one of the vice-presidents, the 
secretary, the assistant secretary or the actuary. No agent 
has power in behalf of the company to make or modify this 
or any other contract of insurance, to extend the time for 
paying a premium, to waive any forfeiture, or to bind the com- 
pany by making any promise, or making or receiving any 
representation or information. 

Edward Gray, the secretary of the defendant company, testi- 
fied, that “no agent has any power to make any modification or 
alter any contract of insurance either in the policy or the appli- 
cation therefor, nor to extend the time for paying any premium 
nor to extend the time for paying the first premium, nor to 
Waive any condition precedent, nor to bind the company by mak- 
ing any promise or making or receiving any representation or 
information regarding policies or contracts of said company”, 
and that “no agent has power to bind the company by deliver- 
ing a policy without the payment of the first premium while the 
applicant is in good health, nor has any agent power to waive 
this rule”. 

“William T. Alford, Jr., had, at no time, any authority to de- 
liver [this policy or] any policy of insurance to any person while 
the health of that person was bad or while such person was 
sick.” 


A copy of the agent's contract with the company was proved 
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and introduced in evidence, fully corroborative of these state- 
ments of the secretary, and this evidence is without conflict. 

Maxwell testified, that he took the policy from the safe of 
some merchants, where it was to be found, and sent it to one 
Dr. McWilliams on August 26th or 27th. The applicant died 
about 4 o'clock August 26th. 

The appellant was dead when the policy was taken by Max- 
well from the place where Alford had lodged it for safe keeping, 
and when it was delivered to McWilliams. 

W. T. Alford, the soliciting agent, testified, that “the first 
premium was never paid”. 

G. E. Kyser, witness for plaintiff, testified that Mr. Alford 
told Dr. McWilliams, who was passing Melton & Kyser’s store, 
and who was called into the store, “to take the policy and pay 
the premium when he, McWilliams, paid his own premium, Mc- 
Williams being insured in same company, and the premium 
on his policy not being due, and asked if the policy would 
be good, Powell being already sick, and Alford said it would 
be, and that he, Kyser, told McWilliams that he, Kyser, would 
keep the policy, and McWilliams could get it at any time. “No 
money was paid.” 

McWilliams testified, as to this transaction, that the policy 
remained in Melton & Kyser’s safe, up to the date of Powell’s 
death, and it was under his control, and he got the policy from 
Kyser, after Powell's death, and delivered it to J. T. Powell, 
who was the father of the deceased. 

]. T. Powell testified, he was the father of the deceased, who 
died at his house; that his son came home sick the 19th or 20th 
of July, 1904, and had a long spell of continued fever; that he 
was at his worst about the toth of August, and died on August 
26th; that he was in a dangerous condition about the Ist of 
August, and remained so for about two weeks, when he took a 
turn for the better; that he received the policy from Dr. Mec- 
Williams, who delivered it to him, after the death of the assured. 

The defendant, after all the evidence was in, moved the court 
to exclude the policy of insurance sued on, on the ground that 
the application and policy construed together, constitute the 
contract that the deceased and the defendant were in process of 
attempting to effectuate, and that when so construed together, 
they present an executory agreement, by which it was agreed 
that the policy should not take effect until the same should be 
issued and delivered by the company, and the first premium 
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paid thereon in full, while the health of Powell was in the same 
condition as described in the application, and under the undis- 
puted evidence in the case, the policy was not delivered by the 
company and the first premium paid thereon in full, while the 
health of Powell was in as good condition as that described in 
the application. The court granted the motion, to which ruling 
the plaintiff excepted, and took a nonsuit with bill of excep- 
tions. 

It should be stated, that there was evidence tending to show 
that the amount of the first premium had been sent to the home 
office; but the evidence shows, without conflict, that Powell 
never paid the amount, and knew nothing of its transmission. 
The witness, ‘Tapia, who was agent for the company, testified 
that his cashier transmitted this amount to the company, and 
did it by mistake, and without Tapia’s knowledge or direction. 

There was a great mass of pleadings, motions, etc., backward 
and forth in the case, covering some seventy-nine pages of the 
record. 

It is unnecessary to notice assignments of error growing out 
of the rulings of the court in such matters. The case was tried 
upon the general issue and other pleas setting up the real de- 
fenses in the cause. It is to be admitted, that without the policy 
in evidence, the plaintiff could not recover, so if we conclude 
that the motion to exclude it was properly granted, such ruling 
disposed of the case, and if there were errors in other rulings, 
they were errors without injury. 

In Whiting vs. M. M. L. Ins. Co. (129 Mass., 240) it was de- 
cided, “that if a policy of life insurance contains the provision, 
that the policy “shall not take effect until the advance premium 
shall have been paid, during the lifetime of the person whose 
life is hereby insured’, a payment of such premium by a third 
person, without the knowledge of the assured, is of no effect, 
although made with his money; and his admission cannot ratify 
the act”. 

In Russell vs. P. L. I. Co. (176 N. Y., 178) it was held, that 
“the insured is charged with notice of the covenants of a written 
application which he executed, and which, by the terms of the 
policy, is made part thereof; and if the application provides 
that the policy shall not be in force until the first premium is 
paid, the legal result is, that the insured covenants with the 
corporation directly, and not through its agents, that the policy 
shall not be binding until such payment is made”. 
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“An insurance corporation may enter into a contract with a 
person applying for insurance, which so fixes the precise condi- 
tions under which the policy shall issue, that an agent, in the 
absence of express authority, cannot abrogate it”. 

“An insurance corporation may so draw the various papers 
connected with its contract of insurance, as to prevent general 
and local agents from exercising powers to the detriment of the 
corporation, when the substantive provisions of the contract 
are brought home to the insured, prior to the alleged delivery 
of the policy.” 

This case also holds, that when an application for insurance, 
signed by the applicant, provides that the policy shall not take 
effect until the first premium is paid in full, and the policy is 
issued, that no agent has power to extend the time for paying 
the premium, or to waive any forfeitures, and that these powers 
can be exercised only by the president or secretary, or one of 
the vice-presidents, and that no provision of the policy can be 
waived or modified except by such officers. A general agent, 
whose appointment specifies that he has no authority to make, 
alter or destroy any contract, to waive any forfeiture, has no 
power to waive the payment of the first premium, and the de- 
livery of a policy to him without such payment, is ineffective: 
Imperial L. I. Co. vs. Glass, 96 Ala., 568; Cable vs. U. S. L. 
Ins. Cp., C. C. A., 216; Rossiter vs. Etna Life Ins. Co., 91 
Wis., 121; Markey vs. M. B. L. Ins. Co., 126 Mass., 158; Or- 
mond vs. M. Ins. Co., 96 N. C., 158. 

Here we find that two absolute conditions precedent of the 
contract of insurance, were set aside or annulled, in what the 
friends of the deceased attempted to do, in that, the first pre- 
mium was never paid by the assured nor any one for him, and 
if, by any possible construction, it could be held that it was paid, 
it is not pretended that the assured was not fatally sick at the 
time, of which fact the company was ignorant; and, further, 
it is not denied that the policy was never delivered—if what was 
done could possibly amount to a delivery—until after the death 
of the assured. To hold that the policy was good under such 
circumstances, would be to abrogate and set aside the contract 
of insurance, and hold the company liable for a payment of the 
policy against the very terms of its contract. 

The only escape from this conclusion is the one urged by 
plaintiff’s counsel, that the forfeiture provided in the policy was 
waived by the agent, Tapia. The acts of this agent, however, 
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cannot be held to be a waiver of the terms of the policy—that 
the premium should be paid while the health of the assured was 
in the same condition as when he made the application for in- 
surance. That an insured should thus stipulate, and that the 
policy should be binding, although the premium was not paid, 
and he was taken fatally sick before there is any pretense that 
the policy was delivered, superadded to the fact, that there was 
no pretense of delivery, as all the evidence without conflict 
shows, until after the death of the assured; and after all this, 
allow the administrator of deceased to recover on ‘the policy, 
would be against the plainest dictates of reason and justice. In 
the assured’s application, signed and understood by him, he 
agreed that the 

Policy shail not take effect until the same shall be issued and 

delivered by the said company and the first premium paid 

thereon in full, while my health is in the same condition de- 
scribed in this application. 

The policy sent out and not delivered to assured, which by its 
terms referred to, and made this application a part of it, con- 
tained the clause, as has before appeared, that :— 

No condition, provision or privilege of this policy can be 
waived or modified in any case except by an indorsement 
hereon signed by the president, one of the vice-presidents, the 
secretary, the assistant secretary or the actuary. No agent 
has power in behalf of the company to make or modify this 
or any other contract of insurance, to extend the time for 
paying a premium, to waive any forfeiture, or to bind the com- 
pany by making any promise, or making or receiving any 
representation or information. 

The assured cannot be held to have been ignorant of the 
terms of his alleged policy, nor can those who assumed to act 
for him in receiving and pretending to deliver the policy, be 
held to have been ignorant of these terms of the contract, and 
further, that no agent had any right to waive them; nor, again, 
can it be held that any agent could have acted contrary to these 
terms on the ground that he was an agent and appeared to have 
such authority. No conclusion can be indulged that the agent, 
under such circumstances had, or could have acted on, any real 
or supposed authority, for waiving any condition specified as 
ground of forfeiture. 

The ruling of the court and the judgment below must be af- 
firmed. 

Affirmed. 

Tyson, C. J., and Dowdell and McClellan, JJ., concur. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 
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Under the cancellation clause in a standard policy of fire insurance, 
the company is not required to pay or tender the unearned premi- 
ums in order to bring about a cancellation of the policy. 


Notice to effect cancellation need not be in writing. It may be verbal 
or oral. No particular form of notice is prescribed. It is only neces- 
sary that the company positively, distinctly and unequivocally indi- 
cate to the insured that it is its intention that the policy shall cease 
to be binding as such upon the expiration of five days from the time 
when its intention is made known to the insured. 


Error to Circuit Court, Bergen County. Action by Samuel 
T. Davidson against the German Insurance Company of Free- 
port, Ill. Judgment for plaintiff. Defendant brings error. 


Cowes & Carey, for Plaintiff in Error. 
Appison Ety, for Defendant in Error. 


GARRETSON, J. 

The plaintiff had a policy of insurance in the defendant com- 
pany. He suffered loss by fire and sued upon the policy to re- 
cover the amount of that loss. Two defenses were interposed: 
(1) That the defendant had canceled the policy before the fire 
occurred; (2) that the plaintiff did not suffer the loss claimed. 
Judgment having gone for the plaintiff, the defendant sent out 
this writ of error. 

The policy, which was of the standard form, contained the 
following clause :— 

This policy shall be canceled at any time at the request of 
the insured; or by the company by giving five days’ notice of 
such cancellation. If this policy shall be canceled as herein- 
before provided, or become void or cease, the premium hav- 
ing been actually paid, the unearned portion shall be returned 
on the surrender of this policy or last renewal, this company 
retaining the customary short rate; except that when this 
policy is canceled by this company by giving notice it shall 
retain only the pro rata premium. 





*% Decision rendered, March 4, 1907. 
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The errors alleged arise out of the construction of this clause 
by the trial judge in his charge and his refusal to charge certain 
requests of the defendant. He charged, in substance, that, in 
addition to notice of cancellation, it was necessary for the de- 
fendant, at the time notice was given, to repay or tender the 
unearned premium, in order to effect a cancellation. He refused 
to charge: “The defendant was not bound to tender a return 
of the unearned premium until the policy was surrendered or 
offered to be surrendered.” 

The action of the trial judge followed the case of Tisdell vs. 
New Hampshire Fire Ins. Co., 155 N. Y., 167. The Tisdell 
Case was decided by the Court of Appeals on a vote of four to 
two. The prevailing opinion was delivered by Bartlett, J., and 
the opinion with reference to this same cancellation clause does 
not discuss it, but only says: “The question presented on this 
appeal is no longer an open one in this court. It was decided 
in the case of Nitsch vs. Ins. Co. (152 N. Y., 635), affirmed in 
this court without an opinion. In that case, as in this one, the 
question presented was whether the provision of the New York 
standard policy of fire insurance relating to the cancellation of a 
policy at the instance of the company, requires that, in addition 
to giving the five days’ notice, the company must return or ten- 
der the unearned premiums in order to effect a cancellation. 
The answer was in the affirmative. The only question pre- 
sented for consideration in this case therefore is whether the 
defendant returned or tendered the unearned premium’—and 
the opinion then goes on to discuss that question. The dis- 
senting opinion, by Parker, C. J., in the Tisdell Case, seems to 
us to properly construe the cancellation clause in question. He 
says: “It is the rule that if the language of a statute or con- 
tract, read in the order of its clauses, presents no ambiguity, 
courts will not attempt, through transposition of clauses or in- 
genious argument as to the general intent, to qualify by con- 
struction its meaning: Doe vs. Considine, 6 Wall. [U. S.], 458, 
18 L. Ed., 869. The first sentence provides for the cancella- 
tion of a policy. It declared that ‘it shall be canceled * * * 
by the company by giving five days’ notice of such cancellation’ 
—in other words, the underwriter, by its contract, reserves to 
itself the right to cancel the contract of insurance by a notice of 
five days. Nothing else is provided to be done. Notice alone 
shall be sufficient, says the contract. The language is unam- 
biguous. It admits of no debate and requires no construction. 
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Words more apt to accomplish a cancellation of a policy by the 
giving of the five days’ notice cannot well be imagined. Having 
provided for the cancellation of the policy either by the request 
of the insured or upon notice given by the company, the next 
clause of the agreement proceeds to make disposition of the 
unearned premium in the event of the exercise of the option to 
cancel by either of the parties. The opening phrase of the 
clause shows that what follows proceeds upon the assumption 
that the policy shall have been canceled before occasion arises 
for acting under its provisions. It reads: ‘If this policy shall 
be canceled as hereinbefore provided [referring necessarily to 
the company’s five days’ notice] the unearned portion of the 
premiums shall be returned’—when? At the time of the giving 
of the five days’ notice of cancellation? Not at all. ‘On the 
surrender of the policy’ is the occasion fixed by the contract for 
its return. The scheme of this portion of the contract, then, is 
to provide, first, for the cancellation of the policy, that is to be 
accomplished by the simple request of the insured, if he desires 
to cancel it, or by five days’ notice on the part of the company, 
if it desires to terminate its obligations under the policy. The 
policy having been put an end to by cancellation at the insist- 
ence of one party, or the other, then the situation of the parties 
is such that the company has in its possession certain premiums 
which it has not earned and which it does not desire to earn, 
and the other party has in his possession a policy of insurance no 
longer, of course, of use to him, and of no particular value to 
the company, except that, when it finally comes into the com- 
pany’s possession, it, of itself, furnishes evidence that the un- 
earned premiums have been paid to the insured. With this 
situation, then, the agreement undertakes to deal, and it pro- 
vides that upon the surrender of the policy the unearned pre- 
mium, whether at short rate or pro rata premium, depending 
upon which party brought about the cancellation, shall be re- 
turned to the insured. Practically, it says to the insured: ‘You 
return the policy to the place where you got it from, and the 
company will at once turn over the unearned premium to which 
you are entitled under this contract.’ This agreement is so 
clearly expressed that there does not seem to be opportunity 


for insisting that the language means something quite different 
from what is suggested to the mind upon the first reading. And 
still other readings will not prompt the thought that there is 
possibly any ambiguity.” In Schwartzchild vs. Phoenix Ins. Co. 
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(59 C. C. A., 572) the same construction was given to this clause. 
See, also, Ins. Co. vs. Bricheisen, 50 Ohio St., 542; El Paso 
Reduction Co. vs. Hartford (C. C.), 121 Fed., 937. 

The trial judge also charged the jury: “You will notice that 
the policy says that the company may cancel it by giving five 
days’ notice of such cancellation. Now, did it give him five 
days’ notice? It will not do for a company simply to go to an 
insured and say: ‘Your policy is canceled.’ That is not right. 
The object of that clause is that it shall give the insured five 
days’ notice, evidently so that during the five days he may pro- 
tect himself by some other insurance. Consequently it will not 
do for an insurance company to say to us: ‘Your policy is can- 
celed.’ It is no cancellation at all. It cannot be under this writ- 
ten contract, unless the parties agree otherwise to cancel it, 
without the company giving him five days’ notice. Now, what 
was the cancellation or attempted cancellation in this case? 
Was it a notice that ‘your policy will be canceled in five days ?’ 
or was it simply a notice that ‘your policy is already canceled? 
If it was the latter, it is not a cancellation; nor would it be a 
cancellation unless they tendered the unearned premium.” 

An exception was taken to this part of the charge. The words 
used in the clause are :—- 


This policy shall be canceled at any time at the request of 
the insured or by the company by giving five days’ notice ot 
such cancellation. 


The notice is not required to be in writing. It may be verbal 
or oral. No particular form of notice is prescribed. It is only 
necessary that the company positively, distinctly and unequivo- 
cally indicate to the insured that it is its intention that the 
policy shall cease to be binding as such upon the expiration 
of five days from the time when this intention is made known to 
the insured. And it does not matter whether this information 
is conveyed by the use of the words “Your policy will be can- 
celed in five days”, or “Your policy is already canceled”. 

The judgment below is reversed. 
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COURT OF APPEALS OF KENTUCKY. 


GERMAN INS. CO. 
ve. 
HAZARD BANK.* 


A notice of election to rebuild must be clear, and the replacement must 
be made within a reasonable time. Such notice given provisionally, 
unless the insured consents to accept a cash compromise and there- 
by attempting to force an acceptance of the latter, is not effectual. 


Where the insurer failed to give proper notice of such election, the in- 
sured was entitled to repair after the time had passed in which no- 
tice could be given. 


Where the umpire chosen notified the appraisers that he would not con- 
sent to serve unless allowed to consult an expert builder, such 
consultation did not invalidate the award. 


Where the policy provided that the award of any two of the appraisers 
should be binding, an award made by two in the absence oi the other 
is valid. 

Appeal from Circuit Court, Perry County. Action by the 

Hazard Bank against the German Insurance Company. From 

a judgment for defendant, plaintiff appeals. 


LEwIs APPERSON, for Appellant. 
BAILEY P. WooTTon, JESSE MORGAN and GREENE & VAN 


WINKLE, for Appellee. 


BARKER, J. 


The appellant issued to the appellee a fire insurance policy in 
the sum of $3,060 on its bank building in Hazard, Ky. On the 
25th day of March, 1yos, the building was partially destroyed by 
fire. Formal proofs of loss were given by the bank to the in- 
surance company on the 6th day of April, 1905. On April 13, 
1905, the company demanded the appointment of appraisers to 
determine the amount of the damage to the building. This 
procedure was under a clause in the policy to be hereafter no- 
ticed. Each party selected an appraiser, and these selected an 
umpire to determine all matters upon which they could not 
agree. The appraisers being unable to agree, the umpire and 
one of them fixed the damage at $2,508.38, and awarded that 
amount to the bank. The insurance company refused to pay the 
award so made, and gave notice under another clause in the 


% Decision rendered, Oct. 17, 1907. 
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policy to be hereafter discussed that it would repair the build- 
ing, and afterward sent a mechanic to Hazard in order to make 
the necessary repairs to restore the building. The bank refused 
to allow the employee of the insurance company to make the 
repairs, and instituted this action in the Perry Circuit Court to 
recover on the award. Several defenses were interposed, and 
on the trial, after all the evidence was in, the court awarded a 
peremptory instruction to the jury to find for the plaintiff the 
full amount of the award as prayed in the petition, and of this 
ruling the company is complaining. 

The first defense interposed was the want of jurisdiction in 
the Perry Circuit Court to determine the controversy. The ap- 
pellee bank is a resident of Perry County, Ky., and its building 
is situated in the county seat, Hazard. Appellant has no agent 
in Perry County, but has an agent at Mount Sterling, Mont- 
gomery County, Ky., where the policy was written. The the- 
ory of the appellant as to the want of jurisdiction in the Perry 
Circuit Court is based upon its claim that the contract with its 
agent was made in Montgomery County, where the policy was 
written. To this proposition the appellee answers that this is an 
action upon the award of arbitrators, and that this award was 
made in Perry County ard not in Montgomery, and therefore 
the Perry Circuit Court and not the Montgomery Circuit Court 
had jurisdiction to try the issues between the parties. The evi- 
dence ciearly shows that the appraisal and award were made in 
Perry County, and this being’a suit upon the award, we are 
of opinion that the position taken by appellee is sound. The 
very question we have here arose in the case of Mutual Fire 
Ins. Co. of N. Y. vs. Hammond (106 Ky., 386), and it was there 
held that the court in the county where the award was made had 
jurisdiction of the action upon it. It follows, therefore, that the 
trial court rightfully assumed jurisdiction of this action. 

Appellant insists that, under the terms of the policy, it had the 
right to restore the building to its former condition in lieu of 
paying the award which was made, and that it offered to do so, 
but that the appellee bank refused to allow it to exercise this 


privilege. The provision in the policy as to this question is as 


follows :— 


It shall be optional, however, for this company to " 


repair, rebuild or replace property lost or damaged with other 
of like kind or quality within a reasonable time, on giving 
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notice within thirty davs after the receipt of the proofs herein 
required of its intention so to do. 


The only notice ever given to the bank by the appellant of its 
intention to exercise its right to rebuild the property is con- 
tained in a letter dated May 26, 1905, which is as follows :— 


Mt. Sterling, Ky., May 26, 1905. Hazard Bank, Hazard, 
Ky.—Gentlemen: | am in receipt of letter from the company 
with regard to loss under policy 122787, requesting me to ad- 
vise you that the award of the appraisers is not satisfactory, 
and that the company will exercise its right to repair or re- 
place the building as stipulated in the policy, unless you are 
willing to accept what it would cost us to repair the building. 
The company authorizes me to make you a cash offer of 
$1,200 as a compromise. Kindly advise me promptly whether 
or not you accept this proposition, so that I may have draft 
sent forward at once, and in the event you decline I can start 
Mr. William on the job, as I have already agreed with him to 
do the work in case you prefer that we repair the building. 
Awaiting your advices, [ am, yours very truly, [Signed] Jno. 
L. Coleman, General Agent. 


This clearly was not a proper or sufficient notice of an elec- 
tion to rebuild. In insurance contracts, as in all other con- 
tracts, it is incumbent upon the parties to deal with each other 


in a plain, simple and straightforward manner, and, where an 
election is to be exercised under a contract, notice should be 
made in such manner as to leave no doubt in the mind of the 
opposite party of an intention to exercise it. The election to 
exercise the given right may not be coupled with some other 
proposition to be accepted by the opposing party in lieu of the 
exercise of the given right. To come to the question in hand, if 
the insurance company desired to exercise the right to rebuild 
the property, a right which it undoubtedly had, it should have 
exercised it by giving a plain, unambiguous notice of its inten- 
tion, and not undertaken to use the privilege of rebuilding as a 
means to force the insured to accept a compromise. In the 13 
Am. & Eng. Encycl. of Law (pp. 379-380) it is said: “Intention 
to rebuild or repair must be declared as prescribed by the policy, 
within the time fixed therein, or, if no time is fixed, in a reason- 
able time; and in case delivery of proofs.to an agent is a suffi- 
cient service thereof, the time runs from such delivery notwith- 
standing the omission of such agent to forward them. In case 
the proofs are returned for correction and corrections are made, 
the time does not begin to run until the corrected proofs are de- 


livered. Unless the policy provides the manner in which the op- 
Vou. XXXVII.—28. 





434 Insurance Law Journal. [May, 


- tion shall be exercised, and any acts manifesting the choice of the 
insurer will amount to an election. But the election to rebuild 
or repair, in order to be available as a defense, must be clear 
and distinct, and must be carried out within a reasonable time. 
Where the policy permitted the insurer to rebuild unless the 
insured should prefer money, making no response to a notice 
of election to rebuild was held equivalent to a statement of no 
preference. The insurer may not couple an election to repair 
with an offer to compromise.” When the mechanic, sent by 
the insurance company to Hazard to repair the building, 
reached the place in July, 1905, he found the building had al- 
ready been repaired in large part by the bank. The company 
having failed to give the notice of its intention to repair required 
by the policy, it, of course, could not exercise it, and the bank 
had a right, after the expiration of the time in which the notice 
could be given, to go on and repair the building itself, as it did. 

The award sued on is assailed on the ground that Jesse Mor- 
gan, the appraiser selected by the bank, was a stockholder and 
director therein, and one of its attorneys at the time he acted 
as appraiser, and that A. S. Henry, who was the umpire selected, 
was incompetent to act, and that the award made by Morgan 
and Henry was not signed in the presence of Williams, the 
other appraiser; and for the additional reason that the umpire, 
Henry, did not rely upon his own judgment as to the amount of 
damage, but consulted with an outside person, a professional 
carpenter whom he secured to come from Lexington, Ky., and 
view the premises. The appellant wholly failed to establish by 
any evidence that Morgan was an incompetent appraiser, or in- 
terested in the bank at the time he was chosen and acted as ap- 
praiser, but, on the contrary, its evidence affirmatively disproves 
the disqualification of the appraiser relied on. In so far as 
Henry, the umpire, was concerned, we think his position and 
action in the premises are not subject to adverse criticism. The 
evidence shows that he was an experienced man of affairs, al- 
though not a professional builder or carpenter. He notified the 
two appraisers who selected him that he would only agree to 
act upon the condition that he could call in an expert builder to 
consult with and advise him as to the amount of the loss, As 
a proposition of law, such a course is reasonable and proper; 
for after all the appraiser exercises his own judgment in the 
premises, and either accepts or rejects the advice he may re- 
ceive, as he sees proper: Hall vs. Norwalk Fire Ins. Co., 57 
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Conn., 105; Bangor Savings Bank vs. Niagara Fire Ins. Co., 85 
Me., 68. The fact that the umpire and one of the appraisers 
made the award is in accordance with the terms of the policy, 
which, on this subject, is as follows: ‘The said appraisers shall 
first select a competent and disinterested umpire, who shall act 
with them in matters of differences only. The award of any 
two of them, made in writing, in accordance with this agreement, 
shall be binding upon both parties to this agreement as to the 
amount of the loss.” This disposes of the whole of appellant’s 
defense, and we are of opinion that the trial court correctly 
awarded the bank a peremptory instruction, at the close of de- 
fendant’s evidence, to find for it the amount awarded. 
Judgment affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


ORMOND 
v8. 
CONNECTICUT MUT. LIFE INS. CO.* 


The policy was payable to the wife and four children. ‘The wife subse- 
quently died. The husband aiterward died, leaving a person named 
as his residuary legatee under his will. The proceeds of the policy 
were paid to the three living children. and the assignee of one died. 
The insured had in a letter directed the company to cancel the policy 
and issue a paid-up policy to the three children and the assignee of 
the fourth. There was also evidence that he had turned over the 
policy to the children to care for, who agreed to pay the premiums, 
and he thereafter ceased paying them. 

Held, In a suit by the executor of the insured to recover from the com- 
pany one-fifth of the insurance money as representing the interest 
of the insured, that the beneficiaries who were paid were proper 
parties to be joined as defendants. 

Held, That no particular form of words is necessary to an assignment, 
and there was evidence to justify a finding that insured had assigned 
all his interest to his children. 


Appeals from Superior Court, Lenoir County. Action by Y. 
T. Ormond, executor of A. R. Miller, deceased, against the 
Connecticut Mutual Life Insurance Company. Judgment for de- 
fendant, and plaintiff appeals. 


* Decision reudered, Oct. 10, 1907. 
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Plaintiff sues to recover one-fifth of a policy of insurance on 
the life of his testator, issued by defendant. The court sub- 
mitted the following issues: “(1) Did the plaintiff's testator, 
= after the death of his wife, relinquish any rights and 
interest he might have had in the policy from his wife, and sur- 
render said policy to his children to be kept alive for their bene- 
fit as alleged in the answer? Ans. Yes. (2) Did the defendants 
Hyatt, Luce and E. L. Miller, agreeably to such an understand- 
ing with A, R. Miller, keep alive the said policy and pay the pre- 
miums according thereon from year to year and until the death 
of A. R. Miller (plaintiff's testator), as alleged in the answer? 
Ans. Yes.” From the judgment rendered, plaintiff appealed. 


Y. T. Ormonp and Gro. V. Cowper, for Appellant. 
W.S. O’B. RosBInson and F. H. BusBEE & Son, for Appellee. 
. Brown, J. 

The evidence in this case tends to prove that in 1868 plain- 
tiffs testator, A. R. Miller, insured his life in the defendant com- 
pany in the sum of $10,000 for the benefit of his wife, Delia M. 
Miller, and their four children, Sybil Hyatt, E. L. Miller, Maude 
Luce and W. R. Miller. In 1884 Mrs. Delia M. Miller died in- 
testate, leaving her husband, A. R. Miller, and the four children 
above named. No administration was granted upon her es- 
tate. In 1903 W. R. Miller assigned his interest in the policy 
to Mrs. Sybil Hyatt, and soon thereafter died, before the death 
of A. R. Miller. In June, 1905, A. R. Miller died, leaving a will 
in which Mrs. Luce was named as residuary legatee. The policy 
was presented to the insurance company for payment by the 
three children and by Mrs. Hyatt, as assignee of W. R. Miller, 
and the amounts due were paid by the company, as appears by 
the receipts and releases of the beneficiaries. The rights and 
interest of A. R. Miller having been relinquished and surren- 
dered as claimed to the four children, the company paid to 
them as beneficiaries the amount of the policy in full, without 
deduction. The plaintiff brings this action as executor of A. R. 
Miller to recover one-fifth of the amount of the policy, alleging 
that the interest of Mrs. Delia M. Miller in the policy had not 
been relinquished or surrendered to the other beneficiaries by 
Dr. Miller, the insured, who, it is admitted, acquired such in- 
terest upon the death of his wife in 1884. 

1. The objection made by the plaintiff to the form of the is- 
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sues submitted by the court to the jury is without merit. No 
particular form is prescribed by law, and, if the issues sub- 
mitted substantially present the issues as raised by the pleadings, 
they are not open to objection: Mace vs. Ins. Co., tor N. C., 
122. The issues submitted in this case are so formulated that 
they clearly express the controverted facts alleged on the one 
side and denied on the other. 

2. Upon application of the defendant company, the court 
some time before the trial entered an order making the bene- 
ficiaries to whom the insurance company had paid the policy in 
full parties defendant, to which plaintiff excepted. The bene- 
ficiaries themselves take no exception to the order of the court 
making them parties. It possibly may be, as contended by the 
plaintiff, that they are not strictly speaking necessary parties. 
They certainly are not improper parties; and it is doubtless 
best for the due administration of justice that they should be 
present before the court when the title to the fund is settled. 
Under our practice, the failure to join a necessary party is an 
error, to which exception may be properly taken; but the 
joinder of unnecessary parties, either as plaintiffs or defendants, 
is immaterial, save only as it may affect the matter of costs: 
Bowland vs. Gardner, 69 N. C., 53. 

3. It is contended by appellant that the evidence, in any view 
of it, fails to establish an assignment of A. R. Miller’s interest in 
the policy to his four children to whom the company paid the 
full amount of the policy. No particular form of words is es- 
sential to effect an assignment or surrender of a policy of insur- 
ance. An assignment is substantially a transfer, actual or con- 
structive, with the clear intent at the time to part with all interest 
in the thing transferred and with a full knowledge of the 
rights so transferred: May on Ins., §§ 388, 390; Winberry vs. 
Koonce, 83 N. C., 351. The declarations of plaintiff’s testator, 
which are clearly competent against his exectitor, indicate that 
he did not care to pay the premiums any longer, and that he 
“turned over” the written policy and his interest in it to his four 
children hereinafter named, who agreed to pay the premiums 
thereon, and that after that the testator paid no further premi- 
ums. We think the two letters signed by the testator, dated 
November 30, 1890, and April 13, 1893, written to the insurance 
company and received by them in due course of mail, are clear 
proof of an assignment or surrender of all of the testator’s inter- 
est which he then had in the policy to his four children. In the 
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letter of April 13, 1893, the testator practically directs the com- 
pany to cancel the policy, and to issue 


A separate paid-up policy, the amount being divided into four 
equal parts, and made payable to the following individuals: 
Mrs. Sybil Hyatt, Kinston, N. C.; Mrs. Maude Luce, Gales- 
ville, Wis.; E. L. Miller, Leanna, Kan.; and W. R. Miller, 
Kinston, N. C. You can send them here to my care or to 
the above addresses as you think best. 


The evidence shows that the written policy was delivered to 
Dr. Hyatt, the husband of Mrs. Sybil Hyatt, one of the children, 
for the benefit of testator’s four children, and there is no evi- 
dence that up to his death he exercised any control over it or 
claimed any interest in it. We think there is abundant evidence 
to be submitted to the jury that the two letters to the company 
were written by the testator or by his direction and authority, 
and that the plaintiff's exception on that ground is untenable. 

Upon a review of the whole record, we are of opinion that 
the case has been fairly tried, and that there is no error. 





Barker vs. Metropolitan Life Ins. Co. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BARKER 
vs. 


METROPOLITAN LIFE INS. CO.* 


The insured warranted in the application that he had no kidney disease, 
but died of that trouble about three months later. There was evi- 
dence that he was in sound health at the date of application, or, it 
not, had not intentionally misrepresented, and that any misstate- 
ments did not tend to increase the risk, which was necessary under 
the statute to render them material. 


Held, That a refusal to direct a verdict for the company by the court 
was not error. 


The application provided that the statements in proofs of death should 
be evidence for the company but not against it. 


Held, That a sworn statement in the proofs by the attending physician 
of insured that he died of kidney disease of long standing was a 
mere opinion which, while evidence for the company, was not bind- 
ing against the insured. 


The statute provided that no representation or warranty in negotiating 
the contract should be deemed material or defeat the policy unless 
made with intent to deceive, or increased the risk. 


Held, That the statute made warranties not contained in the policy 
mere representations, but did not affect such as were contained 
therein to which the common law still applied, and the burden of 
proof was on the company to show fraud or materiality in case of 
those not contained in the policy. 


Exceptions from Superior Court, Middlesex County. Action 
by Elizabeth A. Barker against the Metropolitan Life Insurance 
Company on a life insurance policy issued to one Blaney P. 
Barker, deceased. In the application deceased made certain 
answers, warranted to be true, that he had never had. any dis- 
ease of the kidneys. The policy was issued June 19, 1899, and 
insured died the following September 4th of cystic disease of the 
kidneys, after an operation made August 24, 1899. There was 
a verdict in the Superior Court for plaintiff, and defendant 
brings exceptions. 


J. J. SHauGHNEssy and F. P. O’DonNELL, for Plaintiff. 
Wo. M. BuTLER and Guy W. Cox, for Defendant. 


SHELDON, J. 
A verdict could not have been ordered for the defendant at the 


trial. There was evidence, and under the instructions given 





* Decision rendered, April 6, 1908. 
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the jury must have found, that the insured at the date of the 
policy did not have cystic disease or cystic degeneration of the 
kidneys, but was in sound health, and that either he made no 
misstatements in his application, or, if so, that they were not 
made with actual intent to deceive and the matters so misstated 
did not increase the risk of loss: Rev. Laws, c. 118, § 21; St. 
1907, p. 854, c. 576, § 21. As the only exception saved was to 
the refusal of the court to give the specific instructions requested 
by the defendant, the verdict must stand unless some error is 
shown in this respect: Barker vs. Metropolitan Ins. Co., 188 
Mass., 542; Emerson vs. Metropolitan Ins. Co., 185 Mass., 318. 

But the defendant contends that the plaintiff is bound by the 
statement made in the proofs of death furnished by her to the 
company that the insured died of cystic disease of the kidneys 
which was found to be of long standing. The policy of insur- 
ance was dated July 19, 1899; the insured died September 4, 
1899; his last sickness, or as the defendant claimed the final 
attack of his last sickness, began in August of that year. The 
sixth condition of the policy provided as follows :— 


Proofs of death shall be made to the home office in the 
manner and to the extent required by blanks furnished by the 
company, and shall contain answers to each question pro- 
pounded to the claimant, physicians and other persons indi- 
cated in the blanks * * * The proofs of death shall be 
evidence of the facts therein stated in behalf of, but not 
against, the company. 

The particular statement in question was made and sworn to 
by Dr. Hoitt, the insured’s attending physician. 

The defendant relies on the decision of this court in Camp- 
bell vs. Charter Oak Ins. Co., 10 Allen, 213. But that case, al- 
though it has not been actually overruled, has been criticised, 
and its effect limited to the exact circumstances that were then 
before the court. In Cluff vs. Mutual Benefit Ins. Co. (99 Mass., 
317, 324) the court, in declining to apply the rule of Campbell 
vs. Charter Oak Ins. Co., laid some stress upon the fact that the 
statement there considered was not sworn to by the plaintiff, 
and did not purport to be made by her. The court refused again 
to apply the rule to its full extent in City Five Cents Sav. Bank 
vs. Pennsylvania Ins. Co., 122 Mass., 165. In Hogan vs. Met- 
ropolitan Ins. Co. (164 Mass., 448) a case in which the facts 
were much like those which appear in the case at bar, the state- 
ment that the insured had had kidney disease at a time before 
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the date of his application and of the issuing of the policy was 
made by the plaintiff herself in the proofs of loss furnished by 
her; and she was allowed to contradict this statement, and to 
show that a contrary representation in the application was true. 
And the present Chief Justice, after stating the defendant’s con- 
tention that the plaintiff was bound by her answer in the proof 
of death under the rule in Campbell vs. Charter Oak Ins. Co., 
pointed out that that case had not been generally followed in 
other jurisdictions, and in this commonwealth never had been 
treated as enunciating a doctrine of universal application, nor 
extended to facts differing from its own. To the same effect are 
Abraham vs. Mut. Reserve Fund Life Ass’n, 183 Mass., 116; 
and Noyes vs. Eastern Accident Ass’n, 190 Mass., 171, 180, 181. 

The essential facts before us are not like those of Campbell vs. 
Charter Oak Ins. Co. The statement in question was not made 
by the plaintiff. It was made by the attending physician, not as 
a matter of fact, but as an opinion founded upon the history of 
the case, and was plainly grounded upon information given to 
him by others, but by whom it did not appear. His affidavit 
was merely to the best of his knowledge and belief. Moreover, 
it was stipulated in this policy that the proofs of death should 
be evidence in behalf of, but not against, the company; and if 
merely evidence, they could not be absolutely binding upon the 
plaintiff. 

In view of our own later decisions already reierred to, we are 
satisfied that the rule of Campbell vs. Charter Oak Ins. Co. 
ought not to be extended to cover a case like the one now before 
us. It follows that the defendant’s second request for instruc- 
tions could not have been given. 

The defendant also argues that the burden was upon the 
plaintiff to show either that the statements made by the insured 
in his application were true without exception, or else that any 
matters misrepresented therein did not increase the risk of loss 
and were not misrepresented with actual intent to deceive. 
These statements were expressly made warranties by the terms: 
of the application. 

it is no doubt true, as argued by the defendant, that at com- 
mon law, while the burden was upon the defendant to show the 
materiality and the falsity of any misrepresentations upon which 
it relied for the avoidance of any policy or other contract, the 
plaintiff was bound to prove the truth of or compliance with all 
express warranties, whether positive or negative: Campbell 
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vs. New England Ins. Co., 98 Mass., 381, 389; McLoon vs. 
Commercial Ins. Co., too Mass., 472; Clapp vs. Mass. Bene- 
ficiary Ass’n, 146 Mass., 519; Cobb vs. Mut. Benefit Ass’n, 153 
Mass., 176; Fuller vs. New York Ins. Co., 184 Mass., 12. But 
it has been decided by this court that the statute above cited 
was only declaratory of the common law as to representations, 
but that it changed the rule as to warranties by putting them 
into the same category as mere representations: White vs. 
Provident Sav. Assur. Soc., 163 Mass., 108, 115. The fact that 
the language of the statute there referred to (St. 1887, p. 785, c. 
214, § 21) has since been changed so as expressly to include 
warranties, adds force to the reasoning of the court in that deci- 
sion. And see Levie vs. Metropolitan Ins. Co., 163 Mass., 117; 
Ferguson vs. Union Ins. Co., 187 Mass., 8; Kidder vs. Order 
of the Golden Cross, 192 Mass., 326; Paquette vs. Prudential 
Ins. Co., 193 Mass., 215. In Nugent vs. Greenfield Life Ass’n, 
172 Mass., 278) the insured warranted the truth of his answers; 
and vet, because the defendant had not annexed a correct copy 
of his application to the policy, as required by St. 1890, p. 382, 
c. 421, § 21, it was not allowed to prove that the answers were 
false—a decision which could not have been made if the dis- 
tinction now contended for by the defendant had been well 
founded. So in Dolan vs. Mutual Reserve Fund Life Ass’n 
(182 Mass., 413) it was said to be immaterial whether a mis- 
statement in the application was a warranty. The statute puts 
both misrepresentations and warranties into the same class; 
and the same rule as to the burden of proof should be applied 
to each of them. The statute does not purport to apply to a 
warranty in the body of the policy; and as to such a warranty 
the common-law rule remains in force, as was held in this. very 
case in 188 Mass., 542. We need not consider whether or how 
far this rule will be affected by the provisions of St. 1907, p. 896, 
c. §76, § 75, cl. 3. 

It follows that the defendant's fifth request stated and its 
eighth request assumed an incorrect rule of law; and so both 
of them were properly refused. 

Nor should either of the other requests, so far as refused, have 
been given. There was evidence for the jury on all the matters 
referred to in them. Considering the testimony of Dr. Cote 
and the fact, which now must be taken to be established, that 
the insured was in sound health when the policy was dated and 
delivered, it cannot be said as a matter of law that any misrepre- 
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sentation as to the cause of his brother’s death increased the 
risk of loss. Giving to the statements in the proofs of death full 
force as evidence for the defendant, vet it was for the jury to 
say whether the representations relied on by the defendant were 
false, whether they were made with actual intent to deceive, and 
whether the matters misrepresented or warranted increased the 
risk of loss. The case was submitted to the jury with proper in- 
structions: Flynn vs. Mass. Benefit Ass’n, 152 Mass., 288; 
Ring vs. Phoenix Assur. Co., 145 Mass., 426. 
Exceptions overruled. 


UNITED STATES CIRCUIT COURT. 


N. D. CALIFORNIA. 


BAUMGARTEN Er AL. 
vs. 
ALLIANCE ASSUR. CO.* 


The refusal of a company to pay more than 50 per cent of the alleged 
claim on the policy, and threat that, unless accepted, it will com- 
pel insured to resort to the courts, will not sustain a claim for 
damages in excess of the claim and interest on the ground that it 
was a willful and fraudulent breach of contract. 


Refusal to fulfill a contract is not a tort, no matter what the motive. 


BrrTIN A. WEYL and EpwarpD Lyncu, for Plaintiffs. 
T. C. Van Ness, for Defendant. 


VAN FLEET, D. J. 

The defendant moves to strike fram the complaint certain 
paragraphs thereoi as constituting redundant matter, and also 
demurs specially to the same matter as constituting no cause of 
action. The action is one to recover on certain policies of fire 
insurance, and, after making the averments usual in such an 
action, the complaint proceeds to set up the matter objected to, 
which, so far as material to be stated, is in substance that de- 
fendant refused to pay plaintiffs more than 50 per cent on the 
dollar of their loss under the policies sued on, and threatened 


* Decision rendered, Jan. 27, 1908. 
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that unless such payment was accepted within a certain time it 
would not pav anything on said loss, but that plaintiffs would 
be compelled to resort to the courts for relief, and that defend- 
ant intended to withdraw from the state and cease to do business 
therein; that defendant has, and at all times has had, property 
and available money sufficient to pay all of its obligations in 
full, including its liability to the plaintiffs, and that its refusal 
to pay the loss sustained by plaintiffs is not due to financial em- 
barrassment nor to any other cause than the arbitrary decision 
of defendant not to pay more than 50 per cent of such liability 
as hereinbefore stated; that plaintiffs were greatly injured 
financially by their loss in the destruction of their property, and 
by the acts of the defendant in so refusing to pay their loss under 
said policies, and “that the acts of defendant in refusing to pay 
said loss were willful and fraudulent, and were done solely with 
the desire to take advantage of the necessities” of plaintiffs “for 
ready money wherewith to re-establish their business”. It is al- 
leged that by reason of these facts plaintiffs were damaged in 
certain sums in addition to the amount of the policies. 

It is somewhat difficult to understand the theory upen which 
the plaintiffs proceed in making the averments the substance of 
which is thus stated. If by the matter thus alleged it is sought 
or intended to recover exemplary damages for a willful or ma- 
licious breach of the contract sued on, such damages cannot be 
recovered, since the case is not one in which such relief may be 
had: Civ. Code Cal., § 3294. If it is intended thereby to lay a 
claim for damages for the mere non-payment of money due un- 
der the contract, above or in addition to interest, such damages 
cannot be recovered: Civ. Code Cal., § 3302; New Orleans 
Ins. Co. vs. Piaggio, 16 Wall. (U. S.), 378; Loudon vs. Taxing 
Dist., 104 U. S., 771. 

If the theory of the plaintiffs is that the facts alleged show 
circumstances entitling the plaintiffs to damages in addition to 
interest for the breach of the contract, they are obviously not 
such as are contemplated by the parties; nor are they the proxi- 
mate result of the breach: Savings Bank, etc., vs. Asbury, 117 
Cal., 96, 48 Pac., 1081. There may be cases where damages in 
addition to interest may be recovered for the breach of an obli- 
gation to pay money where it appears that the parties contem- 
plated that the payment was for a certain purpose. Thus it has 
been held that damages may be recovered for the failure of a 
bank to honor a depositor’s check: Patterson vs. Marine Na- 
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tional Bank, 130 Pa., 419: Schaffner vs. Ehrman, 139 IIL, 109; 
Svendsen vs. State Bank, 64 Minn., go, 58 Am. St. Rep., 522. 
The reason of this is the breach of the implied obligation of the 
bank to keep the depositor’s credit good, and the consequent 
damage to his credit by the breach thereof. In such cases the 
bank is not liable because it willfully broke its contract, but sim- 
ply because it broke it. Except in cases where exemplary 
damages are allowed, the motive of the defendant in committing 
the breach is immaterial. If defendant is liable for damages suf- 
fered by plaintiffs in being unable to re-establish their business, 
it would be equally liable whether it failed or refused to pay the 
money in good faith or made such reftsal from a malicious mo- 
tive. Failure to perform a duty prescribed by contract cannot 
be converted into a tort by reason of the motive of the party 
guilty of the breach. The rule is correctly stated in Brown vs. 
Chicago, etc., Ry. Co. (54 Wis., 342), where it is said :— 

“In such cases the willfulness of the party in refusing to fulfill 
does not in any way change the rule of damages. The rule as 
to damages in actions upon contract is the same whether the 
breach be by mistake, pure accident, or inability to perform it, 
or whether it be willful and malicious; the motives of the party 
breaking the contract are not to be inquired into.” 

[ am satisfied, therefore, that these allegations subserve no 
material purpose in the pleading, and the motion to strike out 
must therefore be granted. 

Defendant has also demurred to the complaint upon the 
ground that it is insufficient in that it does not allege nonpay- 
ment, but only that .the defendant has refused to pay. This ob- 
jection likewise is well taken: Grant vs. Sheerin, 84 Cal., 197; 
Scroufe vs. Clay, 71 Cal., 123. As this last objection, however, 
is susceptible of being cured by amendment, and the plaintiffs 
have asked leave to amend in that respect, such amendment will 
be allowed. 

The motion to strike out is granted, and the demurrer sus- 
tained, with leave to the plaintiffs to file an amended complaint 
within ten days. 





Insurance Law Journal. 


SUPREME COURT OF NORTH CAROLINA. 


MATTHEWS 
ve. 
METROPOLITAN LIFE INS. CO.* 


The policy provision that premiums might be paid to an agent only 
on the production of an official receipt from the company is waived 
by the acceptance of premiums without the production of such re- 
ceipt with knowledge of the facts by the company. 


The erroneous admission of a statute of another state regarding the 
payment of premiums is cured by a subsequent instruction that such 
statute did not apply. 

Where the beneficiary testified to having paid the premiums, testimony 


of conversation with her by the witness is admissible to sustain it. 

Appeal irom Superior Court, Durham County. Action on a 
policy of lite insurance by Mrs. Amanda Matthews against the 
Metropolitan Liie Insurance Company. Judgment for plaintiff, 
and defendant appeals. 

This action was brought to recover $500, it being the amount 
of an insurance policy issued November 8, 1905, by the defend- 
ant on the life of Roger Matthews, the husband of the plaintiff, 
for her benefit. The insured died in November, 1906. It is un- 
necessary to set out the evidence or charge of the court, as the 
facts and the questions raised in the case are sufficiently stated 
in the opinion of the court. The court submitted the following 
issues to the jury: “(1) Was the premium due August 8, 1906, 
paid on or before that date to the agent of the defendant? An- 
swer: Yes. (2) If so, was said premium remitted to and re- 
ceived by defendant? Answer: Yes. (3) If so, did said agent 
have authority to collect said premium, and did he have in his 
possession the official receipt of defendant? Answer: Yes. (4) 
If so, did said agent deliver said official receipt? Answer: No. 
(5) Was the premium due November 8th tendered to the agent 
on or before November 8, 1906? Answer: Yes. (6) If so, did 
said agent refuse to accept the same? Answer: Yes. (7) Is 
defendant indebted to plaintiff, and, if so, in what sum? An- 
swer: Four hundred and sixty-eight dollars and sixty cents 
irom December 12, 1906.” All of the issues were answered by 
the court, as set out in the record, by consent of the parties, ex- 


% Decision rendered, April 15, 1908. 
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cept the first and fifth issues, which were submitted to the jury. 
Judgment was entered upon the verdict. The defendant ap- 
pealed, and assigned the following errors: (1) That the court 
admitted in evidence the receipt for $5 as part payment of the 
premium on the policy of Roger Matthews, due August 8th; (2) 
that the court admitted the New York Insurance Law, c. 326, 
§ 92, p. 786, Laws 1906; (3) that the court permitted the wit- 
ness, J. S. Hall, to testify as to the conversation with Mrs. 
Matthews relative to the payment of the premium on her hus- 
band’s policy; (4) that the court refused to set aside the verdict 
and grant a new trial. 


GILEs & SyKEs, for Appellant. 
Winston & BryAntT, for Appellce. 


WALKER, J. 

There was evidence in the case sufficient to sustain the ver- 
dict of the jury, provided there is no error in the rulings of the 
court to which the defendant excepted. The policy provides as 
follows :— 

Premiums are payable at the home office in the city of New 
York; but at the pleasure of the company suitable persons 
may be authorized to receive such payments at other places, 
but only on the production of the company’s receipt, signed 
by the president or secretary, and countersigned by the per- 
son receiving the payments. 

Counsel argue from this provision that no receipt for a pre- 
mium was admissible as evidence of its payment, unless it 
strictly conformed to this requirement of the contract of insur- 
ance. We do not think so. It must not be understood, though, 
that we consider the provision an invalid or immaterial one: 
Ins. Co. vs. Davis, 95 U. S., 425. The jury have found, upon 
competent evidence, and under proper instructions, that the pre- 
mium due August 8, 1906, was paid to the agent of the de- 
fendant, who was authorized to collect it, and that the money 
was remitted to the defendant and received by it. The stipula- 
tion in the policy as to the mode of payment and the form of 
the receipt for the premium can have no application where the 
money is actually received and appropriated by the company, 
knowing that it was intended as a payment of the premium, as 
the provision was intended only to protect it against unauthor- 
ized payments to local agents or collectors: Bishop vs. Life 
Ins. Co., 85 Mo. App., 302. It cannot be either morally or 
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legally right for the company to insist on keeping the money 
paid for the premium, and then deny the authority of the agent 
to receive it, because a receipt was not given in literal compli- 
ance with the requirement of the policy. It was the agent’s 
fault that the “official” receipt was not delivered to the insured, 
and his wrong should not be imputed to the plaintiff, so as to 
deprive her of the insurance. By receiving and retaining the 
money the defendant clearly waived the benefit of the stipula- 
tion as to the form of the receipt. Vance, in his work on In- 
surance, at pages 201, 202, says: “Usually the premium is re- 
quired to be paid at the home office, or to the agent in posses- 
sion of a properly executed receipt. Such a stipulation must be 
strictly complied with, but the payment of a premium to an 
agent not authorized to receive it will be sufficient if the pre- 
mium money actually comes to the hands of the insurer.” See, 
also, Joyce on Insurance, § 1167; Mauck vs. Ins. Co., 4 Penne- 
will (Del.), 325. 

The New York statute was introduced by the plaintiff and ad- 
mitted by the court, for the purpose of showing that notice of 
the maturity of premiums should have been given. But the 
court afterward ruled that the law was not applicable to policies 
issued in this state, so that the objection to the admission of this 
evidence was thus eliminated. 

The testimony of J. S. Hall and Charles Matthews was com- 
petent as corroborating Mrs. Matthews, who had testified as to 
the payment of the premiums. What she formerly said to them 
was clearly admissible for this purpose, and the court restricted 
the evidence within proper limits, under rule 27 of this court: 
140 N. C., 662. 

We have carefully examined the case, and find no error in the 
rulings at the trial. 

No error. 
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SUPREME COURT OF MISSOURI. 


Division No. 1. 


BURRIDGE 
va. 
NEW YORK LIFE INS. CO.* 


The policy was issued subject to a statute providing that deductions 
from the net value in determining temporary insurance should be 
limited to indebtedness on account of premiums. 


Held, That a subsequent amendment extending the character of the 
indebtedness was not retroactive. 

Held, That a contract under which the company advanced money on the 
policy, taking the latter as collateral was not independent of, but 
contemplated by, a policy providing for such loans. 

Held, That under a policy providing for the deduction of indebtedness 
for premiums in determining the temporary insurance, the company 
cannot cancel a policy assigned to it as collateral for a loan in order 
to pay the loan and deduct other indebtedness than for past pre- 
miums. 

The statute provided that upon the surrender of the policy for a sum 
adequate in the judgment of the holder, certain provisions should 
not apply. 

Held, That the foreclosure by the company of a lien on the policy and 
the application of part of its surrender value to cancel the lien and 
the sending of a check for the balance to the holder and beneficiary 
which was never received, the policy was not surrendered for an 
adequate consideration. 

Held, That the statute prescribing how the net value must be computed 
and applied in estimating the temporary insurance to be granted in 
case of nonpayment of premium is not a violation of the Fourteenth 
Amendment prohibiting an impairment of the right of contract. 


Appeal from St. Louis Circuit Court. Action by Lee S. Bur- 
ridge against the New York Life Insurance Company. Plain- 
tiff was nonsuited, and the same having been set aside and a 
new trial granted, defendant appeals. 


Jupson & GREEN and JAs. H. McInrosu, for Appellant. 
JONES, JONES, HocKER & DAVIS and WetumMan, Goocu & 
SmytH, for Respondent. 
LAMM, J. 
Defendant is a life insurance company incorporated in the 
state of New York. At the times in hand John H. Reifsnyder 
was a resident and citizen of Missouri and so was his wife, 
Frances A. On February 20, 1894, defendant, as insurer, is- 


* Decision rendered, Feb. 26, 1908. 
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sued to John H. Reifsnyder, as the insured, a policy for $5,000, 
naming his said wife as beneficiary. Her right was absolute, 
i. €., the policy itself contained no provision permitting the in- 
sured to change the beneficiary. The application for it was 
made to defendant’s St. Louis agent. The policy was delivered 
by him in St. Louis, and the case proceeds on the theory that 
defendant was transacting a life insurance business in the state 
of Missouri under its laws in that behalf made and provided, 
that the policy is a Missouri contract, and hence the lex loci 
contractus governs. Reifsnyder died November 3, Igor. It 
stands admitted that payment of the policy was demanded, was 
refused, that defendant denied liability, and that by so doing it 
waived notice of proofs of death. Frances A. Reifsnyder on the 
5th day of May, 1903, made a formal written assignment of her 
right, title and interest in the policy, and of her right, claim, ac- 
tion and demands thereon to the plaintiff, who sues. At the 
close of a trial before the Honorable Moses N. Sale, presiding 
judge of Division No. 2 of the St. Louis Circuit Court, and a 
jury, a peremptory instruction was given for defendant. There- 
at plaintiff excepted and asked a nonsuit with leave. One going, 
he presented in due season his motion to set it aside. This mo- 
tion was allowed. Thereat defendant in turn excepted and 
appeals from the order granting a new trial. The suit was for 
the policy face less a certain policy loan made the insured. The 
recovery sought was thereby put below our jurisdiction. Juris- 
diction, however, is conceded here because by answer there are 
lodged in the case constitutional questions. No question is 
made on the pleadings, and it will do to say on that behalf that 
they were sufficient to raise all questions made by learned 
counsel. 


The controversy turns on a policy loan, a default in a pre- 
mium payment, a default in paying the interest on the loan, and 
an alleged surrender and cancellation of the policy under the 
terms of an alleged policy pledge made as collateral security for 
said loan. In a nutshell defendant’s contention is that the policy 
with all its accumulations was pledged to it by the insured and 
the beneficiary to secure a policy loan, that under the terms of 
that pledge a default was made, and the policy was canceled to 
pay the loan, and surrendered. On the other hand, plaintiff 
(conceding the loan and default) contends that under the non- 
forfeiting clauses of the statutes of Missouri, then in force, the 
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policy was alive at Reifsnyvder’s death, and that defendant must 
pay the face of the policy less the loan. 
In the determination of the case, the following record facts, 
agreements and statutes are involved, viz. (section 5856, Rev. 
Mo., 1889 [Ann. St., 1906, p. 2960]) :-— 


No policies of insurance on life hereafter issued by any life 
insurance company authorized to do business in this state, on 
and after the first day of August, 1879, shall, after the pay- 
ment upon it of two full annual premiums, be forfeited or be- 
come void by reason of the nonpayment of premium thereon, 
but it shall be subject to the following rules of commutation, 
to wit: The net value of the policy, when the premium be- 
comes due and is not paid, shall be computed upon the Ameri- 
can experience table of mortality, with 414 per cent interest 
per annum, and after deducting from three-fourths of such net 
value any notes or other indebtedness to the company, given 
on account of past premium payments on said policy issued 
to the insured, which indebtedness shall then be canceled, the 
balance shall be taken as a net single premium for tempo- 
rary insurance for the full amount written in the policy, and 
the term for which such temporary insurance shall be in force 
shall be determined by the age of the person whose life is in- 
sured at the time of default of premium and the assumption 
of mortality and interest aforesaid. 


This statute in the Revision of 1899 is, so:far as this contro- 
versy is concerned, substantially the same. It reads (section 
7897, Rev. St. Mo., 1899 {| Ann. St., 1906, p. 3752]) :— 


No policies of insurance on life hereafter issued by any life 
insurance company authorized to do business in this state, on 
and after the first day of August, A. D. 1879, shall, after pay- 
ment upon it of three annua! payments, be forfeited or become 
void, by reason of nonpayment of premiums thereof, but it 
shall be subject to the following rules of commutation, to wit: 
The net value of the policy, when the premium becomes due, 
and is not paid, shall be computed upon the actuaries’ or com- 
bined experience table of mortality, with 4 per cent interest 
per annum, and after deducting from three-fourths of such net 
value any notes or other evidence of indebtedness to the com- 
pany, given on account of past premium payments on said 
policies, issued to the insured, which indebtedness shall be 
then canceled, the balance shall be taken as a net single pre- 
mium for temporary insurance for the full amount written in 
the policy; and the term for which said temporary insurance 
shall be in force shall be determined by the age of the person 
whose life is insured at the time of default of premium, and 
the assumption of mortality and interest aforesaid. 
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During the Forty-second General Assembly (Laws 1903, p. 
208) section 7897, supra, was amended as follows :— 


Section 1. That section 7897, article 2, chapter 119, of the 
Revised Statutes of Missouri of 1899, be and the same is 
hereby amended by striking out the words “any notes or other 
evidence of indebtedness to the company, given on account 
of past premium payments on said policies, issued to the in- 
sured, which indebtedness shall be then canceled”, in the tenth, 
eleventh and twelfth lines, and inserting in lieu thereof the 
words “any notes given on account of past premium pay- 
ments on said policy issued to the insured, and any other evi- 
dence of indebtedness to the company, which notes and in- 
debtedness shall be then canceled”, so that said section, when 
amended, will read as follows: (Here follows section 7897 as 
amended, q. v. [Ann. St., 1906, p. 3752].) 


Section 7899, Rev. St., 1899 (Ann. St., 1906, p. 3754), provides 
that :-— 


If the death of the insured occur within the term of tempo 
tary insurance covered by the value of the policy as deter- 
mined in section 7897, and if no condition of the insurance 
other than the payment of premiums shall have been violated 
by the insured, the company shall be bound to pay the amount 
of the policy, the same as if there had been no default in the 
payment of premium, anything in the policy to the contrary 
notwithstanding: (Here follows provisos not material here.) 


Section 7900, Rev. St., 1899 (Ann. St., 1906, p. 3755), points 
out certain cases to which the foregoing statutes shall not be 
> ‘tT ° . . 
applicable. The material one here is this :— 
If the policy shall be surrendered to the company for a con- 


sideration adequate in the judgment of the legal holder there- 
of, then, * * * this article shall not be applicable. 


So much for the statutes. 


The policy contained the following loan provision :— 


The company will make advances as loans upon this policy 
at the fifth or any subsequent anniversary of the insurance, 
within the accumulation period, under the following condi- 
tions: First. That premiums are paid in full to the time when 
the loan is made, including the premium for the entire insur- 
ance year then beginning. Second. That the aggregate 
amount of loans outstanding from the sixth to the tenth years, 
inclusive, shall not exceed $1,400; from the eleventh to the 
fifteenth years, inclusive, shall not exceed $3,180; and from 
the sixteenth to the twentieth years, inclusive, shall not ex- 
ceed $3,475. Third. That the policy shall be duly assigned to 
the company as collateral security for the loans, and deposited 
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at the home office. Fourth. That interest at the rate of 5 per 
cent per annum shall be paid upon all such loans at the anni- 
versary of the insurance next succeeding, and annually there- 
after until the loans are paid off. Fifth. That the loans shall 
be for such time as the borrower may elect, not longer, how- 
ever, than to the end of the accumulation period. (Any in- 
debtedness to the company, including any balance of the cur- 
rent year’s premium remaining unpaid, will be deducted in 
any settlement of this policy or of any benefit thereunder.) 
After the policy had been in force for five years and six an- 
nual premiums had been paid by the insured there was borrowed 
from the company, in pursuance of the aforesaid policy provi- 
sion, $1,400, evidenced by the following “‘policy loan agreement” 
(omitting signatures) :— 


An agreement made this 27th day of February, 1899, be- 
tween the New York Life Insurance Company, party of the 
first part, and Frances A. Reifsnyder and John H. Reifsny- 
der, party of the second part. Whereas, said party of the 
first part has this day loaned to said party of the second part 
the sum of fourteen hundred dollars, the receipt of which is 
hereby acknowledged, upon the pledge of Policy No. 591,221, 
and its accumulations, issued by said party of the first part on 
the life of John H. Reifsnyder; and whereas said party of the 
second part hereby pledges to and has deposited with said 
party of the first part, as collateral security for the repay- 
ment of said loan with interest, said policy and its accumula- 
tions; now this agreement witnesseth that said parties, in 
consideration of the premises and of the mutual covenants 
hereinafter mentioned, hereby mutually covenant and agree 
as follows: 1. That interest in advance at the rate of five (5) 
per cent per annum shall be paid upon said loan from the date 
of said loan to the next anniversary of said policy, to wit: the 
14th day of February, 1900, and annually in advance there- 
after, at the home office of said party of the first part. (Note. 
Interest is payable in advance, but in case said loan is repaid 
or said policy cancelled under section 4, interest will be 
charged only to the date of repayment or of cancellation, and 
any excess paid will be refunded.) The date of cancellation 
will be the day after the month of grace expires. In case of 
the death of the insured interest will be charged only to the 
date of the approval of death, and any excess paid will be re- 
funded. 2. That said party of the second part shall be at lib- 
erty to repay said loan with accrued interest, at any time. 3. 
That the repayment of said loan, with accrued interest, shall, 
without further action, cancel and annul this agreement, and 
that thereupon the company will return said policy, duly re- 
leased, to said party of the second part. 4. That in the event 
of default in payment of said interest or of any premium on 
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said policy, for one month after they shall respectively become 
due, said party of the first part, which is hereby irrevocably 
appointed attorney for that purpose, is hereby authorized at 
its option to cancel said policy and its accumulations, for the 
customary cash surrender value then allowed by said party of 
the first part for the surrender of policies of this class, said 
party of the first part in that case being liable to said party 
of the second part for the return of the balance only of said 
cash surrender value, after deducting said loan and accrued 
interest. 5. That in the settlement of any claim or any bene- 
fit under said policy before said loan with accrued interest 
shall have been fully paid, said party of the first part shall be 
liable to said party of the second part for the return of the 
balance only of the proceeds of said policy after de- 
ducting said loan and accrued interest and any other 
indebtedness. 6. That any notice under this agree- 
ment may be given either personally or by mailing it at the 
postoffice addressed to the office or last known place of resi- 
dence of said party of the second part, and that any notice so 
mailed shall be deemed to have been served on the day fol- 
lowing the day it was deposited at said postoffice. 7. That all 
the conditions, limitations and requirements of said policy, 
except as herein expressly modified, remain in full force. 

In witness whereof, the parties hereto have hereunto set 
their hands and seals the day and vear first above written, in 
duplicate. 

The policy premium payment date was fixed at February 14th 
in each year. The insured also paid his premium and interest 
for 1900 (making seven annual premium payments), but de- 
faulted in paying both interest and premium on February 14, 
1901, and this default continued until his death. 

There is evidence that for a year prior to his death the in- 
sured was non compos, was watched as one who had lost his 
mental reckoning, and attended to no business. It seems that 
within the time allowed by the policy, to wit, on the 4th day of 
June, 1901, he made (or was caused to make) an application to 
the company for the reinstatement of his policy, his brother liv- 
ing in the East furnishing the money. But a medical examina- 
tion determined he was not an insurable risk at that time, and 
thereupon the application was refused. On the heels of this 
refusal, defendant company undertook, by its check, to return 
the money advanced for the reinstatement, to wit, $512.75, said 
money having apparently laid in defendant's St. Louis office 
pending the result of the application. There are certain facts 
relating to the alleged return of this money and certain conten- 
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tions made with reference to the same that do not affect the 
legal propositions in the case or touch the merits, as we see it; 
since it is not contended the policy was “reinstated” and purged 
of the default. 

After the fact was ascertained that Reifsnyder was not an in- 
surable risk at the time of his application for reinstatement, to 
wit, on June 18, 1901, defendant company foreclosed its lien as 
pledgee of the policy which it then held, and indorsed on the 
policy a memorandum of its surrender and cancellation for non- 
payment of the February, 1901, premium and interest. By its 
actuaries and other experts it undertook to determine the cus- 
tomary cash surrender value of the policy at that time, and did 
determine it at $1,649.42. It then deducted its loan and accrued 
interest from the aforesaid cash surrender value and found a 
balance of $243.59 in its hands due on the policy after cancella- 
tion as aforesaid. Thereupon on the 21st day of June, Igor, it 
drew its check for said sum, payable to the order ‘of the insured 
and the beneficiary, and put the same in the mails accompanied 
by a letter addressed to John H. Reifsnyder, Room 406 Security 
duilding, St. Louis, Mo. At that time John H. Reifsnyder was 
at Pottstown, Pa., with his brother where he remained to within 
a month of his death. ‘The letter containing that check appar- 
ently never reached him as addressee. The check itself ap- 
parently never came into his hands nor into the hands of the 
beneficiary, and was never cashed. Mr. Reifsnyder had been 
secretary of an annuity company, having its office in Room 406 
Security Building, St. Louis, Mo., and usually got his mail 
there. For a year he had not been performing the duties of 
secretary on account of his mental affliction. At a certain time 
one Secor, his brother-in-law, was appointed his administrator. 
One year after the check was dated and six months after Reif- 
snyder’s death it came into the possession of Mr. Secor from 
one Mesmer who, it seems, was an officer of said annuity com- 
pany and officed at Room 406 Security Building. Mr. Secor de- 
livered it to Mr. Jones, plaintiff's attorney, and he tendered it 
at the trial to defendant, unindorsed and uncashed. Mesmer 
was not called as a witness by either party, and how he got pos- 
session of this check is dark. If speculation be indulged it pre- 
sumably came into his hands in handling Mr. Reifsnyder’s mail 
delivered at the office of the annuity company. 

It is stipulated that the reserve or net value of the policy in 
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suit, on the 14th day of February, 1go1, according to the Ameri- 
can Experience Tables of Mortality, was such a sum that if 
three-fourths of it be applied as a net single premium to the 
purchase of extended insurance it would, at the then age of the 
insured, extend the policy for the full amount written in it for a 
period far beyond Reifsnyder’s death. Any other facts neces- 
sary to the determination of material contentions in the case will 
appear in the opinion. On this record did the court err in set- 
ting aside the nonsuit ? 

1. In this court, on March 20, 1903, there was handed down 
a decision in Smith vs. Mutual Benefit Life Ins. Co., 173 Mo., 
329. That case was considered first in division and then in banc. 
What was decided by it was after mature deliberation in the 
light of able briefs and arguments. It hinged on the interpreta- 
tion to be given to that clause of section 7897, supra, pointing 
out the rule for getting at the net value sum to be applied to the 
purchase of temporary or extended insurance on default in the 
fourth or any subsequent annual premium payment. Attending 
to that section as it read when the policy issued and when the 
insured died, it will be observed that the net value of the policy 
is to be computed. Then from three-fourths of such net value 
there is to be taken away—what? All indebtedness? Not at 
all. There shall be taken away “any notes or other evidence of 
indebtedness to the company, given on account of past premium 
payments on said policies”. The residue, if any, then goes auto- 
matically to the purchase of temporary or extended insurance. 
In the Smith Case there was a loan made on the strength of the 
reserve value of the policy. Part of the loan was on account of 
past premium payments but part of it was for a present cash loan 
at large. If the whole of the loan was to be deducted from the 
net value, then there was no purchasing power left to the net 
value, and ergo, no extended insurance in the Smith Case. But, 
on the other hand, if only that part of the loan made on account 
of past premium payments was to be deducted from the net 
value before the purchase of extended insurance then there was 
a residuum left to be applied under the statute to the purchase 
of such extended insurance, and, in that event, the policy was 
alive and the company liable. In that case, therefore, the scope 
and meaning of that clause of our nonforfeiture insurance stat- 
ute was held in judgment in the stiffest sense, and this court de- 
cided that the statute was mandatory; that the character of the 


( 





1908. } Burridge vs. New York Life Ins. Co. 457 


indebtedness to be deducted from the net value before applying 
the residue to the purchase of temporary or extended insurance 
must be looked to and was limited by the clear words of the 
statute “to notes or other evidences of indebtedness to the com- 
pany, given on account of past premium payments” on the policy 
issued to the insured; and did not include notes and evidences 
of indebtedness arising in other ways. It is net apparent, as- 
suming the statute be constitutional, how, giving heed to the 
hornbook maxim “expressio unius”, etc., any other conclusion 
could have been arrived at in reason. It was held furthermore, 
in effect, that such provisions of law evidenced a sound and just 
governmental policy, and wrote into every policy of life insur- 
ance, coming within its purview, a mandate not to be abrogated 
in whole, or hedged about or lopped off in detail, by policy pro- 
visions, nor to be contracted away otherwise than as prescribed 
by statute. 

Seven days after the decision in the Smith Case, and presum- 
ably on account of it, the Forty-second General Assembly, then 
in session, amended section 7897, supra: Laws 1903, p. 208 
(Ann. St., 1906, § 7897), supra. The significance of the amend- 
ment can be seen at a glance in section 1 of that act hereinbe- 
fore set forth. It struck from the body of the law the statutory 
restriction upon the character of the notes and other evidence of 
indebtedness to be deducted from the net value before applying 
it to the purchase of temporary insurance, and in it wrote in lieu 
thereof a broader provision, to wit, a clause providing that there 
should be deducted from this net value not only 

Any notes given on account of past premium payments on 

said policy issued to the insured, 
But, also, 


Any other evidence of indebtedness to the company. 


It becomes plain, then, that if the policy in suit had been is- 
sued and the loan made under the provisions of the amendment 
of 1903, the case would present a boneless contention. But the 
act of 1903 was not retrospective under settled rules of law. It 
did not hark back to cover outstanding policies and policy loans; 
the general rule being that legislative acts must be construed as 
prospective in intention and application, and not retrospective 
unless their language calls for retroactive operation: Haarstick 
vs. Gabriel, 200 Mo., loc. cit., 244 et seq.; ManWaring vs. Mis- 
souri Lumber & Mfg. Co., 200 Mo., loc. cit. 731 et seq., and 
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cases cited. See, also, section 15 of article 2, Const. In fairness 
to appellant’s learned counsel it should be said they do not con- 
tend the act of 1903 was retroactive. As we grasp it, their con- 
tention is that the clause stricken out by the 1903 amendment 
was bad law, that, contra, the amendment is good law, and puts 
the policy of our insurance laws in tune with the state and Fed- 
eral Constitutions, and the general right of freedom of contract. 
This case may proceed, then, on the assumption that the amend- 
ment of 1903 was not retroactive, and therefore as a legislative 
utterance it in no wise controls the issues at bar. 

2. Plaintiff stands upon the Smith Case. Defendant con- 
cedes, arguendo, that the case at bar is not without similarity to 
the Smith Case, but counsel say there are differences distinguish- 
ing it, in that: “(1) There is here an independent contract of 
commercial pledge distinct from the policy. (2) The entire loan 
was made for the purpose of payment of premiums. (3) There 
was an actual settlement and payment to the insured constituting 
a surrender of the policy.” Is there substance in these conten- 
tions? We think not; because :— 

(a) The loan and pledge contract in the case at bar is in no 
fair sense a contract distinct and independent from the policy. 
To the contrary, such loan and pledge was contemplated by the 
policy itself. It involved the policy, it may be likened unto an 
egg laid in the policy and subsequently hatched—i. e., was made 
in pursuance of its terms. But were it conceded by way of argu- 
ment that either the loan or the policy pledge were an inde- 
pendent contract distinct from the policy, vet neither the one 
nor the other were more “independent” in principle than in the 
Smith Case. The case in hand, therefore, in the particulars now 
up for consideration should be controlled by that case, if it is to 
be followed. 

(b) But it is asserted that the entire loan in the case at bar 
was made for the purpose of payment of premiums, and that this 
earmarks the case and distinguishes it from the Smith Case. 
If this were true, then under the rationale of that case plaintiff 
could not recover in this; for in that event on the wording of 
the statute as there interpreted the whole of the loan would be 
deducted from the net value before any of such net value should 
go to the purchase of extended insurance, and if application be 
made here on tltis basis plaintiff must be cast. This contention 
seeks the uncovering of further facts. It will be observed that 
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by the policy loan provision it is made a condition precedent to 
the granting of any loan whatever that the fifth, or some subse- 
quent, anniversary of the insurance should happen before a loan 
can be made, and that premiums are to be paid in full to the 
time of the loan, including the premium for the entire insurance 
year then beginning. It will be observed that the whole policy 
plan contemplates the payment of premiums in cash when due. 
In this condition of things (given a policy loan, as here) a vio- 
lent presumption at once arises in the absence of evidence to the 
contrary that as each annual premium fell due the insured paid 
it in cash, and the insurer received it up to and inclusive of the 
fifth anniversary premium. If, now, this presumption is to be 
rebutted and overcome, defendant has the laboring oar—the 
burden of proof is on its shoulders. How did it carry this bur- 
den? Well or ill? Manifestly, not well. And this is so because, 
as said by Lord Mansfield in Blatch vs. Archer (Cowper, 63, 65): 
“All evidence is to be weighed according to the proof which it 
was in the power of one side to have produced, and in the power 
of the other side to have contradicted.” Applying that rule here, 
it becomes plain that if there were any notes or evidences of in- 
debtedness to the company given by the insured or the insured 
and the beneficiary “on account of past premium payments”, the 
evidence of such fact was peculiarly within the knowledge and 
keeping of defendant company, and the failure to produce that 
evidence would seem fatal to defendant’s claim. If there were 
any such loans:or evidences of indebtedness it was an affirma- 
tive fact to be proved affirmatively by the best evidence of which 
the case was susceptible. The burden did not rest upon the 
plaintiff to disprove but on defendant to prove. When Secor 
was on the stand on cross-examination he testified by questions 
and answers as follows (referring to his gathering up papers be- 
longing to Mr. Reifsnyder after his death): “Q. Did you get 
any papers connected with the New York Life Insurance Com- 
pany? A. No, sir. Q. Or with the policy? A. No, sir. Q. Did 
you ever find a copy of the loan agreement made with the com- 
pany? A. No, sir. Q. You knew that there was one? A. No, 
sir. Q. You knew there was a loan made on the policy? A. I 
knew he made a loan and that the money went to pay premi- 
ums. All that money that he got went to pay premiums. Q. 
Did he tell you he defaulted on the premium of February 14, 
1g01? A. No, sir.” Again, on re-examination, he testified in 
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relation to his knowledge of that matter, as follows: “Q. Now, 
with respect to the making of this $1,400 loan, you were not a 
party to that, and knew nothing about the facts vourself at all, 
do you? A. No, sir; I didn’t know it was made until afterward. 
Q. You don't know how that $1,400 was paid to Dr. Reifsnyder, 
or where, do you? A. Only what was talked of afterward. He 
said it all went for premiums is all | know. Q. Whatever you 
know about that is what some one else has told you? A. That’s 
right.” Such is the evidence on which defendant relies. It is 
apparent from the foregoing that not a shred of probative proof 
appears upon which defendant can base its contention that the 
policy loan in this instance was given on account of premium 
payments on the policy in suit. Mr. Secor testifies to nothing of 
his own knowledge. At most, what he said was but the echo of 
what was told him by the insured after the event. The rights 
vested in the beneficiary under the old-line policy in suit do not 
hang dangling on the thin and precarious thread of such an ad- 
mission as that. The‘answers of Mr. Secor are not closely re- 
sponsive to the questions, and even if it were conceded they 
were responsive, and that the testimony was competent, yet it 
does not disclose what premiums the loan went to pay. Did he 
refer to past premiums on the policy in suit or to premiums on 
other policies? Had the insured borrowed the money from other 
sources to pay these premiums, and did he repay such outside 
loans when the policy loan was made? If so, that would in a 
way explain what Secor meant. We think it clear that this bit 
of cloudy evidence, cropping out incidentally in cross-examina- 
tion, should not be allowed any probative force, in the absence 
of the production of conclusive evidence that must have been 
in the possession of defendant—if any existed—to the effect that 
it had been carrying the past premium payments of the insured 
in the way of notes or other evidences of indebtedness. The 
point is ruled against defendant. 

(c) Finally, it is urged by counsel that “there was an actual 
settlement and payment to the insured constituting a surrender 
of the policy”. This contention is said to arise from the fact that 
at a certain time in June, 1901, the defendant company fore- 
closed its lien as pledgee of the policy, and applied the bulk of 
its surrender value to the payment of the debt for which the 
policy and its accumulations stood as security, and sent the 
residue of such surrender value to the beneficiary and the in- 
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sured by its check of June 21, Igor, for $243.59. Counsel not 
only say that defendant had the clear commercial right to take 
the policy pledge, make the pledge agreement and to enforce 
that agreement according to its terms, notwithstanding our in- 
surance law, but in the evolution of their argument they further 
set up the claim that, under section 7900, defendant had the 
right to take a surrender of the policy “for a consideration ade- 
quate in the judgment of the legal holder thereof”, and that what 
was done in this instance amounts to a compliance with that 
statute and is protected by its terms. If our statute is uncon- 
stitutional, if the Smith Case is illy-considered law, then the first 
branch of defendant’s contention is sound; otherwise, not. But 
we remain satisfied with the reasoning and conclusion in the 
Smith Case. We hold now, as we held then, that neither at the 
policy date or by any supplemental subsequent contract, in legal 
effect an amendment to the policy, was it permissible to whittle 
away the mandate of the nonforfeiting statute requiring the net 
value of the defaulted policy to be applied to extended insur- 
ance. If the deduction made from that net value are notes 
coming within the statutory description, it is well enough, but 
if they fall within the interdiction of the statute it is bad. It 
matters not whether the mischief be done when the policy was 
executed and springs from its own loins by use of a policy term 
forbidden by law, or whether it sprang up afterward by indirec- 
tion; because it ought not to be held that one can do in a circle 
what he cannot do on a straight line. 

The remaining question is whether what defendant did in 
sending a check to the beneficiary and the insured for the re- 
mainder of the surrender value of the policy, after subtracting 
the loan and interest, amounts to a compliance with section 7900. 
That section plainly contemplates that the relation of insurer 
and insured may be brought to an end if the insurer complies 
with its provisions, and the policy is surrendered “for a consid- 
eration adequate in the judgment of the holder’. In this case 
we need not decide what would have been the result if the in- 
sured and the beneficiary, with full notice of all the facts, had 
accepted the check for the balance of the surrender value, had 
cashed it'and appropriated its proceeds to their own use; be- 
cause no such case is here. The evidence indicates that neither 
the one nor the other received the check, and it conclusively 


‘ . . . *,* - 
shows it was never cashed or appropriated. In this condition of 





462 Insurance Law Journal, [May, 


things we cannot hold that the policy was surrendered to the 
company by that transaction, “for a consideration adequate in 
the judgment of the legal holder thereof”. “Judgment”, as the 
word is used in the statute, implies deliberate action or knowl- 
edge of the fact—implies conscious consent. Here there was 
neither. Men’s minds must meet in such contracts of surrender 
as contemplated by that section. Here there was no meeting 
of mind, and no estoppel; for estoppel proceeds on knowledge. 
An inference of acquiescence sometimes arises by retaining a 
check or an account rendered. But, manifestly, no such infer- 
ence could arise in this case. Here, the check was not retained, 
for it was never in fact received by the insured or the benefici- 
ary. No man may retain, unless he receives. Nor would it seem 
reasonable to draw such inference of acquiescence if the check 
had been received by the insured, he being non compos. <A 
policy of insurance may be forfeited by default in premium pay- 
ment made by one non compos: Klein vs. Ins. Co., 104 U. S.. 
89. In such case others might pay the premiums and prevent 
the default, but that principle does not apply here: 1 Am. & 
Eng. Ency. (2d Ed.), 452. The point is ruled against the de- 
fendant. 

3. But defendant's learned counsel contend in effect that, if 
we should hold the case at bar is controlled by the Smith Case, 
then there is left to them the proposition that our statute as in- 
terpreted by that case is unconstitutional as an impairment of 
the right of contract. They put their finger on certain provisions 
in both Federal and state Constitutions (to wit, the Fourteenth 
Amendment to the Constitution of the United States and section 
4, art. 2, of the Constitution of Missouri), which they say present 
an impassable barrier to the passage of such a law. We are not 
impressed with the soundness of his proposition. The defendant 
company had no right to do business in Missouri except by the 
permission of the laws of this commonweatlh and under such 
constitutional conditions as those laws imposed. Knowing the 
law, it applied for, and received permission to come into Mis- 
souri and make insurance contracts. When the contract in suit 
was entered into in 1894 there was a limitation put upon the 
right to make it. By that limitation, defendant could only write 
insurance contracts of a certain character, to wit, policies not 
subject to forfeiture on certain contingencies, and subject to 
have their net value computed, and that net value applied to the 
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purchase of temporary insurance after deducting loans of a spe- 
cified character and no other. That statute was impliedly ac- 
cepted by defendant when it accepted its license to do business. 
The defendant was not bound to come into the state of Mis- 
souri and write contracts of insurance attended with results in- 
dicated by the statute under consideration. That is not the 
question. Defendant did come in and did write insurance under 
the law: Whitfield vs. Ins. Co., 205 U. S., loc. cit., 495. It took 
its right to write insurance cum onere—the bitter with the sweet: 
New York Life Ins. Co. vs. Cravens, 178 U. S., 389; s. c. 148 
Mo., 583; Security Mutual Ins. Co. vs. Prewitt, 202 U. S., 246; 
Waters-Pierce Oil Co. vs. State of Texas, 177 U. S., 28; Daggs 
vs. Orient Ins. Co., 136 Mo., 382; s. c., 172 U. S., 566; State 
ex inf. vs. Standard Oil Co., 194 Mo., loc. cit., 148, 149. We rule 
the point against the defendant. 

Other points are discussed by counsel, but are not deemed 
material to the issues of the case in its present form. 

The premises considered, we conclude the court nisi did right 
in setting aside the nonsuit and reinstating the case for another 
trial. 

The judgment is accordingly affirmed. All concur. 
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A policy was taken out by the wife on the life of her husband, payable 
to herself or assignees, and further providing that in case of her 
death before that of her husband it should be payable to his chil- 
dren. Being unable to pay the premiums it was assigned by her to 
plaintiff's estate to pay the same and hold the policy until he should 
be repaid. He thereupon did so. A copy of the assignment was 
filed with the company. The wife died and afterward the husband, 
the assignee having paid more than the amount of the policy. 

Held, That the interest of the wife was contingent on her survival of 
the husband. 

Held, That in an action to establish an equitable lien and collect the 
amount of the policy by the assignee the beneficiaries are necessary 
parties. 

Held, That where the company belonged to another state and the policy 
was held by the. trustee of the decedent assignee as an asset of his 
estate, the subject matter of the action was personal property within 
the statute authorizing service of summons by publication on non- 
residents 


Appeal from Supreme Court, Appellate Division. | Fourth 
Department. Action by Susan Morgan and others, trustees, 
against the Mutual Benefit Life Insurance Company. From 
an order of the Appellate Division of the Supreme Court in the 
Fourth Department (104 N. Y. Supp., 185, 119 App. Div., 645) 
affirming an order denying a motion to vacate an order directing 


the service of summons on certain defendants by publication, 
defendant company appeals, and a question of law is certified by 
the Appellate Division. 


Statement of facts by CHASE, J. 

In 1866 one Elizabeth A. Morgan made application in this 
state to the defendant insurance company for a policy of insur- 
ance upon the life of her husband, Orson A. Morgan. The ap- 
plication was accepted, and the policy of insurance was delivered 
to her in this state. The said policy is payable to said Elizabeth 
A. Morgan, or assigns, and it is therein further provided that, if 
she should die before Orson A, Morgan, the amount of the in- 
surance shall be payable to his children or to their guardian, if 


*% Decision rendered, Nov. 1, 1907. 
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under age. Both Mr. and Mrs. Morgan became unable to pay 
the premiums on said policy, and on or about the 23d day of 
March, 1871, they requested the plaintiffs’ testator, who was 
then living, to pay said premiums and preserve and keep said 
policy in force. The said insurance policy and the moneys due 
and to grow due thereon was thereupon assigned by Elizabeth 
A. Morgan, with the knowledge and consent of her husband, to 
the plaintiffs’ testator in writing, to hold until he should receive 
full payment of all sums that he should pay for premiums there- 
on, and a copy thereof was delivered to and accepted by the 
insurance company. Thereafter the plaintiff’s testator each and 
every year until his death on April 9; 1890, paid the premiums 
on said policy, and after the death of plaintiffs’ testator these 
plaintiffs, as executors and as trustees, paid the premiums there- 
on until the death of the person whose life was insured. After 
the assignment of said policy, no premium was ever paid thereon 
by Mr. or Mrs. Morgan or by his children. The premiums paid 
on said policy by the plaintiffs and their testator amount to more 
than the full sum now payable thereon, Elizabeth A. Morgan 
died in 1904, and Orson A. Morgan in 1905. After the death 
of Orson A. Morgan, due proofs of loss were filed with the com- 
pany by the plaintiff, and also by the heirs at law of Orson A. 
Morgan. All of said heirs at law reside without the state of 
New York. Elizabeth A. Morgan and Orson A. Morgan were 
each at the time of the execution and delivery of said policy and 
at the time of the assignment thereof residents of the state of 
New York. The plaintiffs reside and the said testator in his 
lifetime and at all the times herein mentioned resided in the 
state of New York, and the policy of insurance since its delivery 
has always remained in the state of New York. Since the as- 
signment of said policy it remained continuously in the posses- 
sion of the plaintiffs’ testator until his death, and since his 
death it has been in the possession of the plaintiffs. The de- 
fendant insurance company is,a foreign corporation, having its 
principal office and place of business in the state of New Jersey. 
It is authorized to do business within the state of New York 
pursuant to statutes in this state made and provided. On Octo- 
ber 6, 1905, this action was commenced against the said insur- 
ance company and said heirs at law for the purpose of ascer- 
taining and determining the interests of the parties to the ac- 


tion in said policy of insurance, and to establish an equitable lien 
VoL, XXXVII.—30. 
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by the plaintiffs upon said policy and the moneys due thereon 
to the extent of the moneys paid by them and by their testator 
upon said policy, and for the collection of said policy against the 
insurance company. 

The defendant insurance company duly appeared in the ac- 
tion. Thereafter, upon application of the plaintiffs, an order 
was granted directing the service of the summons upon said 
heirs at law by publication, and service has been made on them 
pursuant to said order, but they have not appeared in the action. 
The defendant insurance company answered the plaintiffs’ com- 
plaint, and admitted that it issued said policy as in the com- 
plaint alleged and that the amount of said policy as stated in 
the complaint was then owing by it; but it further alleged that 
in the month of November, 1905, the said heirs at law com- 
menced an action against it in the Superior Court of the county 
of San Francisco in the state of California, and therein de- 
manded judgment against it for the amount of said policy and 
interest, and that the policy of insurance mentioned in the said 
action so brought in California was the same policy of insur- 
ance and the claim thereon was the same claim mentioned and 
referred to in this action, and it submitted its rights to the pro- 
tection of the court. Thereafter said insurance company moved 
upon the papers upon which the order of publication was 
granted that said order of publication be set aside and canceled 
upon the ground that the court had no jurisdiction to direct pub- 
lication of the summons against the defendants, said nonresident 
heirs at law in this action. The motion was denied, and an ap- 
peal was taken therefrom to the Appellate Division, where the 
order was affirmed, but leave was granted to the defendant in- 
surance company to appeal to this court and said Appellate Di- 
vision certified that a question of law had arisen which should 
be determined by this court, as follows, to wit: “Was there 
jurisdiction to make the order made in this action entered in 
the Erie County clerk’s office on the 4th day of June, 1906?” 


Louis L. BABcock and CHAUNCEY J. HAMLIN, for Appellant. 
JosEPH H. Morey and Norris Morey, for Respondents. 


CHASE, J. (after stating the facts as above). 
The interest of the plaintiffs’ assignor, Elizabeth A. Morgan, 
in the policy of insurance, was contingent upon her surviving her 
husband: Bradshaw vs. Mutual Life Ins. Co., 187 N. Y., 347. 
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As she did not survive her husband, the plaintiffs seek in) this 
action to charge said policy and the proceeds thereof with the 
amount paid by them and their intestate for premiums thereon: 
3 Pomeroy’s Equity Jurisprudence, § 1243; 25 Cyc., 774, 775; 19 
Am. & Eng. Ency. of Law, p. go; Mandeville vs. Kent, 88 Hun, 
132; Brick vs. Campbell, 122 N. Y., 337; Conn. Mutual Life 
Ins. Co. vs. Burroughs, 34 Conn., 305; Lane vs. N. Y. Life Ins. 
Co., 56 Hun, 92. The defendants other than the insurance com- 
pany are proper and necessary parties to this action: Stein- 
bach vs. Prudential Ins. Co., 172 N. Y., 471; Mahr vs. Nor- 
wich U. F. Ins. Society, 127 N. Y., 452. The defendant insur- 
ance company, therefore, had a standing in court to move to 
vacate the order of publication: Brandow vs. Vroman, 29 App. 
Div., 597. This is not disputed by the plaintiffs. 

Service of a summons upon nonresidents of the state of New 
York may be made as provided by section 438 of the Code of 
Civil Procedure. It is therein provided as follows :— 


An order directing the service of a summons upon a de- 
fendant, without the state, or by publication, may be made in 
either of the following cases: * * * (5) Where the com- 
plaint demands judgment, that the defendant be excluded from 
a vested or contingent interest in or lien upon, specific real 


or personal property within the state; or that such an inter- 

est or lien in favor of either party be enforced, regulated, de- 

fined or limited; or otherwise affecting the title to such prop- 

wy, * * F 

The term “personal property” is defined by statute. Section 
4 of the statutory construction law (chapter 677, p. 1486, Laws 
1892) provides as follows: “The term personal property in- 
cludes chattels, money, things in action, and all written instru- 
ments themselves, as distinguished from the rights or interests 
to which they relate, by which any right, interest, lien or incum- 
brance in, to or upon property, or any debt or financial obliga- 
tion is created, acknowledged, evidenced, transferred, discharged 
or defeated, wholly or in part, and everything, except real prop- 
erty, which may be the subject of ownership. The term chattels 
includes goods and chattels:” Rev. St., p. 4, c. 1, tit. 7, § 33; 
Code Proc., § 463; Code Civ. Proc. (1880), § 3343, subd. 7. It 
is not necessary to consider to what extent, if any, the Legisla- 
ture simply by statutory definition or provision can treat in- 
tangible personal property as within this state and subject it to 
the jurisdiction of our courts as against persons not served with 
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process within our territorial limits, because in this case not 
only are the plaintiffs as claimants residents of this state, but the 
debtor and the debt as well as the written instrument by which 
the debt was created, acknowledged and evidenced are in con- 
templation of law within this state. 

A foreign insurance company is not allowed to do business 
in this state until it submits itself fully to the jurisdiction of our 
courts. It must obtain from our Superintendent of Insurance a 
certificate. authorizing it to do business in this state. It is sub- 
ject to examination by the insurance department of this state, 
and it is required to deposit with the Superintendent of Insur- 
ance of this state or with the Auditor, Comptroller or general 
fiscal officer of the state by whose laws it is incorporated, stocks 
and bonds as provided by our statutes to the same amount as 
required by domestic insurance corporations, which stocks and 
bonds are held in trust for the benefit of all the policvholders of 
the corporation. A foreign insurance corporation is also re- 
quired to appoint our Superintendent of Insurance its attorney 
in this state upon whom all lawful process in any action or pro- 
ceeding against the corporation can be served. The authority 
of such foreign insurance corporation must be revoked in case 
it applies to remove into the United States Court any action 
brought against it in a court of this state. Our statutes ex- 
pressly provide that an action against a foreign corporation may 
be maintained by a resident of the state or by a domestic cor- 
poration for any cause of action. Such an action may be main- 
tained in this state by another foreign corporation or by a non- 
resident when the action is brought to recover damages for the 
breach of a contract made within this state. 

The presence of the insurance company in this state is not 
temporary, but continuous. It is legally and actually here, not 


only because process has been served upon it and it has ap- 


peared in the action, but it is here pursuant to the provisions 
of our statutes by authority of which it is doing business and 
maintaining offices in this state. The contract of insurance was 
made by it with a resident of this state through its agents so 
located and doing business here. Every transaction relating 
to the contract, its assignment and the payment of premiums 
thereon has occurred here. The policy of insurance and the 
claim against the insurance company for the amount payable 
on the policy of insurance are in the control of our court, and 
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any judgment that may be rendered in the action can be en- 
forced and made effectual in this state. As to such a claim, the 
insurance company should be treated as a domestic insurance 
company and as domiciled in this state. The situs of the debt 
would consequently be here, and the action is one to define and 
enforce an interest in specific personal property within the state 
within the meaning of the Code provision quoted. Whenever a 
question as to the situs of a similar claim against an insurance 
company doing business in a state pursuant to the statutes 
thereof has been directly involved in this court or in the Fed- 
eral courts, and it has been sought to uphold the situs of the 
claim in the state where the contract was made, it has been sus- 
tained. 

In Martine vs. International Life Ins. Society (53 N. Y., 339) 
an action was brought upon a policy of life insurance. The de- 
fendant was a foreign corporation. The court say: “The de- 
fendant sought and obtained the privilege of establishing and 
carrying on its business here under the regulations fixed by the 
statutes of this state. It established a permanent general agency 
and conducted its business here as a distinct organization, and 
was permitted by law to do this in the same manner as do- 
/mestic institutions. * * * As to the business transacted here, 
the company must be regarded as domiciled by the residence of 
its general agent and its local organization. = 

In New England Mutual Life Ins. Co. vs. Woodworth (111 
U. S., 138) the plaintiff corporation was organized in the state 
of Massachusetts. It issued a policy of insurance to the defend- 
ant’s intestate in Michigan. The defendant’s intestate died in 
the state of New York. The defendant subsequently moved to 
Illinois, and there obtained letters of administration upon the 
estate of the intestate, his deceased wife. The plaintiff was do- 
ing business in Illinois, and had an agent appointed there pur- 
suant to statute of that state on whom process could be served. 
The court, referring to the statutes of Illinois requiring every 
life insurance company not organized in Illinois to appoint in 
writing a resident attorney upon whom all lawful process against 
the company might be served with like effect as if the company 
existed in Illinois, say: “In view of this legislation and the 
policy embodied in it, when this corporation, not organized un- 
der the laws of Illinois, has, by virtue of those laws, a place of 
business in Illinois and a general agent there and a resident at- 
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torney there for the service of process and can be compelled to 
pay its debts there by judicial process and has issued a policy 
payable on debt to an administrator, the corporation must be 
regarded as having a domicile there in the sense of the rule that 
the debt on the policy is assets at its domicile so as to uphold 
the grant of letters of administration there.” 

In Sulz vs. Mutual R. F. L. Ass'n (145 N. Y., 563) the plaintiff 
as administratrix of her deceased husband commenced an action 
against the insurance company to recover on a policy of insur- 
ance on the life of her deceased husband. The policy was issued 
payable at the home office of the insurance company in New 
York. At that time the plaintiff and her husband resided in this 
state. Subsequently the insured went to the state of Washing- 
ton and took the policy of insurance with him, leaving the plain- 
tiff in this state. After his death in California leaving the policy 
of insurance in the state of Washington, an administrator was 
appointed in Washington, and he there commenced an action 
against the insurance company on the policy of insurance. The 
plaintiff was appointed administratrix in this state and subse- 
quently commenced the action here. The insurance company 
had an attorney in Washington upon whom pursuant to the 
statutes of that state process could be served. This court, com- 
menting upon the opinion in New England Mut. Life Ins. Co. vs. 
Woodworth, supra, and referring to the opinion, say: “The 
United States Supreme Court held that a company may be re- 
garded as present in and an inhabitant of the state where it has 
an agent upon whom pursuant to the laws of that state process 
may be served, and that an administrator is duly appointed in 
such state when the policy is brought within the state prior to 
such appointment, although the person insured died outside the 
limits of the state and not a citizen thereof. As the company is 
to be regarded as an inhabitant of the. state where its agent is 
thus served with process, the court held that the principle that 
a simple contract debt followed the person of a debtor was not 
invaded because the debtor was present in the state of Illinois 
when the suit was commenced by the husband as his wife’s ad- 
ministrator, being at the same time the beneficiary under the 
policy. Under such facts, the policy was assets in the state 
where it was when the administrator was appointed.” This 
court called attention to the fact that the action was properly 
commenced in the state of Washington prior to the commence- 
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ment of the action in this state, and further say: “We think 
the courts of the foreign state have obtained jurisdiction, and 
therefore could give a full and complete discharge to the com- 
pany if it paid upon a judgment obtained in such action, and we 
ought not to permit a second action in the courts of this state 
upon the same policy. In such a case as this we think that the 
principle of comity between the states calls for the refusal on 
the part of the courts of this state to entertain jurisdiction.” 

In the recent case of Matter of Gordon (186 N. Y., 471) it was 
sought to impose a transfer tax upon the proceeds of a life in- 
surance policy issued to a resident of the state of New Jersey 
by the Equitable Life Assurance Society, a New York corpora- 
tion having its principal office here. The society is doing busi- 
ness in the state of New Jersey, where it had designated a certain 
official to receive service of process with the same effect as if 
personally served upon the company in this state. Such desig- 
nation was made as a condition of doing business in that state. 
The policy of insurance was payable to the insured, his execu- 
tors, administrators or assigns at the office of the society in New 
York. It was kept by the insured in the state of New Jersey, 
where the premiums were paid. The person insured died in 
New Jersey, and the claim on the policy of insurance passed 
under his will, which was probated in that state. It is provided 
by our statutes that a tax shall be paid on the transfer by will 
or intestate law “of property within the state”, even if the “de- 
cedent was a nonresident of the state at the time of his death”, 
This court, referring to the assurance society doing business in 
the state of New Jersey pursuant to the statutes of that state 
and of the other circumstances connected therewith and detailed, 
say: “It would seem as though all of these circumstances were 
amply sufficient to fix the situs of this contract of insurance and 
of the claims arising thereunder in‘ New Jersey and that fairly 
and reasonably they should be regarded as property within that 
state, rather than within the state of New York.” 

The decisions in New England Mutual Life Ins. Co. vs. 
Woodworth, supra, and in Sulz vs. M. R. F. L. Ass’n, supra, are 
referred to and approved, and the court further say: “The 
policy throughout the different states of compelling an insurance 
company seeking to do business in one of them to submit to 
the jurisdiction of its courts, by provision for a substituted 


service upon some person, has been widespread, deliberate and 
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very exacting. It was intended to obviate the possibility that an 
individual procuring insurance at the place of his domicile should 
be compelled for enforcement of his contract to go to some dis- 
tant forum and become subject to the embarrassments and bur- 
dens which might result therefrom. It was designed to give 
to the insured or his representatives or assigns full opportunity 
to enforce the contract of insurance at the place where it was 
accepted, and to give to the state wherein he resided just as 
complete jurisdiction over the insurer as was possessed by the 
state wherein it was organized. We feel that we are entirely 
justified in the view that this class of legislation was distinctly 
intended to abrogate that very idea that the insured could only 
obtain redress by resorting to the laws of the state wherein the 
insurarice company had its organization and principal place of 
business, which is made the basis of taxation in the decisions 
cited.” See, also, Harris vs. Balk, 198 U. S., 215; Louisville & 
Nashville R. Co. vs. Deer, 200 U. S., 176; Blackstone vs. Mil- 
ler, 188 U. S., 189; India Rubber Co. vs. Katz, 65 App. Div., 
349; Oishei vs. Penn. R. R. Co., 117 App. Div., Ito. 

The appellant relies principally upon statements taken from 
the opinions in Plimpton vs. Bigelow, 93 N. Y., 592; Douglass 
vs. Phoenix Ins. Co., 138 N. Y., 209; Carr vs. Corcoran, 44 App. 
Div., 97; National Broadway Bank vs. Sampson, 179 N. Y., 
213; Von Hesse vs. Mackaye, 55 Hun, 365. In Plimpton vs. 
Bigelow both the plaintiff and defendant were nonresidents of 
this state. The action was brought upon promissory notes. The 
plaintiff procured an order for the service of a summons upon 
the defendant by publication, and also a warrant of attachment 
against his property. The sheriff undertook to execute the war- 
rant of attachment by levying upon certain shares of stock 
owned by the defendant in a Pennsylvania corporation. The 
stock certificates were in the possession of the defendant in 
Pennsylvania, and the only service of the warrant of attachment 
consisted in leaving copies of the papers with the secretary of 
the corporation in the state of New York. In Douglass vs. 
Phoenix Ins. Co. the action was brought upon a policy of fire 
insurance issued in this state by the defendant, a domestic cor- 
poration. The policy was executed to a resident of this state 
covering property in this state. The property insured was de- 
stroyed by fire, and the plaintiff brought this action on the 
policy. The defendant set up in its answer that the debt owing 
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by the defendant to the plaintiff had, prior to the commence- 
ment of this action, been attached in the state of Massachusetts 
in an action brought against the parties in this action and the 
insurance company to recover a debt owing by the plaintiff to 
the attaching creditors, and that said Massachusetts action was 
still pending. In Carr vs. Corcoran a resident of the state of 
Ohio brought an action in this state against a resident of the 
state of Pennsylvania, and attempted to attach alleged indebt- 
edness of the defendant by a resident of the state of Pennsyl- 
vania temporarily in this state. In National Broadway Bank vs. 
Sampson the suit was in aid of an attachment claimed to have 
been levied in this state upon a debt owing by a Massachusetts 
limited partnership to a Massachusetts corporation. The war- 
rant of attachment was not served upon all the partners. In Von 
Hesse vs. Mackaye the action was brought to recover the pos- 
session of railroad bonds that were not actually within reach of 
the court. The facts in each of the cases last mentioned are en- 
tirely different from the facts in the case now under considera- 
tion, and any statements in the opinions in such cases that are 
or seem to be opposed to the other authorities cited or to the 
conclusion reached herein were obiter and not binding upon the 
court. 

The order appealed from should be affirmed. with costs, and 
the question certified to us answered in the affirmative. 

Cullen, C. J., and O’Brien, Edward T. Bartlett, Haight, Vann 
and Hiscock, JJ., concur. 

Order affirmed. 
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Insurance Law Journai. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of: insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


SURETY—SUBROGATION. 

In the case of Henningsen et al. vs. U. S. Fidelity & Guar- 
anty Company of Baltimore, decided by the Supreme Court of 
the United States, February 24, 1908, it was held that a surety 
company on the bond of a contractor conditioned on the faithful 
performance of his contract and prompt payments of laborers 
and material men is subrogated to the amounts due from gov- 
ernment under the contract, and has an equity superior to that 
of an assignee of the contractor to secure it for money loaned 


him for such use as he might see fit. 


ACCIDENT—POWER OF AGENT—DISEASE. 

In the case of Dulany vs. Fidelity & Casualty Company of 
New York, decided by the Court of Appeals of Maryland, April 
26, 1907, it was held that a policy provision forbidding waiver of 
its conditions by an agent did not apply to acts of agent at or 
prior to its inception. Where the insurance was against acci- 
dent and disease, and through an accident the insured was rup- 
tured and claimed as for an accident, and the companies insisted 
it was a disease to be dealt with under a modified provision, this 
was a waiver of a provision as to time for bringing suit and such 
suit was not premature. In case of tuberculosis, “necessarily 
confined to the house” meant confined to any part of it, including 
the porches. Whether failure to state in the application that in- 
sured had received medical attention within a certain period, was 
a breach of warranty, was for the jury. 


WIFE’S PoLICy—BENEFICIARIES. 


In the case of Diehm vs. Northwestern Mutual Life Insurance 
Company, decided by the St. Louis (Mo.) Court of Appeals, 





1908. ] Miscellaneous Decisions. 5 


February 18, 1908, it was held that where a policy for the bene- 
fit of wife and children promised to pay the beneficiaries or their 
heirs and assigns, the beneficiaries included the grandchildren 
ot a child who died during’ the existence of the policy and who 
took the share belonging to such child. While a policy may be 
so worded as to establish a vested, but not transmissible, in- 
terest, it will not be so construed unless the verbiage requires it. 


EMPLOYERS’ LIABILITY—NOTICE—SETTLEMENT. 


In the case of Moran Bros.’ Company vs. Pacific Coast Casu- 
alty Company, decided by the Supreme Court of Washington, 
February 29, 1908, it was held that where an employers’ liability 
policy required the fullest particulars of an accident, a statement 
that it was due to the fall of a staging erected by the employer 
and another, whereas it was erected by carpenters, was sufficient. 
Where the employee sued on two causes of action, one of which 
originated prior to the policy and the insurer settled with the 
written consent of the company, but the consent did not specify 
as to the cause of action to be settled, parol evidence was admis- 
sible to show that the settlement was for the cause covered by 
the policy. 

BROKER. 

In the case of Girardeau vs. City of Atlanta, decided by the 
Court of Appeals of Georgia, June 26, 1907, the following sylla- 
bus was furnished by the court :— 

One who, by virtue of a contract with a firm of general in- 
surance agents, solicits insurance for their office and for their 
office alone, and who receives for his compensation a portion 
of the commissions paid by the insurance companies on the 


business so solicited, and who does not otherwise engage in 
any insurance business, is not an insurance broker. 


HEIRS. 


In the case of Burns vs. Burns et al., decided by the Court 
of Appeals of New York, December 10, 1907, it was held. that 
where a life policy was payable to the heirs of insured, and to be 
construed according to the laws of Ohio, it was to be construed 
according to the laws of Ohio, though the insured was not a 
resident there, and those entitled to the proceeds there were such 
as would be heirs in Ohio. The rule that the succession of per- 
sonal property is governed by the laws of insured’s domicile does 
not apply. 
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BENEVOLENT SOCIETY —BENEFICIARY. 

In the case of Dahlin vs. Knights of Modern Maccabees, de- 
cided by the Supreme Court of Michigan, March 31, 1908, the 
certificate was subject to the by-laws as they existed or were 
subsequently adopted. A subsequent by-law provided that if a 
wife were divorced her designation as a beneficiary should be 
annulled. It was held that when the statute provided that pay- 
ments should be made only to the widow or children, except 
that another person or his estate might be designated in their 
absence, and a member divorced from his wife, but having no 
children, had revoked her designation as beneficiary in his will 
in favor of his estate, that she was neither his wife nor widow 
and could not recover. 


TITLE—CONTRACT OF SALE. 

In the case of Manning vs. North British & Mercantile Insur- 
ance Company, decided by the Kansas City (Mo.) Court of Ap- 
peals, February 9, 1907, it was held that a valid contract of sale 
passes the equitable title to the vendee upon whom a loss by fire 
will fall, and such contract is a violation of a provision against 
change of title in the policy. 


EVIDENCE OF HEALTH. 

In the case of Metropolitan Life Insurance Company vs. Betz, 
decided by the Civil Court of Appeals of Texas, December 26, 
1906, it was held that mere evidence of good health was not suf- 
ficient to offset evidence that insured was in the early stage of 
Sright’s disease at the time of insuring. 


ACCIDENT. 


In the case of McCormack vs. Illinois Commercial Men’s As- 
sociation, decided by the United States Circuit Court of Appeals, 
Seventh Circuit, November 5, 1907, it was held that where there 
was evidence from which it might be inferred that insured was 
thrown from a buggy by accident or through an attack of apo- 
plexy, the question was for the jury. 


WAIVER OF CANCELLATION. 

In the case of Western & Southern Life Insurance Company 
of Cincinnati vs. Oppenheimer, decided by the Kentucky Court 
of Appeals, October 16, 1907, a life policy provided that all pre- 
vious policies issued by the company must have consent indorsed 
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to additional insurance.’ It was held that even if the provision 
was valid, the knowledge of the agent collecting the premiums 
that there was no such indorsement on a previous policy, and of 
an inspector, during about a year, was a waiver of the right to 
cancel by the company on account of the absence of indorse- 
ment. 

ANSWERS IN APPLICATION. 

In the case of Fidelity Mutual Life Insurance Company vs. 
Beck, decided by the Supreme Court of Arkansas, July 22, 1907, 
it was held that failure to make further inquiry waives objection 
to an incomplete answer in the application. Where the answers 
are warranties and affect the assumption of the risk the warranty 
is material, though death result from other causes. 


BENEVOLENT SOCIETY— ACTION—PLEADING. 


In the case of Social Benevolent Society No. 1 vs. Holmes, 
decided by the Supreme Court of Georgia, February 15, 1907, 
the following syllabus was furnished by the court :— 

The petition sufficiently set forth that the defendant is a 


benefit society. It is alleged that, under the charter and by- 
laws, the nearest relative of a member is the beneficiary of the 


fund payable upon the death of the member. It being alleged 
that the plaintiff's ward was the nearest relative of the de- 
ceased member, the suit was properly instituted in the name 
of the plaintiff. 


A certificate of membership is not indispensable to the com- 
pletion of a contract between a member of a benefit society 
and the society. In the absence of a certificate of membership, 
it is competent to look to the by-laws of the society, to de- 
termine the obligations of the society, existing by reason of 
a good-standing membership therein; ‘and, unless there is an 
express provision in the by-laws that ‘a certificate of member- 
ship is essential, the by-laws and the mere existence of the 
good-standing membership may alone be regarded as consti- 
tuting a valid contract for the doing of anything for which the 
society is bound by its by-laws to the member. 

Where the provisions of the charter and the by-laws of a 
benefit society are relied upon in the plaintiff's declaration, as 
constituting the contract upon which the action is founded, 
and there is no allegation of the substance of such charter and 
by-laws, but only amaverment which amounts to a conclusion 
as to the effect thereof, the declaration is subject to special 
demurrer upon the ground that copies of the provisions of the 
charter and by-laws relied upon are not attached. The objec- 
tion is not overcome by alleging that the plaintiff has not the 
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charter and by-laws, but has served the defendant with notice 
to produce them. 

There being sufficient allegations to state a cause of action 
in favor of the beneficiary, who was a minor, it was compe- 
tent for the suit to be instituted in her behalf by her guardian. 

While the law requires a contract of insurance to be in writ- 
ing, it is not necessary to allege, in a suit on an insurance 
contract, that it is in writing. In such a case, as against a de- 
murrer, the presumption is that the contract is in writing, as 
the law requires it to be. 


EMPLOYERS’ LIABILITY. 


In the case of Carter vs. Etna Life Insurance Company, de- 
cided by the Supreme Court of Kansas, July 5, 1907, the follow- 
ing syllabus was furnished by the court :— 


A policy insuring an employer against loss from liability for 
injuries to employees of the assured, which contains the stipu- 
lation, “No action shall lie against the company as respects 
any loss under this policy unless it shall be brought by the 
assured himself to reimburse him for loss actually sustained 
and paid by him in satisfaction of a judgment within sixty 
days from the date of such judgment and after a trial of the 
issue”, is a contract of indemnity for the benefit of the as- 
sured, and there is no right of action thereon against the in- 
surance company until the assured sustains a loss by the pay- 
ment of a liability. 

The policy provided that, if an action was brought against 
the assured by an injured employee, the insurance company 
might defend the action in behalf of the assured, and in an 
action brought by an employee to recover damages, in which a 
judgment was rendered against the assured, the insurance 
company assumed to and did make a defense against the em- 
ployee’s claim. Held, That the employee could not maintain 
an action upon the judgment against the insurance company, 
and the fact that the 4nsurance company did not make a de- 
iense against the employee’s claim did not estop it from deny- 
ing liability to the employee. 


SuIT By MORTGAGEE—PLEADING—Loss THROUGH CIVIL 
AUTHORITIES. 

In the case of Reed vs, Newark Fire Insurance Company, de- 
cided by the Supreme Court of New Jersey, March 15, 1907, the 
following syllabus was furnished by the court :— 

A policy of insurance had a mortgagee clause attached 
which provided that, as to the interest of the mortgagee, the 


insurance should not be invalidated by any act or neglect of 
the mortgagor or owner of the insured property. The policy 
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provided that for certain acts and certain omissions of the in- 
sured the policy should be void. In an action by the mort- 
gagee to recover for the destruction of the insured property by 
fire, the company interposed several pleas setting up that the 
policy was void because of various acts and defaults of the 
mortgagor and owner. On demurrer, held, that these pleas 
were bad. 

A plea setting up that an award by appraisers was a condi- 
tion precedent to an action by the mortgagee held to be de- 
fective because the existence of all the conditions which made 
the award essential were not set out. 

A policy stipulated that the insurance company should not 
be liable for loss caused directly or indirectly by order of any 
civil authority. The plea charged that the loss was caused by 
an order of a civil authority, to wit, by an order of a building 
inspector of the city of Hoboken, directing the destruction of 
the insured buildings. Held, That the plea was bad because 
it did not show the authority of the officer to order the de- 
struction of the buildings. 


A policy provided that the insurance company should not 
be liable for loss occasioned by ordinance or law regulating 
the construction or repairs of buildings. A plea charged that 
the loss in question was occasioned by the act of an officer 
under the authority of an ordinance, the title of which only is 
named. 


Held, That the substance at least of the ordinance should 
have been stated, so that the court could itself determine the 
scope of the officer’s authority. 


POWER TO CHANGE RATE OF ASSESSMENT. 


In the case of Schmierer vs. Mutual Reserve Life Associa- 
tion, decided by the Supreme Court of California, March 12, 
1908, the certificate provided that a mortuary premium should 
at certain times be payable for such an amount as the Executive 
Committee should deem requisite, at such rate according to age 
as should be established by the directors, and that the rate might 
be changed according to age as might be established by the di- 
rectors to correspond with the mortality experience. It was 
held that the association had a right to increase its premiums 
according to the exigencies of its business. 


BENEVOLENT SOCIETY—CHANGE OF By-Laws. 

In the case of Williams vs. Supreme Council of Catholic Mu- 
tual Benefit Association, decided by the Supreme Court of 
Michigan, March 31, 1908, the laws of the society provided for 
certain rates at age of admission, to remain unchanged, and lim- 
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iting the annual number of assessments, but provided that the 
laws might be changed. The insured in his application agreed 
to be bound by the existing laws or those thereafter enacted. 
The certificate made no reference to the application, but stipu- 
lated that the member should comply with all the laws. The 
laws were afterward changed, requiring an increased rate. It 
was held that the member was bound by the change. 


PLEADING—ABANDONMENT OF POLICcy. 


In the case of Price vs. Mutual Reserve Life Insurance Com- 
pany, decided by the Court of Appeals of Maryland, February 5, 
1908, the issues were entirely on the pleadings. The declaration 
in assumpsit set up fraudulent procurement of money for pre- 
miums by misrepresentations as to the policy which, it was held, 
could not be joined with counts alleging breaches of contract, 
and where the plaintiff in the pleadings admitted a voluntary 
election to discontinue payments and an order to cancel the 
policy, and his claims against the company thereby ceased and 
the policy became void, the facts were a complete bar to the dec- 
laration alleging fraud and breach of contract. 


SUBROGATION AGAINST RAILROAD. 

In the case of Atna Insurance Company vs. Charleston & W. 
C. Railway Company, decided by the Supreme Court of South 
Carolina, February 12, 1907, it was held that an insurance com- 
pany paying a loss on property destroyed by a railroad and tak- 
ing a receipt subrogating it to the rights of insured need not 
bring in other parties in its action against the railroad. It was 
not necessary to allege or prove negligence on the part of the 
railroad. 


NOTICE OF MEETING IN CASE OF MUTUAL COMPANY. 


In the case of Robinson vs. Mutual Reserve Life Insurance 
Company, decided by the United States Circuit Court, S. D. 
New York, December 26, 1907, it was held that where the by- 
laws of a mutual company contained no provision regarding 
notice for special meetings, but the statute required at least five 
days’ notice, and where the members were widely scattered over 
the country, five days’ notice was not sufficient for a meeting to 
amend by-laws; such notice must be reasonable under the 
statute. 





Continental Casualty Co. vs. Colvin. 


SUPREME COURT OF KANSAS. 


CONTINENTAL CASUALTY CO. 
v8. 


COLVIN.* 


Where an accident insurance policy contains the provision that the com- 
pany will pay “indemnity as scheduled below, in the event that said 
insured * * * shall receive personal, bodily injury, ‘which is ef- 
fected directly and independently of all other causes through ex- 
ternal, violent and purely accidental means * * * and which causes 
at once total and continuous inability to engage in any labor or oc- 
cupation, * * *” and is followed by another provision that “if 
within ninety days from the date of the accident any one of the 
following losses shall result necessarily and solely from such in- 
jury, the company will pay”, etc., held, that the words “such injury” 
refer to the injury first mentioned in the former cause, for the pur- 
pose of identification merely, and have no reference to the condi- 
tion or degree of the injury immediately after it was received. 


In an action by the beneficiary named in such a policy to recover the 
stipulated indemnity for the death of the insured, who died from an 
accidental injury, the condition that such death must have resulted 
“necessarily and solely” from such injury was the predominating and 
efficient cause of the insured’s death. The fact that other conditions 
were set in motion by the injury, which may have contributed to 
such result, is immaterial. 


Where an accident insurance policy provides for the payment of a 
weekly indemnity to the insured if disabled by an accidental injury 
to the extent described, and also provides for the payment to a 
beneficiary named in the policy a stipulated indemnity, in case of the 
insured’s death from such an injury, and stipulates that “written 
notice of claim must be given by the insured or by the beneficiary to 
the company * * * fifteen days from the date of the accident 
causing the loss for which claim is made”, the time within which no- 
tice must be given by the beneficiary does not begin to run until the 
death of the insured. 


The word “infection”, as used in the policy involved in this action, re- 
lates to external injuries, and does not include internal inflamma- 
tions where pus is formed by the presence of pus germs. 


In an action on an insurance policy, it is error to permit the proofs of 
loss furnished by the plaintiff to the defendant to be introduced in 
evidence on the trial, when objection is made thereto by the de- 
fendant, except for the purpose of showing that the requirements of 
the policy in that respect have been complied with. When the 
have been so erroneously admitted, however, and it appears that all 
the witnesses whose statements were in the proofs of loss so ad- 
mitted testified in person on the trial and were subject to cross- 
examination, the error will be deemed harmless. 


Error from District Court, Harvey County. Action on an ac- 
cident policy by Mary M. Colvin against the Continental Casu- 


* Decision rendered, April 11, 1908. Syllabus by the Court. 
Vou XX XVII.—31. 
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alty Company. Judgment for plaintiff, and defendant brings 
error. fl 


BowMAN & BowMAN and MANTON MAVERICK, /or Plaintiff in 
Error. 
BRANINE & BRANINE, for Defendant in Error. 


GRAVES, J. 

On December 19, 1904, the Continental Casualty Company is- 
sued an accident insurance policy to Ammazyah G. Colvin, of 
Newton. The beneficiary named in the policy was Mary M. 
Colvin, a sister of the insured. On January 9, 1905, the insured 
was accidentally injured, and died March 7, 1905. This action 
was commenced in the District Court of Harvey County, De- 
cember 21, 1906, by Mary M. Colvin, to recover the amount 
named in the policy. The petition was in ordinary form, reciting 
the policy, the injury, its progress and results. The answer was 
practically a general denial. The principal controversy arises 
over the conditions of the policy, and a reference to them will 
more clearly indicate the contention of the parties. For that 
purpose, it is here given as follows :— 


In consideration of the warranties and agreements con- 
tained in the application herefor and the payment of premium 
as therein provided does on this 19th day of December, A. D. 
1904, hereby insure Mr. Ammazyah G. Colvin, in Class Spl., 
of the company, as a boiler washer’s helper, in the principal 
sum of one thousand dollars, with weekly indemnity of $7.50, 
and subject to the conditions hereinafter specified, promises 
to pay to the insured or to his beneficiary, Mary M. Colvin, his 
sister indemnity as scheduled below, in the event that said in- 
sured, while this policy is in force, shall receive personal bodily 
injury, which is effected directly and independently of all other 
causes through external, violent and purely accidental means. 

* * And which causes at once total and continuous in- 
ability to engage in any labor or occupation, and provided that 
neither such injury nor inability is in consequence of nor con- 
tributed to by any bodily or mental defect, disease or infirmity 
of the insured. 

Part I. Specific Indemnity. 


If, within ninety days from the date of the accident, any one 
of the following losses shall result necessarily and solely from 
such ninety days from the furnishing of proof: A. For loss 
of life, said principal sum. B. For loss of both hands, or for 
loss of both feet, or of the entire sight of both eyes, said prin- 
cipal sum. C. For loss of either hand * * * or loss of 
either foot. * * * One half of said principal sum. D. For 





1908. ] Continental Casualty Co. vs. Colvin. 483 


the irrecoverable loss of the entire sight of one eye, one-quar- 
ter of said principal sum. * * * 
Part Il. Weekly Indemnities. 
For Loss of Time. 

If such injury shall not result in any of the losses scheduled 
in part I., the company will pay for total loss of time neces- 
sarily resulting from injury, as before described, the weekly in- 
demnity stated above for a period of not exceeding one hun- 
dred and four weeks. 

Part III. Special Indemnities. 

A. (Omitted; not material in this case.) 

B. In any of the losses covered by this policy and specified in 
parts I. or II. *-* * (4) Where the loss is oceasioned or 
contributed to in any way by erysipelas, blood poisoning or 
infection; then and in all cases referred to in this paragraph 
B of part III., the amount payable shall be one-fourth of the 
amount which otherwise would be payable under this policy, 
anything in this policy to the contrary notwithstanding, and 
subject otherwise to all the conditions in this policy contained. 
x *K Ox 
Part IV. (Omitted; not material in this case.) 

Part V. Indemnity Payments. 


Indemnity for loss of life is payable to the beneficiary here- 
inbefore named, if surviving; otherwise to the estate of the 
insured. All other indemnities are payable to the insured. 
Not more than one indemnity specified in part I. will be paid 
under this policy, and all weekly indemnity shall terminate 
upon the death of the insured. 


On the face fold on the back of said policy, there was printed 
in bold type the following :— 


Important. 


In case of injury, notify the company immediately. Read 
your policy. No claim will be entertained unless written no- 
tice of injury is given to the company within fifteen days from 
the date of injury. 


In the absence of any question upon the subject, we assume 
as facts established in the case that the policy was in force when 
the insured died; that the injury was sustained accidentally, as 
alleged, and death followed on the date named; and that proofs 
of loss were properly furnished by the beneficiary. The facts 
material to the controversy, briefly summarized, are: That the 
injury was received from a fall which precipitated the insured 
against the edge of timbers, whereby he was bruised on the left 
side of his chest with sufficient force to cause external soreness 





484 Insurance Law Journal. [June, 


znd discoloration of the skin. The insured did not regard the 
injury as serious when it was received, although quite painful, 
At the time of the accident he was employed as a 
boiler washer’s helper by the Atchison, Topeka and Santa Fé 
Railway Company, and, except the loss of six days, he con- 
tinued to perform his duties as such employee, with the occa- 
sional assistance of his fellow servants, up to January 2gth. 
January 31st he called a physician, Dr. Abbey, who pronounced 
the ailment to be pneumonia, or pleurisy, and gave treatment 
therefor. On February 14th, there being no improvement, an- 
other physician, Dr. Axtel, was called, who, upon examination 
and consultation with Dr. Abbey, decided that the former diag- 
nosis was incorrect. The insured was removed to a hospital, 
where, on February 16th, an operation was performed by which 
it was ascertained that the chest cavity contained a large accu- 
mulation of pus. This was liberated and the cavity drained. 
The patient was very much exhausted, however, and on March 
7th he died. 

The insurance company denies liability on the ground that the 
injury is one not within the terms of the policy, for the reasons: 
First, it did not cause “at once total and continuous disability to 
engage in any labor or occupation”; second, the death of the 
insured was not caused “necessarily and solely from such in- 
jury”; third, notice in writing was not given to the company 
within fifteen days after the date of the injury; fourth, death was 
caused in part by infection, and therefore the amount of recovery 
was excessive. The case was tried to a jury, and a general ver- 
dict was returned in favor of the beneficiary for the full amount 
of the policy. Judgment was entered on the verdict, motion for 
a new trial overruled, and the insurance company has brought 
the case here for review. 

On the trial, the insurance company requested several instruc- 
tions which were refused; it submitted several special findings 
of fact to be answered by the jury, which were denied; it ob- 
jected to the instructions given by the court, and otherwise 
raised the questions now insisted upon. It will be unnecessary 
to repeat the demurrers, instructions and various objections in 
detail, as they simply constitute different methods by which these 
questions were presented. The verdict is of course conclusive 
here.as to any questions of fact properly presented to the jury. 
But the fundamental and controlling error urged against the 
District Court consists of its erroneous interpretation of the 
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policy, and its consequent misconception of the rights of the 
insurance company and of the duties of the beneficiary. The 
District Court tried the case upon the theory that the ‘proposi- 
tions contended for by the insurance company had no applica- 
tion to the case, and for that reason they were overruled. This 
difference between court and counsel arises from their inability 
to agree upon the proper interpretation of the insurance policy, 
and this question of interpretation is now presented here for con- 
sideration. 

In the construction of a written instrument it is well to keep 
in mind the purpose to be accomplished thereby, and attribute 
such meaning to its language and provisions as will harmonize 
with and best effectuate such purpose. The most casual exami- 
nation of the policy in question indicates that it was intended 
to accomplish at least two purposes: First, to indemnify the 
insured for loss which might result to him during his life from 
accidental injuries received; and, second, to indemnify the bene- 
ficiary if the insured should lose his life on account of such an 
injury. The conditions and requirements of the policy were in- 
tended to apply to and carry out these two purposes, and a part 
of them were designed for one of such purposes only. The par- 
ticular clauses of the policy involved in the construction insisted 
upon read :— 

(1) In the event that said insured, while this policy is in 
force, shall receive personal, bodily injury, which is effected 
directly and independently of all other causes through ex- 
ternal, violent and purely accidental means (suicide, sane or 


insane, not included,) and which causes at once total and con- 
tinuous inability to engage in any labor or occupation. 


(2) If, within ninety days from the date of the accident any 
one of the following losses shall result necessarily and solely 
from such injury, * * * 


(3) 4, where the loss is occasioned or contributed to in any 
way by erysipelas, blood poisoning or infection; then and in 
all cases referred to in this paragraph B of part III., the 
amount payable shall be one-fourth of the amount which oth- 
erwise would be payable under this policy. 


(4) Written notice of claim must be given by the insured, or 
by the beneficiary, to the company at its office from which this 
policy is-issued, and be received there within fifteen days from 
the date of the accident, causing the loss for which claim is 
made. 


Where the insured is injured, and, claiming to be unable to 
follow his business, demands the stipulated weekly indemnity, it 
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may be important for the insurer to be able to determine defi- 
nitely the extent and duration of the disability, and for this pur- 
pose the degree of disability which creates liability upon the 
company might well be clearly and specifically defined in the 
contract; but in the case of death, caused solely by the injury, 
it is immaterial whether total disability occurred “at once” after 
the injury or not. It is insisted in argument that the words 
“such injury”, at the close of clause 2, refer back to and include 
the whole of clause 1, and therefore the insurer cannot be liable 
to the beneficiary unless the death of the insured was preceded 
by an injury which “at once caused total and continuous inability 
to engage in any labor or occupation”. We do not agree with 
this interpretation. It seems more in harmony with the objects 
of the policy and the liberal rules of construction which apply 
to instruments of this kind to say that the words “such injury” 
refer back to the injury mentioned in clause 1, for the mere pur- 
pose of identification, and do not have the effect of uniting both 
sentences into one, so as to make the provision, when consid- 
ered as a whole, mean that, before a beneficiary can recover for 
the death of the insured, there must have been an accidental 
injury which resulted both in immediate and total inability and 
loss of life. Such does not seem to have been the intent of the 
parties. But even if the language is susceptible of such a con- 
struction, it does not follow that it ought to be adopted. The 
rule is practically universa] that, when the language of an acci- 
dent policy is susceptible of different constructions, that one 
must be adopted which is most beneficial to the insured: 1 
Cyc., 243; Travelers Ins.Co. vs, Murray, 16 Colo., 296; Paul 
vs. Travelers Ins. Co., 112 N. Y., 472. 

In the case of Driskell vs. United States Health & Accident 
Ins. Co. (117 Mo. App., 362), where the court was considering 
the effect of language praetically the same as that in this policy, 
it was said: ‘Where an accident policy provided for the pay- 
ment of a monthly sum if the insured were disabled, to the ex- 
tent described, solely by external, violent and accidental means, 
and also providing for a payment ‘if death should result solely 
from such injuries’, the words ‘such injuries’ have no regard 
to the extent of disablement that immediately followed the in- 
jury.” 

The case of Rorick vs. Railway Employees’ Ass’n (55 C. C. A., 
369) is of like import. In that case the court said: “An acci- 
dent policy provided that the insurance thereunder should ‘ex- 
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tend only to physical bodily injury resulting in disability or death 
* * * effected * * * solely by reason of and through ex- 
ternal, violent and accidental means * * * which shall, inde- 
pendently of all other causes, immediately, wholly, totally and 
continuously from the date of the accident causing the injury, 
disable the insured, and prevent him from doing and performing 
any work’, etc. It further provided that there should be no lia- 
bility for more than one of the losses specified, on payment for 
any one of which the policy should terminate, and the first loss 
specified was ‘loss of life occurring within ninety days from the 
date of the accident causing the fatal injury’, Held, That such 
provisions could not be construed to exempt the insurer from 
liability for death resulting from an accidental injury within 
ninety days, because such accident did not produce ‘immediate, 
total and continuous disability’.” 

The facts which make the insurance company liable to the 
beneficiary are: First, the accidental injury to the insured; sec- 
ond, his death; third, the death was “necessarily and solely” the 
result of such injury; and, fourth, the death occurred within 
ninety days after the accident causing the injury. The condition 
of the insured between the time of the injury and his death is 
unimportant. The case of Commercial Travelers vs. Barnes (72 
Kan., 293) has been cited and commented upon, but that action 
was prosecuted by the insured to recover indemnity for loss of 
time, while this was commenced by the beneficiary. The cases 
are so unlike in all essential matters that we are unable to see 
how that case can be useful here. 

We think that an accidental injury which causes the death of 
the insured within ninety days thereafter gives a right of action 
to the beneficiary under the policy involved in this case, whether 
total disability followed the injury “at once” or not. In opposi- 
tion to this view, we have been referred to the case of Conti- 
nental Casualty Co. vs. Wade (Tex.). We have also read the 
dissenting opinion of Justice Gilbert in the case of Rorick vs. 
Railway Employees’ Ass’n, 55 C. C. A., 369. They both present 
that side of the question with clearness and force, but we are 
not inclined to follow them. 

It is also contended that, if this right of action existed, it has 
been lost by failure to give notice as required by clause 4, above 
set out. No notice was given to the company until more than 
fifteen days after the insured was injured. If such notice was 
necessary, the failure to give it worked a forfeiture of all rights 
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under the policy. It will be seen from the foregoing clause, No. 
4, that notice of the claim must be given by the insured or by 
the beneficiary. These parties cannot both have a claim at the 
same time. It would be a useless thing for the beneficiary to 
give notice of a claim not in existence and one that might never 
arise. Such a proceeding cannot be fairly assumed to have been 
contemplated by the parties, and it does not seem to be clearly 
expressed by the language of the policy. Until the death of the 
insured, the beneficiary had no interest in or claim to the policy, 
and no rights under its provisions. A claim in favor of the in- 
sured arose after he received the injury, and, to preserve that 
claim, it was incumbent upon him to give the required notice. 
But the beneficiary, during the life of the insured, had no claim 
against the company, or any right under the policy to be pro- 
tected. The language of the clause evidently contemplates that 
this duty will in some cases rest upon the insured and in others 
upon the beneficiary, for they are both mentioned. In the case 
of Western Commercial Travelers’ Ass’n vs. Smith (29 C. C. A., 
223) it is said: “When the provision, ‘in the event of any acci- 
dent or injury for which any claim shall be made under this cer- 
tificate, or in case of death resulting therefrom, immediate no- 
tice shall be given’, is read in the light of the events to which it 
refers, and of the relation of the parties to the contract to each 
other, its natural and obvious meaning is that, in the event of 
any accident or injury which shall not result in death, immediate 
notice of such accident or injury shall be given, or, in the case of 
death resulting from any such accident or injury, immediate 
notice of such death shall be given, because in the one case it is 
the injury, and in the other it is the death, which conditions the 
existence of the claim. The conclusion is that this certificate re- 
quired no notice of the accident or injury to be given to the as- 
sociation by the beneficiary of the death loss before the death 
occurred, and the due notice which the court finds she gave im- 
mediately after the death was a sufficient compliance with this 
stipulation of the agreement.” 

In the case of Nax vs. Travelers Ins. Co. (C. C., 130 Fed., 985) 
it is said: “This leaves the question of notice. It will be noted 
the policy provides for two distinct claims thereunder—one by 
the insured for weekly indemnity, the other by a named bene- 
ficiary in the case of death. As no right or interest in the death 
benefit vested in the beneficiary until the death of the insured, it 
would seem that no duty in the way of notice was imposed on 
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her until the death of the insured vested a claim in her against 
the insurer. Whatever, therefore, may have been the duty of 
the insured as to notice in order to secure indemnity, it is clear 
to us the notice the death beneficiary was to ge was not a no- 
tice of the accident, but of death.” 


In the case of Odd Fellows’ Fraternal Accident Ass’n vs. Earl 
(16 C. C. A., 596) the requirement of the policy as to notice was 
as follows :— 


Written notice shall be given the said association at West- 
field, Mass., within ten days of the date of the accident and in- 
jury for which claim of indemnity or benefit is made, with full 
particulars thereof, including a statement of the time, place 
and cause of the accident, the nature of the injury and the full 
name and address of the insured and beneficiary, and unless 
such notice and statement is received as aforesaid, all claim to 
indemnity or benefit under this certificate shall be forfeited to 
the association. 


The court said: “The notice here called for is plainly to be 
given when a claim for indemnity by the certificate holder, or of 
benefit by the beneficiary, is extant. If the incapacity, contem- 
poraneous in origin with the date of the accident, has resulted, 
or if the mutilation or death has taken place within the ten days, 
so that a claim for indemnity or benefit is outstanding, the ten 
days’ notice seems to be required. But we see in this language 
no express call for such a notice if no ‘claim of indemnity or 
benefit’ be then made.” 

In the case of Rorick vs. Railway Employees’ Ass’n (55 C. C. 
A., 369) it is said: “An accident policy, insuring only against 
‘physical bodily injury resulting in disability or death’, contained 
a provision that notice of the accident causing the disability or 
death shall be given in writing * * * within fifteen days from 
the date of the accident causing the disability or death, * * * 
and failure to give such notice within said time shall render void 
all claims under this policy. Held, That under such policy the 
time for giving notice did not commence to run until either dis- 
ability or death resulted from an injury, until which time there 
was no ‘accident causing disability or death’, which brought the 
case within its terms, and that where an insured received a blow 
on the head which did not cause disability at the time, and was 
regarded as a trivial injury, but which resulted a few days later 
in both disability and death, a notice given four days after his 
death and within ten days after his disability was in time,” No- 
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tice was given by the beneficiary in this case within eight days 
after the death of the insured. 

It is further contended that the death of the insured was not 
caused solely by the injury, but resulted in part by infection, by 
pneumonia, and other causes which under the terms of the policy 
would prevent any recovery, or at least would reduce the amount 
which the beneficiary was entitled to recover to one-fourth of 
the principal sum named ‘in the policy. An injury may be said to 
be the sole producing cause of death when it stands out as the 
predominating factor in the production of the result. It need 
not be so violent and virulent as to have necessarily and inevi- 
tably produced the result regardless of all other circumstances 
and conditions. The active efficient cause that sets in motion a 
train of events which bring about a result without the interven- 
tion of any force from a new and independent source may be re- 
garded as the direct and proximate cause. If the immediate 
cause of death is a disease produced wholly by an injury, the 
death must be attributable to the injury and not to the disease. 
In this case, the insured was a strong young man in vigorous 
health at the time he received the injury, and his condition there- 
after was clearly traceable to the injury as the effective and pro- 
ducing cause thereof; it must, therefore, be held that the injury 
was the sole cause of his death. The verdict is conclusive upon 
this question, even if it would otherwise be doubtful. The fore- 
going is sustained by the following authorities: Driskell vs. 
United States Health Ins. Co., 117 Mo. App., 362, 93 S. W., 880; 
Western Travelers’ Ass’n vs, Smith, 85 Fed., 401, 29 C. C. A,, 
223, 40 L. R. A., 653; Travelers Ins. Co. vs. Melick, 65 Fed., 
178, 12 C. C. A., 544, 27 L. R. A., 629; Masonic Accident Ass’n 
vs. Shryock, 73 Fed., 774, 20 C. C. A., 3; Railway Co. vs. Kel- 
logg, 94 U. S., 469, 24 L. Ed., 256; Travelers Ins. Co. vs. Mur- 
ray, 16 Colo., 296, 26 Pac. 774, 25 Am. St. Rep., 267. 

As to the effect of infection upon the amount of recovery, 
there was evidence tending to show that it was a contributory 
cause to the death of the insured. The insurance company re- 
quested the District Court to give an instruction to the jury 
upon this subject which reads: “The jury are instructed that if 
from the preponderance of the evidence and under the instruc- 
tions of this court they find the issues of this case for the plain- 
tiff, and if they further believe from the preponderance of the 
evidence that the death of Ammazyah G. Colvin was occasioned 
or contributed to in any way by infection, then they should find 
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their verdict for the plaintiff and assess the damages at $250, 
with interest thereon at the rate of 6 per cent per annum from 
July 6, 1905.” This instruction was refused, and the only in- 
struction given which might be said to refer to this subject was 
one which stated generally that before the plaintiff could recover 
it must be shown that the death of the insured “resulted neces- 
sarily and wholly from such injury”. This was error. We have 
concluded, however, that the error was not prejudicial. The 
only evidence upon the question of infection was the testimony 
of the physicians who attended the insured during his last sick- 
ness—Drs. Abbey and Axtell. They testified in substance that 
a large accumulation of pus was removed from the chest cavity 
of the insured; that such pus was caused from inflammation and 
the presence of pus-producing germs; that germs of this char- 
acter abound throughout the system of every person, are in- 
active during good health, but when the internal tissues are 
weakened, by an injury or otherwise, and become inflamed, then 
these germs attack the diseased parts and pus results. The 
process by which these germs come in contact with the inflamed 
tissue is, or may be, called infection. The inflammation and pus 
present in the chest cavity contributed to some extent to the 
death of the insured, and therefore these witnesses stated that 
infection contributed thereto. One of these witnesses stated, 
however, that the word “infection” was not ordinarily used to 
describe such a condition, and it was not a good word to use for 
internal injuries, as it refers to bacteria, and is used with refer- 
ence to external injuries which become infected from the air. 

Among the special questions of fact which the insurance com- 
pany requested the court to submit to the jury, two were given 
which, with their answers, read: “(13) Did the injury sustained 
by Ammazyah G. Colvin become infected? Answer: No. (14) 
Was the death of Ammazyah G. Colvin occasioned or contrib- 
uted to in any way by infection? Answer: No.” These an- 
swers were fully justified by the testimony. The jury evidently 
believed that the word “infection” as used in the policy was not 
intended to apply to the condition of the insured. The evidence 
of Dr. Axtell fully sustains this conclusion. It must be assumed, 
therefore, that the word “infection”, as used in this policy, ap- 
plies to external and not internal injuries. The refusal to give 
the instruction requested could not have been prejudicial, and it 
is, therefore, unavailing as a ground of error. 

On the trial, the plaintiff offered in evidence the affidavits and 
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other exhibits, which constituted the proofs of loss made to the 
insurance company. They were admitted over the objections of 
the defendant. Request was then made to the court to limit by 
instruction given then the application of this evidence to the 
purpose for which it was offered, being to show notice to the 
company, and that proper proofs were furnished in proper time; 
which request was denied. At the close of the testimony, an in- 
struction was requested which reads: “The court instructs the 
jury that the written proof of loss which has been admitted in 
evidence in this case can be used by the plaintiff only for the pur- 
pose of tending to prove a compliance with the terms of the 
policy requiring proof of loss to be filed within a certain desig- 
nated time, and that such proof of loss is not to be considered by 
the jury as evidence proving or tending to prove in behalf of 
the plaintiff any of the several matters and things at issue in 
this case beyond the mere fact of such compliance.” This was 
refused, and nothing was given on that subject. This was error: 
Commercial Travelers vs. Barnes, 72 Kan., 306, 80 Pac., 1020, 
82 Pac., 1099. An examination of the proofs of loss offered, 
however, show that the same persons mentioned therein were 
witnesses on the trial of the case, and testified to the same facts 
and were subject to cross-examination by the defendant. The 
jury received nothing from these proofs of loss different from 
what was given to it in the usual and proper manner. We, 
therefore, conclude that the error could not have been preju- 
dicial, and it does not, therefore, furnish a sufficient ground for 
reversal, 

We have now considered all the questions presented. They 
have been raised in numerous ways—by demurrers to the peti- 
tion and the evidence, objection to the introduction of any evi- 
dence under the petition by presentation of instruction to the 
jury, requests for special findings of fact, and by motion for a 
new trial; but in each instance the foregoing questions were re- 
lied upon. 

Generally, it has been insisted that parties have the right to 
make such contracts as they desire, and, when made, each party 
should be held to a performance thereof. This is good law. It 
is also claimed that the policy in this case was prepared so that 
expert testimony could be dispensed with in actions brought to 
enforce its provisions. This object is commendable. But, on 
the other hand, insurance companies should prepare their poli- 
cies with such clearness that their requirements and conditions 
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will be readily understood by the ordinary reader, who is ex- 
pected to pay for and rely upon them for indemnity. The serv- 
ices of expert lawyers to impute to the language used a meaning 
not apparent to the common understanding would then be un- 
necessary also. Courts will not hasten to a construction which 
has the effect to forfeit the rights of the insured, or his bene- 
ficiary, under a policy which has been promptly paid for out of 
his meager wages, and relied upon as an indemnity to himself 
against injury, and a protection to his beneficiary in case of 
death; but they will readily adopt a just and reasonable con- 
struction which will prevent such a result. 
The judgment of the District Court is affirmed. 


SUPREME COURT OF KANSAS. 


PACIFIC MUT. LIFE INS. CO. oF CALIFORNIA 
v8. 


DESPAIN.* 


In an action on a policy which insured plaintiff against the effects of 
bodily injuries sustained during the term of the policy and caused 
solely through external, violent and accidental means, and wherein 
it was stipulated that a certain indemnity should be paid if the ir- 
recoverable loss of the sight of both his eyes should result from such 
injuries independently of all other causes, and that the policy did not 
cover anything of which the sole or secondary or contributory 
cause is, or which occurs while the insured is affected by, or under 
the influence of, bodily infirmity, where the plaintiff averred that 
he lost his sight by reason of an injury sustained at a certain time, 
and where one of the defenses of the insurance company was that 
an injury received long before that time, and prior to the issuance 
of the policy, contributed to, if it did not wholly cause, the blind- 
ness of defendant, and where testimony tending to support that de- 
fense was produced by defendant, as well as another defense to the 
effect that the warranties, upon which the policy was issued, were 
false, it was the duty of the trial court to submit these questions to 
the jury. 

In instructing the jury the court should not restrict or ignore any of the 
issues formed by the pleadings and supported by the proof, and 
where defendant pleads several defenses and offers proof to sustain 
&thiem, a charge by the court which ignores one or more of such 
defenses and authorizes the return of a verdict against defendant 
if the jury decides other issues in favor of the plaintiff is error. 


*% Decision rendered, April 11,1908. Syllabus by the Court. 
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Error from Court of Common Pleas, Wyandotte County. Ac- 
tion by William Despain against the Pacific Mutual Life Insur- 
ance Company of California. Judgment for plaintiff, and de- 
fendant brings error. 


Statement of facts by Jonnston, C. J. 

Action on an accident insurance policy issued December 20, 
1904, to William Despain by the Pacific Mutual Life Insurance 
Company of California, to recover $2,000 as indemnity for the 
loss of the sight of both eyes resulting, as it was alleged, from 
an accidental injury sustained on January 1, 1905. The defense 
of the company was that plaintiff's loss of sight was due to an 
injury received in October, 1904, and that this injury was a sole 
or contributing cause of the loss of sight of one or both eyes. 
It was also alleged that the warranties in plaintiff’s application 
for insurance were false, and, further, that the required notice of 
the injury was not given. In the reply it was alleged that there 
had been waivers of some of the conditions of the contract of in- 
surance. Testimony was introduced tending to show that plain- 
tiff lost the sight of his eyes from the injury of January I, 1905, 
and a great deal of testimony in behalf of the defendant to the 
effect that the loss was occasioned in whole, or in part, by the 
October injury which was sustained before the policy was issued. 
In charging the jury the following instructions were given: “(1) 
The defendant issued an insurance policy to the plaintiff, on the 
20th day of December, 1904, by the terms of which it agreed to 
pay the plaintiff the sum of $250 if, solely by external, violent 
and accidental means, the irrecoverable loss of the sight of one 
eye shall result to the plaintiff, within ninety days; and if, within 
the same time and by the same means, the irrecoverable loss of 
the sight of both eyes shall so result, the defendant agreed to 
pay the plaintiff the sum of $2,000. In consideration of the 
issuance of the insurance policy sued on, the plaintiff agreed to 
pay the defendant the sum of $25. Most of the questions aris- 
ing from the evidence are questions of law, which have been 
settled by the court, and so that you will not be confused by 
these legal questions you will confine your deliberations to de- 
termining the questions of fact presented to you in the following 
instructions: (2) If, before the 20th day of December, 1904, the 
plaintiff received an injury to his right eye, which totally de- 
stroyed the sight of said eye, then he cannot recover any dam- 
ages from the defendant by reason of losing the sight of his right 
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eye; and if he lost the sight of his left eye by reason of an in- 
jury to his right eye received by him before the 20th of Decem- 
ber, 1904, then he cannot recover any damages for the loss of 
the sight of his left eye. (3) On the other hand, if, before the 
20th day of December, 1904, the plaintiff did not receive an in- 
jury to his right eye of sufficient force and severity to destroy 
the sight of his right eye, and on said day he had the sight of 
his right eye, and on the Ist day of January, 1905, received an 
external, violent and accidental injury to his right eye, whereby 
he lost, irrecoverably, the sight of his right eye as the result of 
an external, violent and accidental injury received by him on the 
Ist day of January, 1905, within ninety days from that date, then 
he is entitled to a verdict against the defendant for the sum of 
$270.12; and if, within ninety days from the Ist day of January, 
1905, and after the plaintiff lost, irrecoverably, the sight of his 
right eye, he also lost irrecoverably the sight of his left eye as 
the result of an external, violent and accidental injury to his 
right eye on the Ist day of January, 1905, then he is entitled to 
a verdict against the defendant for the sum of $2,142.87. (4) If 
the plaintiff did not, on the Ist day of January, 1905, receive an 
external, violent and accidental injury to his right eye, or if, on 
the 1st day of January, 1905, the plaintiff did receive an external, 
violent and accidental injury to his right eye, and the irrecov- 
erable loss of the sight of his right eye did not result from said 
injury within ninety days from said date, then in either of such 
cases, you cannot render a verdict for the plaintiff and against 
the defendant for the loss of the sight of his right eye; and if 
the plaintiff did not lose, irrecoverably, the sight of his left eye 
within ninety days from the Ist day of January, 1905, 
as the result of an external, violent and accidental injury 
to his right eye, received by him on the rst day of 
January, 1905, then he is not entitled to any verdict against 
fthe defendant for the loss of the sight of his left eye; and it 
is only in case the plaintiff has lost, irrecoverably, the sight of 
both eyes, as the result, within ninety days, of an external, vio- 
lent and accidental injury received by the plaintiff on the 1st day 
of January, 1905, that he would be entitled to a verdict against 
the defendant for the sum of $2,142.87. (5) The burden of proof 
is upon the plaintiff to establish to your satisfaction, by the pre- 
ponderance of all the evidence, that on the 15th day of December, 
1904, he enjoyed the sight of both his eyes, and that on the rst 
day of January, 1905, the irrecoverable loss of the sight of one 
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or both of his eyes was caused solely by external, violent and ac- 
cidental means, within ninety days from that date; and if the 
evidence upon such matters is evenly balanced, or if it prepon- 
derates or weighs more heavily against the truth or existence 
of said fact, then the plaintiff cannot recover, and your verdict 
should be for the defendant.” 

The remaining instructions had reference to rules for deter- 
mining the credibility of witnesses and the weight of the evi- 
dence. The trial resulted in a verdict in favor of the plaintiff for 
$2,142.87. The insurance company complains. 


ROSENBERGER & REED, for Plaintiff in Error. 
C. O. Lirrick and T. B. ANpERson, for Defendant in Error. 


JounsTon, C. J. (after stating the facts as above). 

The principal complaint of the insurance company is that the 
trial court in its charge to the jury in effect excluded material 
issues and withdrew from the jury defenses which were vital and 
upon which there was. strong supporting evidence. One of these 
was that the injury sustained by Despain about three months 
before the policy was issued contributed to, if it did not cause, 
the blindness of one or both of his eyes. Another was the de- 
fense that the policy was void by reason of the breaches of war- 
ranty in the application. Whether the blindness was solely or 
only partly the result of an injury sustained before the contract 
of insurance was made was a very important consideration in 
the case. The policy, upon which the action was brought, in- 
sured Despain against the “effects of bodily injuries sustained 
during the term of this policy and caused solely by external, 
violent and accidental means”, and provided that indemnity in 
the sum of $2,000 should be paid in case “the irrecoverable loss — 
of the sight of both eyes” should “result from such injuries with- 
in ninety days independently of all other causes”, and further 
that “if the irrecoverable loss of the sight of one eye shall so 
result within ninety days the company will pay one-eighth of the 
principal sum of the policy”. In the policy was the additiional 
provision that the insurance did not cover “anything of which 
the sole or secondary or contributory cause is, or which occurs 
while affected by or under the influence of bodily infirmity”. 
That the right eye of Despain was injured on October 9, 1904, 
is conceded, and that he went to the hospital where he remained 
and received medical treatment of the injured eye for about a 
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month is not denied. The severity and effect of the wound then 
received is in dispute. The physician, who examined the eye 
when he came to the hospital, stated that he found a bruise on 
the nose near the corner of the right eye, a rupture of the eye- 
ball about half an inch long, through which some of the humors 
or contents of the eye were escaping; that the crystalline lens 
of the eye had been dislodged and was found in the conjunctival 
sac that surrounds the eye, and considerable blood was also 
found within the eye. The dislodged lens was removed and 
thrown away and treatment, intended to facilitate the healing of 
the wound, was administered. The hospital physicians advised 
him that as the right eye would be of no further use it should be 
removed and that its retention would produce sympathetic 
epithelioma. One of the doctors testified that sympathetic in- 
flammation ordinarily sets in from six to twelve weeks after the 
injury and effects the destruction of the other eye from within 
three to six months. The earliest appearance of that affection 
ever known to any of the witnesses was three weeks after the 
injury. The doctor who examined his eyes after the injury of 
January 1, 1905, said that injury was trivial in comparison with 
the former one and that it could not have been the cause of the 
loss of the sight of the left eye but that this loss must have been 
the result of the October injury. There was other medical testi- 
mony of the same character, and some of it was that the Janu- 
ary injury might have accelerated the sympathetic affection of 
the left eye but that it could not have been the sole cause of the 
blindness of that eye. Despain, on the other hand, claimed and 
testified that the October injury to the right eye was slight, that 
the wound to the right eye in fact healed and that the eye was 
restored to its normal condition by the middle of November, 
more than a month before the insurance policy was issued. In 
this state of the evidence it became very material for the jury to 
determine whether the October injury contributed to the loss 
of sight of either or both of the plaintiff's eyes. That hurt was 
not within the life of the policy and unless his blindness was the 
result of an injury sustained solely by external, violent and acci- 
dental means within the life of the policy and independently of all 
other causes he was not entitled to indemnity. If the injury of 
October was the secondary or contributing cause of the blind- 
ness no recovery could be had under the policy. Now, the sec- 
ond and third instructions effectually eliminated any possible 


contributory effect of the injury inflicted before the policy was 
VoL, XXXVII.—32. 
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issued. In the second instruction the jury were told that the 
total destruction of the sight of the right eye before the issuance 
of the policy and the loss of the sight of the left eye by reason 
of that injury would bar a recovery, but the court stopped short 
of saying that if this injury contributed to the loss of sight no 
recovery could be had. In the third instruction the jury were in 
effect advised that if the injury of October was not of sufficient 
force and severity to destroy the sight of the right eye it would 
not weigh in the consideration of the case. By these instruc- 
tions nothing short of the total destruction of sight by the prior 
injury was available as a defense. But for these restrictions, 
who can say that the jury might not have inferred that the Oc- 
tober injury, although it did not absolutely destroy the vision of 
the right eye, did severely wound it and that the second injury 
only accelerated the effect of the first and in a degree contrib- 
uted to the final loss of sight? Who can say that the sympa- 
thetic inflammation which caused the loss of the left eye was not 
wholly, or even partly, due to the first injury? The wound was 
serious, and according to the testimony of defendant the doc- 
tors told the plaintiff that the loss of vision of the left eye would 
necessarily follow from sympathetic affection if the right eye was 
not removed. He did not permit its removal and the pain and 
symptoms of sympathetic inflammation began to be manifest 
about the length of time after the October injury that the doc- 
tors said it usually appeared. There was expert testimony that 
the last injury could not have been the cause of the blindness of 
the left eye, and the insurance company might have argued to 
the jury that there was not sufficient time for the inflammation, 
resulting from the January injury, to be transmitted along the 
optic nerve to the left eye; and who can say that the jury might 
not, if opportunity had been given, have found that one injury 
caused the loss of sight of one eye while the other injury occa- 
sioned the loss of sight of the remaining eye? If the October 
injury contributed to the loss of sight of the right eye, but the 
loss of the left eye was wholly the result of the January injury, 
the plaintiff could only recover for the loss of one eye. The 
insurance company would only be liable for $250 if only one eye 
was lost as the result of the January injury, but if that injury 
caused the loss of both eyes it would be liable for the full amount 
of $2,000. At any rate, the contributory effect of the first injury 
was of vital importance to the case, and should have been sub- 
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mitted to the jury. Plaintiff concedes that if there was testi- 
mony from which the inference might have been drawn that the 
October injury was a contributing cause of his blindness there 
would be ground for complaining of the instruction. He insists, 
however, that all of the plaintiff's evidence was to the effect that 
the blindness was wholly due to the January injury, and that all 
of the defendant’s testimony tended to show that it resulted en- 
tirely from the October injury, and that, therefore, there was 
no necessity for submitting the question to the jury, or at least 
no prejudice from the failure to instruct upon the question. 
Who can say, however, that the jury might not have believed 
the plaintiff’s evidence as to certain features and circumstances, 
and disbelieved it as to others, and why might not the jury have 
given credit to some of the defendant’s testimony as to the se- 
verity and effect of one injury, or deemed the testimony of the 
plaintiff as to the extent of the other more worthy of belief? 
Since the jury are at liberty to accept so much of the testimony 
of a witness as it deems credible, and reject the remainder, and 
since it may, upon the whole testimony, draw its own inferences 
as to degree and extent, the plaintiff’s claim that there was no 
occasion to submit the contributory effect of the first injury can- 
not be upheld. The same omissions and defects are manifest in 
other of the instructions. 

No feature of the representations in the warranties written in 
the application, and which are confessedly false, was submitted 
to the jury. It was contended that the representations of the 
insured and his answers to the questions were correctly given by 
him, but incorrectly written in the contract by the agents of the 
defendant and, believing that they had written the answers cor- 
rectly, he did not read them. On this proposition the testimony 
is in dispute. It was further claimed by the plaintiff that the 
policy was issued after the agents were correctly informed as 
to all the facts including the former injury, the hospital treat- 
ment, the payment of $85 to plaintiff by the railway company 
because of that injury, and that the insurance company therefore 
waived the conditions which, upon the face of the contract, ap- 
peared to have been violated. There is a sharp conflict in the 
evidence as to the representations made by Despain, and also 
as to the negotiations between him and the agents at the time 
the contract was made, and the parties are also in conflict as to 
the extent of the agent’s authority. These questions of fact, de- 
pendent as they were in a degree upon conflicting testimony, 
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should have been submitted to the jury. They were not men- 
tioned, as we have seen, in the instructions, but were definitely 
eliminated from the case by the statement in the opening part 
of the charge to the jury, wherein the court said that “most of 
the questions arising from the evidence are questions of law, 
which have been settled by the court, and so that you will not 
be confused by these legal questions, you will confine your de- 
liberations to determining the questions of fact presented to you 
in the following instructions”. These distinct defenses, being in 
issue and supported by proof, could not be ignored, and the 
instructions of the court that a verdict might be returned against 
defendant if another issue was decided in plaintiff’s favor was 
error. It is not necessary for a court to instruct the jury on an 
issue made by the pleadings if it is not supported by evidence, 
but, as was said in Honick vs. Railway Co. (66 Kan., 124): “We 
think the court should not, in giving instructions, restrict the 
issues formed by the pleadings and supported in the evidence. 
The claim of the parties as made by the pleading, if supported by 
evidence, should be fairly and fully stated to the jury by proper 
instructions.” 

There is complaint of other rulings made in the course of the 
trial, but as the questions will not necessarily arise on the new 
trial it is unnecessary to discuss or decide them. 

The judgment of the court of Common Pleas will be reversed, 
and the cause remanded for a new trial. 





Stronge vs. Supreme Lodge K. P. 


COURT OF APPEALS OF NEW YORK. 


STRONGE 
v8. 


SUPREME LODGE, K. P.* 


The insured under a benevolent certificate has promised plaintiff, his sis- 
ter-in-law, that if she would care for him while sick he would 
make her his beneficiary, which she did, and was given the certifi- 
cate naming her as beneficiary. The rules of the society permitted 
the insured, upon the surrender of the certificate, to take out a new 
one naming another beneficiary. This he afterward attempted to 
do, but plaintiff refused to surrender the certificate, and he there- 
upon complied with the requirements of the order for the change 
of beneficiary in case of inability to surrender the certificate. 


Held, That regardless of the rules of the order, he had no right to change 
the beneficiary or receive a new certificate after the consideration 
for which the plaintiff had been named had been fully performed. 


Held, That objection could not be made by the society to the relation- 
ship of plaintiff after receiving dues with knowledge of it. 


Appeal from Supreme Court, Appellate Division, First De- 
partment. Action by Martha Stronge against the Supreme 


Lodge, Knights of Pythias. From a judgment in favor of the 
defendant, affirmed by the Appellate Division by a divided court 
(97 N. Y. Supp., 661, 111 App. Div., 87), plaintiff appeals. 


S. LIVINGTON SAMUELS, for Appellant. 
James C. DE LA MARE, for Respondent. 


HIscock, J. 

While the courts below have taken a different view, we regard 
the controlling question in this case the one whether a member 
of a mutual benefit association may so procure a beneficiary to 
be designated and a certificate to be issued to him for a valuable 
consideration that the member will by such latter circumstance 
be prevented from exercising the privilege ordinarily possessed 
in such an association of changing his beneficiary as often as de- 
sired. Our view is that he will be prevented from changing and 
canceling the designation of the beneficiary who has been made 
such for a valuable consideration. 

The facts which present and lead to the consideration of this 
question are as follows: One Irvine was a member of the En- 
dowment Rank, Knights of Pythias. He was living in New 
"% Decision rendered, Oct.15,1908.. 2 2 |. 
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York, and was seriously sick. He made an agreement with his 
sister-in-law, the appellant, which is evidenced by the testimony 
of herself and her husband and by some other testimony, that if 
she and her husband would give up their home in New York and 
take a cottage in New Jersey and take him along, and if the 
appellant would nurse and take care of him while he chose to 
remain with them, he would make her the beneficiary in his cer- 
tificate in the association in question. This arrangement was 
carried out, and, while Irvine desired to, he lived with his sister- 
in-law and was nursed and cared for by her. A few days after 
the agreement was made the certificate in suit was taken out, 
naming appellant as beneficiary, and was delivered to her and 
ever since has remained in her possession. Subsequently Irvine 
went to Texas, and thereafter attempted to cancel the designa- 
tion of appellant as beneficiary and to substitute another person. 
The by-laws of the association provided that a change of bene- 
ficiary might be made at any time and as often as desired, the 
consent of existing beneficiaries not being required; also, in 
substance, that the application for change should be made to and 
passed upon by the “board of control”, and “in case a member 
desiring ‘to change his beneficiary should (shall) be unable to 
surrender the original certificate then in force by reason of any 
act or refusal of the beneficiary named therein or fraud or other 
cause, the board of control might (may) issue a new certificate 
on proof of the facts by affidavit of the member and the execu- 
tion by him of such instruments of release or indemnity as 
should (shall) be deemed necessary”. The certificate issued to 
appellant provided “that the beneficiary herein designated shall 
acquire no interest whatever in the certificate nor in the indem- 
nity fund until the benefit shall have lawfully accrued by reason 
of the death of said member, and no subsequent change in the 
beneficiary shall have been made”. When Irvine attempted to 
cancel the designation of appellant and designate a new bene- 
ficiary, the latter refused to give up the certificate which had been 
delivered to her, and therefore the former was unable to comply 
with the regulations of the association by delivering the old cer- 
tificate in connection with his application for a new one. He, 
however, submitted such letters and affidavits that in accordance 
with the by-laws he would naturally be entitled to a new cer- 
tificate upon giving indemnity, and he was informed that, if he 
would forward a bond in an amount specified, his application 
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for a new certificate would doubtless be passed upon favorably. 
He died, however, before complying with this requirement. 

It has been claimed and thus far held in effect that Irvine had 
a perfect right to designate a new beneficiary, that he did all 
that was in his power to accomplish such new designation, and 
that he was prevented from complying with the requirement for 
a surrender of the old certificate by the wrongful refusal of the 
appellant to deliver the same up, and that within the principles 
of Lahey vs. Lahey (174 N. Y., 146) such wrongful act of appel- 
lant should not be allowed to prevent the new designation, but 
that the same should be regarded as having been made. It is 
urged in behalf of the appellant in this connection that this case 
differs from the Lahey Case, in that Irvine had the right which 
the member there did not have, of securing a new designation in 
spite of the fact that he did not produce the old certificate by 
giving a bond of indemnity, and that, therefore, his application 
should not have the benefit of the principles which were applied 
in that case. It is also said that the person whom Irvine desired 
to designate in the place of appellant did not occupy such re- 
lationship to him as would permit her designation. Because of 
the view which we take upon the other question already men- 
tioned, we shall assume, without now deciding, that Irvine de- 
sired to designate a proper person, and that what he did and at- 
tempted to do in the way of making such designation would have 
brought him within the principles of the Lahey Case if appel- 
lant’s conduct in refusing to give up her certificate was without 
justification and wrongful. Of course, if it was not without justi- 
fication and wrongful, then the fundamental fact is lacking which 
served as the basis for the Lahey decision, and so we come di- 
rectly to the consideration of her conduct. 

As we judge of the proceedings upon the trial, there was no dis- 
pute either in testimony or argument that the contract claimed 
in behalf of appellant with Irvine was made. The case was ap- 
parently tried by the counsel for the respondent, as it has thus 
far been decided, upon the theory that such contract was imma- 
terial. There was no cross-examination either of the appellant 
or of her husband upon this point. As already stated, their evi- 
dence was corroborated by other testimony and circumstances. 
It is true that respondent put in evidence without objection some 
letters by Irvine to the association which denied appellant’s 
present claim that she acquired the certificate for value. These 
documents, however, were competent evidence under the other 
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defenses urged by respondent, and they were received after the 
statement by its counsel that “We have no evidence to contra- 
dict it”; that is, the claim of a designation for value. The lat- 
ter evidence, therefore, which was purely hearsay and incom- 
petent upon this point, is not to be regarded as offered for the 
purpose of contradicting appellant’s testimony: Dayton vs. 
Parke, 142 N. Y., 391, 396, 397; Lehman vs. Frank, 19 App. 
Div., 442, 444. In fact, we do not understand it to be claimed 
upon this appeal that there was any issue of fact, and we think 
we are fully justified in regarding it as established as a matter 
of law that the contract claimed by appellant was made: Hull 
vs. Littauer, 162 N. Y., 569, 572; Second Nat. Bank of Morgan- 
town vs. Weston, 172 N. Y., 250, 258. 

Thus assuming that a contract was made by a member for a 
valuable consideration to take out a certificate for the benefit of 
appellant, it seems to us very clear that, after the certificate has 
been taken out and the consideration fully furnished by the bene- 
ficiary, the member will not be allowed to destroy the rights of 
his creditor by a new certificate naming a new beneficiary. We 
do not regard the by-laws and provisions of the certificate or the 
authorities called to our attention providing for and upholding 
the right of a member to change the designation of his benefici- 
ary as often as desired without the consent of the latter as at all 
applicable to such a case as this. They relate to a case where, vol- 
untarily and gratuitously, designation has been made of a bene- 
ficiary who, in the language of the certificate, has acquired “no 
interest whatever in the certificate nor in the indemnity fund”. 
But can there be any doubt that a member of one of these asso- 
ciations might say to a person that, if the latter would loan him 
$1,000, he, the member, would take out a certificate designating 
the creditor as beneficiary as security for such loan, such desig- 
nation not to be canceled or changed without the consent of the 
creditor, and that this contract and agreement would estop and 
prevent the member from changing the designation, whatever 
might be the ordinary privileges and regulations as between 
him and the association when no rights of a third party had in- 
tervened? While the agreement detailed by appellant is not in 
terms as complete as the one assumed, we think it is just as 
effective, because what the parties have omitted specifically to 
say as between themselves the law says for them. Irvine agreed 
that he would procure the certificate to be issued designating ap- 
pellant as beneficiary if she and her husband would establish a 
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new home, take him with them and care for and nurse him in 
his sickness. The appellant performed her part of the contract, 
and Irvine performed his so far as procuring the certificate to 
be issued was concerned, and the law now prohibits him from 
destroying the rights which appellant has acquired in the cer- 
tificate for a valuable consideration. Independently, however, 
of any original reasoning which may be indulged in upon this 
proposition, the decisions already made seem clearly to establish 
the rights of appellant as claimed by her. 

In Conselyea vs. Supreme Council Am. L. of H. (3 App. Div., 
464), affirmed, without opinion (157 N. Y., 719), it appeared that 
the certificate had been issued to the husband for the benefit of 
his wife, the plaintiff, as part of a separation agreement, the hus- 
band agreeing not to change the beneficiary named in the certi- 
ficate, and the wife agreeing to maintain the insurance, which 
she subsequently did. In violation of his agreement, the husband 
endeavored to withdraw from the council and surrender his 
benefit certificate. It was held that this attempt was in violation 
of the laws of the council, but it was also held that the certificate 
had passed into the possession of the plaintiff under circum- 
stances which vested the title thereto in her for value, and that 
her rights in and to the certificate having been secured for value 
she could not be deprived of them in the absence of any law of 
the order which, regardless of her equities and legal rights, would 
destroy the validity of the certificate. 

In Webster vs. Welch (57 App. Div., 558) a mutual benefit in- 
surance company had issued a certificate upon the life of the de- 
ceased in favor of one of his daughters, naming her as the sole 
beneficiary under an agreement that she should care for her 
father during life, which agreement was carried out. Subse- 
quently the deceased procured the issue of new certificates, 
which changed the designation of the beneficiary. It was held 
that the daughter acquired a vested interest in the certificate, 
and that she could not be deprived of that interest by subsequent 
changes procured by the member in derogation of her rights. 

In Smith vs. National Benefit Society (123 N. Y., 85) it was 
held that the provision of the statute (Laws 1883, p. 172, c. 175) 
providing for the incorporation of co-operative life insurance so- 
cieties, which declares that membership in such a society gives 
the member the right to make a change in his payee or benefici- 
ary without the consent of such payee or beneficiary, applies 
simply when the original designation is in the nature of an in- 
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choate or unexecuted gift, and does not prevent a contract be- 
tween the member and the payee by which a vested right passes 
to the latter, and in such case, without his consent, the payee 
may not be changed. In that case the member made an agree- 
ment with his creditor, to the effect that he would secure his 
debt by an insurance on his life, and then became a benefit mem- 
ber of a corporation organized under the act above mentioned, 
and by the certificate issued to him the society agreed to pay 
the sum insured to the creditor, and it was held that the latter 
stood as an assignee of the policy and that the trarisfer was not 
revocable. 

The case of Lahey vs. Lahey, supra, especially relied upon by 
the respondent in this case as affirming the right of a member 
in a mutual benefit association to procure a new certificate and 
designate a new beneficiary after a former certificate has been 
issued and a former beneficiary has been designated, expressly 
recognizes the principle determined by the foregoing cases, and 
that a beneficiary may be so designated for a valuable consider- 
ation that his rights may not be subsequently cut off by a new 
designation. Judge Martin, writing for the court, says: “She 
[the respondent who was claiming a designation under much the 
same circumstances as apply to appellant], however, contends 
that the right to change the beneficiary in a certificate, like every 
other valuable right, may be sold or transferred, and when trans- 
ferred for a valuable consideration the insured loses the right to 
transfer it to others. (Citing cases already cited.) In those cases 
it was held that the statute which gave to a member the right to 
make a change in the beneficiary without the consent of the lat- 
ter applies only when the original designation is in the nature of 
an inchoate or unexecuted gift, and does not prevent a contract 
between the member and his beneficiary by which a vested 
right passes to the latter, and in such case, without his consent, 
the beneficiary may not be changed. The cases cited are clearly 
distinguishable from the case at bar, in that in the former the 
beneficiary became such for a valuable consideration and the 
association issued a certificate to such beneficiary, while in this 
case, although the court has found that the mother paid a valu- 
able consideration for a transfer of the certificate or a portion of 
its benefits, still no certificate was ever issued to her, nor was 
the certificate which was issued and made payable to the plaintiff 
ever canceled, so that she ceased to be a beneficiary under it.” 
We do not regard as well made the contention of respondent 
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that appellant, as a sister-in-law of Irvine’s, was not a proper 
person to be designated as beneficiary. The certificate upon its 
face disclosed her relationship, and the association, having is- 
sued it to her and received payments of dues thereunder, is now 
in no position to assert any such defense as is suggested. Thus 
we conclude that not only was the refusal of appellant to sur- 
render the old certificate not wrongful, so as to excuse the non- 
performance by Irvine of certain acts otherwise essential to the 
issue of a new certificate, but Irvine was not entitled to have a 
new certificate issued as against appellant even if he had com- 
plied with respondent’s regulations. 

The judgment of the Appellate Division should be reversed 
and a new trial granted, with costs in both courts to abide event. 

Cullen, C. J., and O’Brien, Edward T. Bartlett, Haight, Wer- 
ner and Chase, JJ., concur. 

Judgment reversed, etc. 


COURT OF APPEALS OF MARYLAND. 


MUTUAL LIFE INS. CO. oF NEw YorK 
v8. 


MULLEN ET AL.* 


The statute provided that answers ‘in the application made in good 
faith must be material in order to avoid the policy. 


Held, That the provision must be liberally interpreted in determining 
whether such statement was material, though if material and false 
forfeiture will follow regardless of bad faith. 

Held, That a stipulation in the policy that it is subject to the law of an- 
other state will not be allowed to defeat the statute. A corporation 
doing business in another state may be required to conform to the 
laws of such state. 

Where the policy was delivered in Maryland to a citizen of that state 
and the first premium was paid there it is a Maryland contract. 
Held, That the burden was on the company to show that answers were 

material and not made in good faith. Where the truth or falsity is 


—_eee by clear and uncontroverted evidence a court may so 
Tule, 


The evidence in this case held to show that answers as to the use of in- 
toxicants and employment of a physician were untrue and, as a gen- 
eral rule, answers as to the latter, except for trifling disorders, are 
material. If the misrepresentation materially affected the accept- 
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ance of the risk the finding should be for the company, regardless 
of the cause of death. 


Where insured was treated for cirrhosis of the liver, which tends to de- 
stroy the physical health and induce other diseases, and for delirium 
tremens, and he drank intoxicants very much in excess of the 
amount represented, false answers regarding these matters avoided 
the policy. 

Appeal from Circuit Court, Allegany County. Action by 
Thomas M. Mullen and another as executors of Catherine T. 
Mullen against the Mutual Life Insurance Company of New 
York. From a judgment for plaintiffs, defendant appeals. 


I. R. Dickry and RANDOLPH BARTON, Jr., for Appellant. 
BENJAMIN A. RICHMOND, for Appellees. 


WORTHINGTON, J.- 

This case was submitted to the jury in the court below upon 
certain granted prayers which are set out in the record, and a 
verdict for $1,050 returned for the plaintiffs, upon which judg- 
ment was entered. The insurance company brings this appeal, 
alleging, as its chief contention, error on the part of the lower 
court in granting the first and second prayers of the plaintiffs, 
and in refusing to grant certain prayers offered on behalf of the 
defendant company. 

Several important questions concerning the law of life insur- 
ance are involved in the appeal which we will now proceed to 
consider. Before the act of 1894, p. 1059, c. 662, it was always 
a matter of great importance in considering a case like this to 
determine at the outset whether the answers and statements of 
the applicant as contained in his application for insurance were 
warranties or mere representations. If the former, the policy 
was avoided, unless such statements and answers were literally 
true, whether they related to matters material to the risk or not: 
Monahan vs. Ins. Co., 103 Md., 156; Md. Casualty Co. vs. Gehr- 
mann, 96 Md., 648; Bankers’ Life Ins. Co. vs. Miller, too Md., I. 
If the latter, the policy was not avoided, unless the answers and 
statements were false in relation to some matters material to 
the risk: Bankers’ Life Ins. Co. vs. Miller, supra. By the aid 
of warranties, and the innocent mistakes of the insured, it often 
happened that the insurer was able to escape liability on a 
ground of the purest technicality. For the purpose of relaxing 
the harsh rule of the common law which required warranties to 
be literally true without regard to their materiality to the risk, 
the act of 1894, p. 1059, c. 662, was passed. That act, which is 
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a literal copy of the Pennsylvania statute, and similar to the 
statutes of some other states on the same subject, is as follows: 
Whenever the application for a policy of life insurance con- 
tains a clause of warranty of the truth of the answers therein 
contained, no misrepresentation or untrue statement in such 
application made in good faith by the applicant, shall effect 
a forfeiture, or be a ground of defense in any suit brought 
upon any policy of insurance issued upon the faith of such 
application, unless such misrepresentation or untrue state- 
ment relate to some matter material to the risk.—Code Pub. 

Gen. Laws, 1904, art. 23, § 196. 

In construing the Pennsylvania statute which, as we have said, 
is identical with our own, the Supreme Court of that state says: 
“The meaning of this language is perfectly plain. A misrepre- 
sentation or untrue statement in an application, if made in good 
faith, shall not void the policy, unless it relate to some matter 
material to the risk. If the matter is not material to the risk, 
and the statement is made in good faith, although it is untrue, it 
shall not avoid the policy:” March vs. Life Ins. Co., 186 Pa., 
641. In other words, the statute was passed to prevent the de- 
feat of the ends of justice by mere technicality. It is remedial 
in character, and should be given such liberal and reasonable in- 
terpretation as will insure judicial investigation in the ordinary 
way of the question whether any particular statement in the ap- 
plication was untrue, and, if untrue, whether it was material to 
the risk. If the statement is found to be untrue and material, 
the penalty of the forfeiture of the policy will usually follow as 
of course, whether the answer be made in good faith or in bad 
faith. Penn Mutual vs. Savs. Bank, 19 C. C. A., 286; 19 C. C. 
A., 316. 

As the application in this case contains a clause of warranty 
of the truth of the answers therein contained, and as the applica- 
tion is referred to in, and made a part of, the policy, the statute 
by its very terms is applicable, unless other circumstances render 
it inapplicable. And the appellant contends that this act is not 
applicable to the case at bar for two reasons: First. Because 
the contract of insurance expressly provides that it shall be sub- 
ject to the charter of the company, and of the laws of the state 
of New York, and, as there is no evidence of a similar statute 
to our own in force in that state, this court will presume that the 
common law prevails there, and that consequently this contract 
must be construed according to the rules of the common law: 
Citing Ficklin’s Case, 74 Md., 172. Second. Because as the de- 
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fendant company is a mutual one, as is alleged, the contract of 
insurance must be construed in accordance with the laws of the 
state where the company was created, and agreeably to its char- 
ter, in order to preserve the scheme of mutuality as was done in 
Brashears’s Case, 89 Md., 624. 

In answer to the first reason assigned, we refer to the case 
of Keatley vs. Travelers Ins. Co. (187 Pa., 197), where it was at- 
tempted to evade the provisions of the Pennsylvania act by re- 
citing in the policy that it should be construed by the laws of 
Connecticut. The court in that case held that such an agree- 
ment was against public policy, and that the contract must be 
governed by the laws of Pennsylvania, where the contract was 
made. A similar rule was adopted in Massachusetts in the case 
of Dolan vs. Mutual Reserve (173 Mass., 197), the court say- 
ing: “The contract was made in Massachusetts through its 
agent here, and the policy was delivered and paid for here. It 
is therefore governed by our laws.” The same rule was applied 


in the Fidelity Mutual Life Ass’n vs. Jeffords, 46 C. C. A., 377; 
and in Fletcher vs. New York Life Ins. Co. (C. C.), 13 Fed., 526. 
In a suit in the United States Circuit Court, Sixth Circuit, on a 
policy of insurance issued by a Pennsylvania corporation to a 
person in Maryland, full effect is given to the Maryland statute: 


Fidelity Mutual Life Ass’n vs. Miller, 34 C. C. A., 211. See, 
also, Equitable Ins. Co. vs. Pettus, 140 U. S., 226. We think, 
therefore, that while it is perfectly true that, in the absence of 
proof to the contrary, the common law is presumed to be in full 
force, and to be the same as the common law of the forum, in 
all those states which were originally colonies of England (8 
Cyc., 387, B.); and although in Ficklin’s Case, supra, this court 
gave the benefit of the remedial statute of Pennsylvania, before 
its adoption by the Legislature of this state, to one of our citi- 
zens suing in the courts of this state upon a contract made here 
by a Pennsylvania corporation, yet we deem it against public 
policy to permit a contract of insurance made here since the 
passage of the act of 1894 with a citizen of this state, to be 
governed by the harsh rules of the common law which, by legal 
presumption merely, is supposed to obtain in the state of New 
York by whose laws it is sought to have this contract construed. 
When a corporation undertakes to do business beyond the terri- 
torial limits of the state creating it, it does so merely by comity, 
and the state which it enters for the purpose of transacting busi- 
ness therein has the power to require such corporation to carry 
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on its business there subject to its statutes, and this court will 
not allow the parties to such contracts as this, by any stipula- 
tions contained therein to contravene the salutary provisions of 
this statute intended for the protection of our own citizens 
against common-law warranties: New York Life vs. Cravens, 
178 U. S., 389. 

In answer to the second reason assigned, we have only to say 
that in the Brashears Case, supra, the insurer was the Royal 
Arcanum, a purely mutual benefit association, which is not con- 
trolled in this respect by the ordinary rules of life insurance 
(Penn Mutual vs. Savings Bank, 19 C. C. A., 286, 19 C. C. A,, 
316); and, besides, in this case we have no knowledge that the 
appellant is in fact a mutual company, except the inference to be 
drawn from the single word “Mutuai” contained in its corporate 
name. We think it is perfectly clear, therefore, that as the first 
premium on the policy was paid in this state by a citizen of this 
state, and the policy delivered here, that it is a Maryland con- 
tract, and to be governed by Maryland laws. 

The act of 1894, p. 1059, c. 662, being applicable to this case, as 
we think it clearly is, the burden of proving the untruth of the 
insured’s statements and answers in his application, and also, if 
untrue, that they relate to some matters material to the risk, or 
that they were not made in good faith, was upon the defendant, 
if it relied upon fraud or misrepresentation on the part of the 
insured as a defense to the action: Brashears’s Case, 89 Md., 
633; May on Ins., § 183. Ordinarily the question of the truth of 
the answers vel non, as well as the question of their materiality 
and good faith, are to be submitted to the jury with proper in- 
structions (25 Cyc., 950; Levie vs. Metropolitan Co., 163 Mass., 
118); but as the evidence in such cases is adduced as matter in 
avoidance of the inception of the contract, whenever any one of 
these facts is established by clear and uncontradicted evidence, 
the court may, by the great weight of authority, so rule as mat- 
ter of law: Bankers’ Life Ins. Co. vs. Miller, 100 Md., 1; Lutz 
vs. Metropolitan Life Ins. Co., 186 Pa., 527. Where a material 
false representation or breach of warranty is shown by the un- 
contradicted evidence, and no waiver thereof by the insurer is 
proved, a nonsuit should be granted, or a verdict directed for de- 
fendant: 25 Cyc., 951. 

The case now under consideration was instituted in the Circuit 
Court for Allegany County, and tried in that court in April, 
1907. The policy of insurance sued on, and also the application, 
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were in evidence at the trial, and both bore the date November 
20, 1905. Mullen, the insured, died on April 19, 1906, just five 
months later. A short time before his death—that is, in Janu- 
ary, 1906—he was suffering with an abscess of the rectum, for 
which he was operated upon on February 6, 1906, at the hos- 
pital. He was in the hospital two or three weeks. Tubercu- 
losis set in the last of March, of which he died April I9th, as 
above stated. The company denied liability on the ground that 
Mullen had made misrepresentations in his application relating 
to matters material to the risk. Catherine T. Mullen, the bene- 
ficiary named in the policy, having died subsequently to the 
death of the insured, suit was brought by her executors, who ob- 
tained a verdict and judgment as above recited. 

The alleged misrepresentations upon which the defendant re- 
lies to defeat the action are the following statements and an- 
swers in his application: (1) That the physician last consulted 
by Mullen was Dr. Brown of Elkins, W. Va., who attended him 
four years previously; that the nature of his complaint was 
“two ribs broken, the result of a fall’; and, further, that he had 
had no other injury or illness of any kind, nor any remaining 
effects of any. (2) That his habit as to the use of intoxicants 
was one glass of beer a day on an average, and that such had 
been his habit in the past. (3) That he had never taken any 
special treatment for alcoholism. 

The uncontradicted evidence shows that two or three other 
physicians attended Mullen subsequently to the time, as stated 
by him in his application, when he was treated by Dr. Brown. 
One of these was Dr. Carder, who testified that he treated Mul- 
len two years previously for cirrhosis of the liver. Witness said 
Mullen was then in a very bad condition; his abdomen was 
sticking out prominently, so that he complained that he could 
not button his vest. His legs were swollen, and he was all 
puffed up with dropsy caused by the trouble with his liver. Dr. 
Carder further states that he attributed Mullen’s condition to his 
hard drinking; that Mullen said he had been a hard drinker, 
and he attributed the trouble with his liver to that cause. He 
further testified that cirrhosis of the liver tends to break down 
a man’s physical condition, and to predispose him to other dis- 
eases; that this condition might tend to bring on a rectal ab- 
scess such as this man subsequently had, and also tubercular 
trouble of which he died. He thought the abscess in the rectum 
indicated tubercular trouble setting up. Another physician who 





1908. ] Mutual Life Ins. Co. vs. Mullen et al. 513 


attended Mullen about the same time Dr. Carder treated him 
for cirrhosis of the liver was Dr. Fechtig, who treated Mullen 
for an injury to his eye necessitating its removal. Dr. Fechtig 
says he observed Mullen’s swollen abdomen; “the whole abdo- 
men was sticking out”, said the doctor. “Mullen had symptoms 
of a drinking man.” He attributed his condition to the excessive 
use of whiskey; and said cirrhosis of the liver would produce a 
swelling of the abdomen. Still another physician who treated 
Mullen a short time before he made out his application for the 
policy of insurance sued on was Dr. Brace, the jail physician, 
who treated him from June 20 to 29, 1905, for alcoholism or in- 
sanity. Mullen was brought to the jail suffering from delirium 
tremens, and remained there ten days under Dr. Brace’s care. 
After Mullen left the jail this physician continued to treat him 
for the effects of drink until July 12, 1905. He gave him medi- 
cine to build up his nervous system. Dr. Carder also testified 
that Mullen consulted him professionally “every couple of weeks 
—sometimes twice a week—clear up until he died”. And that 
he at times complained of having malaria. The testimony of 
Mullen’s employer was that he had seen Mullen intoxicated quite 
often, sometimes every week or couple of weeks; then again 
not for a year. In January, 1905, he discharged Mullen because 
of his being drunk on his job, and Mullen never worked for him 
again after that. Mullen’s neighbor testified that Mullen was 
drinking most all the time when he was not working. After he 
quit work witness would see him “intoxicated and drunk”. 

By referring to the statements and answers of the insured in 
his application, as set out above, and comparing them with the 
aforegoing summary of the testimony of the witnesses, it will be 
seen that there are very apparent and wholly irreconcilable dis- 
crepancies between them. If these witnesses are to be believed 
Mullen drank very much more than one glass of beer a day on 
an average. He was specially treated for acute alcoholism, and 
he consulted two or three other physicians than Dr. Brown for 
serious disorders. In the light of this clear, convincing and 
uncontradicted evidence, the statements and answers in his ap- 
plication were manifestly untrue. If untrue, did these untrue 
statements and answers relate to matter material to the risk? 

As to the cause and character of the disorder called “cirrhosis 
of the liver”, resort has been had to some reference works on 


the subject. Dr. William Osler, in his treatise on the “Principles 
VOL, XXXVII.—33. 
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and Practice of Medicine”, says: “Alcohol is the chief cause of 
cirrhosis of the liver.” In a “Dictionary of Medicine” consulted, 
it is stated that “the most common cause of cirrhosis of the liver 
is undoubtedly due to the abuse of spirituous liquors”. In an 
article on the subject contained in the “American Encyclopedia”, 
it is stated that “in chronic alcohol poisoning nearly all the tis- 
sues of the body are affected. This leads to a disease of the 
liver, cirrhosis”. 

In determining the question of materiality, it may be well to 
inquire what matters are deemed in law material to the risk. In 
25 Cyc., 816, it is said that “a false statement as to whether the 
applicant has consulted or been treated by a physician is ma- 
terial to the risk’, and this seems to be the general rule, ex- 
cept in cases where the treatment is for a trivial ailment: Du- 
lany’s Case, 106 Md., ; Fidelity Mutual vs. Miller, 34 C. C. 
A., 211. In another excellent authority it is stated that as a 
general rule matters are material when knowledge of the truth 
of the facts misrepresented might reasonably influence the com- 
pany in determining whether or not to accept the risk, and what 
premium to charge: May on Ins., § 184. The court below, by 
granting the defendant’s twelfth prayer, informed the jury “that, 
in considering the question of materiality of any of the answers 
in the application, they were to consider, not what disease, if 
any, caused the death of the insured, but the effect that said 
answers might have had in procuring the issuance of the policy 
by the defendant, and if the jury should find that any answer was 
incorrectly given by the insured which materially affected the 
risk assumed by the defendant in issuing the policy, then, re- 
gardless of the causes that finally produced the death of the 
insured, under the pleadings in the case the verdict must be for 
the defendant”. As there is no appeal from the court’s ruling in 
regard to this prayer, it is not before us for review, and becomes 
the law of this case. We deem it only proper to say, however, 
that we consider the prayer substantially correct. Leaving out 
of consideration the fact that Mullen was treated for an injury 
to his eye, necessitating its removal, it was certainly material to 
the risk that the insured consulted at least two physicians other 
than the one named by him, one of whom treated him for cir- 
rhosis of the liver, which tends to break down a man’s physical 
condition, and to predispose him to other diseases, and which 
may conduce to or bring on a rectal abscess such as this man 
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had, and also tubercular trouble of which he died; and another 
of whom treated him for alcoholism or delirium tremens within 
five months before he made his application for the policy of in- 
surance sued on in this case. These ailments could not be re- 
garded as trivial in their nature. The fact that Mullen drank 
intoxicating liquors very much in excess of “one glass of beer 
a day on an average” was also material to the risk as a matter 
of law, and the court below, by granting the defendant’s sixth 
prayer, properly so instructed the jury. 

If the misstatements of the insured relate to matters material 
to the risk, it would ordinarily make little difference whether 
these misstatements were made in good faith or in bad faith, 
though there may be cases in which the misstatements are ma- 
terial, and yet open to the inquiry of their being made bona fide 
or not. At any rate in this case it would seem impossible for 
the insured not to have known that his statements were untrue. 
If known to him to be untrue they were not made in good faith. 
In this connection the language of the late Chief Judge of this 
court in Monahan’s Case (103 Md., 156) seems especially ap- 
posite: “Whilst a misrepresentation of facts”, says he, “which 
are material to the risk and which from their very nature must 
have been known, or which may reasonably be presumed to 
have been known, by the applicant, but not by the insurer, will 
render a policy issued upon the faith of their verity invalid; be- 
cause the insurer has been induced to write a liability which he 
would not have assumed if the truth had been frankly disclosed 
it”, yet, etc. The court then proceeds to say that a different rule 
prevails where the facts misrepresented are peculiarly within 
the knowledge of the defendant, which latter observation has no 
application to this case. 

As we have already said, the fact that the applicant used in- 
toxicants very much in excess of one glass of beer a day on an 
average was palpably material to the risk. The appellees con- 
tend, however, that there was some evidence in the case from 
which the jury might find the statement of the insured in this re- 
spect to be true. The testimony to which they refer is that of 
Mullen’s employer, and that of Dr. Carder, both of whom, in 
their testimony, used the expression, in speaking of Mullen’s 
habits, “A glass of beer a day”. The former was the first wit- 
ness for the defendant, and was not pretending to speak of his 
own knowledge. No doubt he gave utterance to the expression, 
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because he had heard it used at the trial. It was contained in 
the application produced in evidence on the part of the plaintiffs 
for the purpose of proving the contract, but it was not in evi- 
dence for any other purpose. If the expression used by the 
witness was evidence at all, it was a mere scintilla; and taken 
in connection with all the other evidence of the same witness, on 
the same subject, was so light and inconclusive that no rational 
mind could infer from it the fact sought by the plaintiffs to be 
established. The use of the same expression by Dr. Carder was 
merely in repeating what Mullen had said to him some years 
previously when he was treating Mullen for cirrhosis of the liver. 
It was Mullen’s mere declaration made at the same time that 
he was being treated for a disease of the liver brought on by 
his acknowledged hard drinking, and, taken in the connection 
in which it was used, it had no probative force whatever. Nei- 
ther separately nor together were these mere expressions legally 
sufficient to justify submitting the case to the jury upon the 
question of Mullen’s habits as to the use of intoxicants, in the 
face of the clear, convincing and uncontradicted evidence of the 
same witness on the same subject. ; 

In the case of Bankers’ Life Ins. Co. vs. Miller, supra, this 
court, speaking through Judge Schmucker, says: “In view of 
the uncontradicted evidence as to the fact of the untrue repre- 
sentations made by the applicant for the insurance, and the evi- 
dent materiality of the subject to which they relate, we think 
that no recovery ought to be had upon the policy sued on.” See, 
also, Rainger vs. Boston Mutual, 167 Mass., 109; 25 Cyc., 951. 

The plaintiffs in this case have offered no evidence whatever 
to contradict the clear and satisfactory evidence of the defend- 
ant’s witnesses as to the falsity of Mullen’s statements in his 
application in regard to several matters obviously material to 
the risk, and which from their nature must have been known to 
the applicant, but which cannot fairly be presumed to have been 
known to the insurer or waived by it, we think, therefore, the 
lower court erred in granting the plaintiffs’ first and second 
prayers which submitted these questions to the jury: Lutz vs. 
Ins. Co., 186 Pa., 527; March vs. Life Ins. Co., 186 Pa., 629, 642. 

What we have already said renders it unnecessary to consider 
separately all the rejected prayers offered by the defendant. 
Most of these ignored the applicability of the act of 1894, p. 1059, 
c. 662, and were therefore properly rejected. 
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But, for error in granting the first and second prayers of the 
plaintiffs, the judgment will be reversed, and, as we think from 
the whole case that the plaintiffs are not entitled to recover, we 
shall not award a new trial. 

Judgment reversed, without a new trial. 


SUPREME COURT OF VERMONT. 


WEBSTER 
v8. 
STATE MUT. FIRE INS. CO.* 


A waiver is the intentional relinquishment of a known right, and involves 
the act of only one of the parties to a contract. An estoppel in- 
volves the acts of both parties and may arise where there is no in- 
tention, as in a waiver to mislead one of them to his prejudice. 

The company pleaded failure to give notice and proper proofs of loss 
within the required time. The plaintiff replied that a true and ac- 
curate list of the property and the loss was given within the required 
time, which was accepted without objection in season to repair any 
omission, and offer was made to furnish such further proof as might 
be required. 

Held, That the replication set up a waiver rather than an estoppel as is 
sufficient to put the question as to such waiver in issue. 

Held, That where the company alleged that no suit had been brought 
within the required time, a replication that on certain days within 
the time the company assured the plaintiff that it would pay if no 
suit were brought, and that the plaintiff relied on the assurance and 
delayed until the time had expired, and denied that the plaintiff 
failed to give notice, the replication was not a departure and does 
not both traverse and confess and avoid the plea. 


Exceptions from Orange County Court. Action by Ella G. 
Webster against the State Mutual Fire Insurance Company. 
From an interlocutory judgment overruling demurrers to plain- 
tiffs amended replication to defendant’s third, fourth and fifth 
pleas, defendant brings exceptions. 


Hunton & Stickney, for Plaintiff. 
BUTLER & MOLONEY and DARLING & WiLson, for Defendant. 


POWERS, J. 
This case comes before us on the defendant’s exceptions to 
the judgment of the County Court overruling the special de- 
"% Decision rendered, Mar.11,1908.. 2 | 
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murrers to the plaintiff's amended replications to the defendant’s 
third, fourth and fifth pleas. 

I. By the third plea it is alleged that, notwithstanding certain 
express conditions, stipulations and agreements in the policy of 
insurance sued upon, the plaintiff failed to give immediate writ- 
ten notice to the defendant, and failed to make proper proofs of 
loss within the time limited in the policy. To this plea the 
plaintiff replies that within the specified time she in good faith 
gave the defendant a true, accurate list of the property, the value 
and loss thereon; and offered to furnish the defendant whatever 
further proof thereof it might require, which said list the de- 
fendant carried away and kept, without making any objection 
to the form or sufficiency thereof, either at that time or at any 
time in season for her to repair the error, if any, therein, and 
that the defendant then and there “waived the technical, literal 
requirements of said policy in that respect”. To this replication 
the defendant demurs specially, on the ground (1) that it neither 
confesses and avoids, nor denies, the allegations of the plea; (2) 
that it is evasive and argumentative; (3) that the facts alleged 
therein do not of themselves constitute a waiver of the require- 
ments referred to; and (4) that the replication attempts to put 
in issue, to be tried by the country, mere matter and inference 
of law—whether or not the defendant waived the requirements 
aforesaid. 

(1) It is an elementary rule of pleading, as claimed by the 
defendant, that the pleader, if he does not demur, must either 
traverse or confess and avoid all the material allegations to 
which he makes answer: 1 Chitt., Pl. (14th Am. Ed.), 524a; 
Stephen, Pl. (Heard’s Ed.), 138. But this rule has no application 
to pleadings in estoppel: Stephen, Pl., 219; Gould, Pl., c. 2, 
§ 39. Such pleadings neither confess nor deny the truth of the 
allegations which they answer, but deny the right of the party to 
allege the facts. It is said that such pleas are not technically 
pleas in bar, though, like pleas in bar, they deny the right of 
action or defense, by denying the right to assert the facts: East 
St. Louis vs. Flannigen, 34 Ill. App., 601. The issue which they 
present is not to determine the truth or validity of the particular 
facts pleaded, but the right and power of the party to insist 
upon them. So, if the plea under consideration is a plea in es- 
toppel, it is not open to the first objection specified in the 
demurrer. The terms “waiver” and “estoppel”, as applied to 
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the law of insurance contracts, are usually used as meaning the 
same thing, and they are so used in many of our own cases. 
Courts have frequently asserted that they are convertible terms, 
as was done in Security Ins. Co. vs. Fay, 22 Mich., 467; Elliott 
vs. Lycoming County Mut. Ins. Co., 66 Pa., 22; Ins. Co. vs. 
Wolff, 95 U. S., 326; United Firemen’s Ins. Co. vs. Thomas, 
27 C. C. A., 42. <A closer inspection of the matter, however, 
convinces us that they are essentially different. A waiver in- 
volves the act or conduct of one of the parties to the contract, 
only. An estoppel involves the act or conduct of both parties to 
the contract: McCormick vs. Ins. Co., 86 Cal., 260. A waiver 
is the intentional relinquishment of a known right: Donahue 
vs. Ins. Co., 56 Vt., 374. It involves both knowledge and in- 
tent. An estoppel may arise where there is no intent to mislead. 
A waiver does not necessarily imply that one has been misled 
to his prejudice or into an altered position: Metcalf vs. Phenix 
Ins. Co., 21 R. L., 307; Hanscom vs. Home Ins. Co., 90 Me., 
333; Washburn vs. Life Ins. Co., 143 Ala., 485; Queens Ins. 
Co. vs. Young, 86 Ala., 424. An estoppel always involves this 
element. A waiver may amount to an estoppel, but not neces- 
sarily so. Though the conduct of the insurer may not have mis- 
led the insured to his prejudice, yet if, with full knowledge, he 
intentionally elects not to take advantage of the forfeiture, the 
law, in its zeal to avert the forfeiture, will hold the insurer irre- 
vocably bound as by an election to treat the contract as if no 
cause of forfeiture had occurred. And this election may be 
either express or implied. 

We think the replication to the third plea must be considered 
to set up a waiver, rather than an estoppel. It commences with 
the usual precludi non, and concludes with a prayer for judg- 
ment for damages; while the proper commencement of a repli- 
cation in estoppel is that “the defendant ought not to be ad- 
mitted or received to plead” the matter set out in the plea, and 
it should conclude with a prayer for judgment “whether the de- 
fendant ought to be admitted and received, against his own con- 
duct”, etc., “to plead the plea”, etc: Shelley vs. Wright, Willes, 
9, approved in Gray vs. Pingry, 17 Vt., 419. It lacks an essential 
element of estoppel—the reliance to her prejudice by the plain- 
tiff upon the conduct of the defendant. The pleader alleges that 
the defendant “waived” the requirements of the policy, instead 
of alleging that the defendant is “estopped”—apparently having 
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in mind the distinction herein pointed out. We can see no very 
good reason why a replication setting up a technical waiver 
should not be classed with those setting up a technical estoppel, 
and so not required by the rules of pleading to traverse or con- 
fess and avoid; but we think that this replication does suff- 
ciently confess and avoid by implication, which is just as good 
as an express confession: Baker vs. Sherman, 75 Vt., 88. The 
question is whether the language can fairly be construed as an 
admission of the facts alleged in the plea: Blood vs. Adams, 33 
Vt., 52. As we have seen, the commencement and conclusion 
are those of confession and avoidance. It is alleged that the de- 
fendant did not make objection in season for the plaintiff to 
repair the error, if any, and that the defendant waived the tech- 
nical, literal requirements in that respect. This last expression 
must be taken to mean in respect to the matters set up in the 
plea. Clearly, these allegations are entirely inconsistent with a 
denial of the facts in the plea. On the other hand, the whole 
tenor thereof, fairly considered, implies an admission. See 
Mossman vs. Bostridge, 76 Vt., 409. 

(2) It is claimed that the replication is evasive and argumenta- 
tive; but the particulars in which this fault lies are not pointed 
out, so the demurrer is insufficient to raise the question: Wil- 
ley vs. Carpenter, 64 Vt., 212. 

(3) In specifying the third ground of demurrer, the defendant 
overlooks the direct and positive allegation that the defendant 
waived the literal requirements of the policy. Several particu- 
lars are specified in the brief wherein this allegation is not 
formally sufficient; but they are not so specified in the demur- 
rer, and so are not for consideration. 

(4) The replication properly puts in issue, to be tried by the 
country, whether or not the defendant did, in fact, waive the 
requirement set up in the plea. Waiver is a question of fact, to 
be found by the trier as other questions of fact are: Mosley vs. 
Ins. Co., 55 Vt., 142; Walsh’s Adm’x vs. Ins. Co., 54 Vt., 351. 

II. The fourth plea shows that the policy contained a condi- 
tion that no suit should be brought under it unless commenced 
within one year from the date of the fire, and that this fire oc- 
curred on the 13th day of July, 1903—more than a year before 
the suit was brought. The replication to this plea alleges that 
on the 5th day of December, 1903, and on divers other days 
within the year after the fire, the defendant assured and prom- 
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ised the plaintiff that if suit was not brought it would pay the 
amount due on the policy, and that the plaintiff believed and re- 
lied upon this assurance, and so delayed bringing suit until the 
year had expired. This replication is specially demurred to on 
(1) the ground of departure, and (2) because it both confesses 
and avoids and traverses the allegations of the plea. 

(1) The first objection is based upon an entire misconception 
of the scope of the replication. It does not depart, for it does 
not set up the new promise as a ground of recovery. It simply 
asserts the new promise as one of the elements which go to 
make up a situation which precludes the defendant from stand- 
ing upon this defense. In other words, the promise is alleged as 
one of the elements of an estoppel. This replication, though in- 
formal in commencement and conclusion, contains all the fea- 
tures of a technical estoppel, and, if the facts therein alleged 
were proved at the trial, they would preclude the defendant from 
making the defense specified in the fourth plea. “It is unques- 
tionably the law”, says the court in Morrill vs. Ins. Co. (71 Vt., 
281), “that any line of action on the part of the defendant which 
led the plaintiffs reasonably to believe that their claim would be 
paid without suit would estop the defendant from setting up the 
limitation provided in the policy. They would not be permitted 
to hold out the hope of payment, and thus cause the plaintiffs 
to delay suit until the limited time had expired, and then inter- 
pose the condition in the policy in defense to an action”. 

(2) An inspection of the replication to the fourth plea dis- 
closes that the claim that it both traverses and confesses is un- 
founded in fact. 

III. The fifth plea is substantially like the fourth, except it 
alleges the limitation to be in the charter of the company, and it 
further alleges that the plaintiff failed to give notice of the loss 
as required by the charter. The replication to this plea is like 
that to the fourth, except that it traverses the allegation that the 
plaintiff failed to give notice. The demurrer to this is placed 
upon the same grounds as that to the replication to the fourth 
plea. As to the departure, we need add nothing to what has al- 
ready been said. The second ground of demurrer requires con- 
sideration. 

The fifth plea sets up two distinct matters in defense of the 
action—the failure to give seasonable notice, and the failure to 
bring suit within the limitation. In this situation the plaintiff 
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had two courses open to her. She could demur for the duplicity, 
or, ignoring that fault, she could plead over. If she chooses the 
latter, she must answer both matters alleged against her, or the 
one unanswered will stand admitted: Gould, Pl., c. 8, § 30. This 
is just what the plaintiff does by denying the lack of notice and 
pleading an estoppel to the limitation. She does not traverse 
and confess the same allegations of the plea. She traverses 
some and confesses others. She admits one of the charges, and 
avoids the other. This she may do without infringing the rules 
of pleading. This she must do, unless she is willing to incur 
the delay incident to a demurrer, or allow the allegation of lack 
of notice to go unchallenged. To be sure, two issues are thereby 
raised by the replication, which should have been raised by sepa- 
rate pleadings; but the fault lies with the defendant, and it 
ought not to be heard to complain. 
Judgment affirmed, and cause remanded. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


STATE LIFE INS. CO. 
v8. 


MURRAY.* 


Forfeitures for nonpayment of premiums in case of a life policy are 
not favored in law, and any conduct on the part of the company 
which leads a party to honestly believe that upon compliance with 
a certain course no forfeiture will be incurred will act as an es- 
toppel. 

Where the agent showed cards from the company describing him as a 
special agent, and insured had never been notified of his lack of au- 
thority to collect renewal premiums except by a printed notice on a 
receipt which she had not read, and the company had accepted such 
payments to him there was ground for a jury to find that the com- 
pany was estopped to set up his lack of authority where he had 
failed to turn over the premium collected. 


In Error to the Circuit Court of the United States for the 
Western District of Pennsylvania. 
Before Dallas and Gray, C. JJ. 


*% Decision rendered, February 13, 1908. 
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W. A. Way, for Plaintiff in Error. 
A. B. Rein, for Defendant in Error. 


Gray, C. J. 

The case brought before us for review by this writ of error 
was a suit by Mary Murray, the beneficiary under a policy of 
life insurance, and defendant in error (hereinafter called the 
plaintiff), against the State Life Insurance Company, the plain- 
tiff in error (hereinafter called the defendant). The defense is, 
nonpayment of the third semi-annual premium, which matured 
prior to the death of the insured. The terms of the policy pro- 
vided, among other things, as follows :— 

Premiums. In case any premium should not be paid when 
due, according to the terms of this contract, at the office of 
the company in the city of Indianapolis, or to agents when 
they produce receipts signed by the president or secretary, 
then and in every such case, this policy shall cease and de- 
termine, except as otherwise herein expressly provided. 

The pertinent facts, as disclosed by the record, are, that the 
policy in suit was taken out by the plaintiff on the life of her 
husband; the business was transacted with her son, who was 
soliciting agent of the defendant company; the policy was for 
$2,500, which was delivered to her by her son, as agent of the 
company, and the first six months’ premium of $39.90 was paid 
to him as such agent, for which she received a receipt from the 
company, signed by its secretary and countersigned by her son, 
J. E. Murray, as agent, dated the 31st day of October, 1903; the 
premium for the next six months falling due on the 29th day of 
April, 1904, was also paid by the plaintiff to her son, as agent, 
for which he gave her a temporary receipt, which was replaced 
shortly after by a receipt from the company in the same form 
as previously, signed by the secretary and countersigned by the 
assistant cashier. When the third semi-annual payment fell due, 
the general manager of the company’s Pittsburg office called 
the attention of the son, who was still the soliciting agent of the 
company, to that fact, who thereupon applied to his mother for 
its payment. As there were nearly thirty days’ grace yet to run 
under the policy, the payment was not made until the days of 
grace had nearly expired, and, on November 26th, the plaintiff 
paid to her son, as agent, the amount of the premium, for which 
no receipt was then given her. Upon her repeated request for a 
receipt, he gave her one out of a book, which she says was 
marked “binding receipts”, signed by the secretary of the com- 
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pany who had signed the previous receipts, and countersigned 
by J. E. Murray, her son, as agent, who had countersigned the 
first regular receipt. This receipt was a printed blank, filled in 
with the name of the insured, the amount of the premium and 
the date of payment, and numbered in red ink 49,571. At the 
top and under the name of the life insurance company, was 
printed in red ink, but not otherwise conspicuous, the following: 


The agent collecting on this receipt has no authority to col- 
lect for more than the first year’s premium. 


The plaintiff testifies that she put this away with the other 
receipts without observing this notice, and that she knew her 
son was an agent of the company and he had countersigned a 
previous receipt as such. It appears by the testimony that 
Murray was supplied by the company with business cards, de- 
scribing him as special agent, and that these were shown to the 
mother; also, that he was recognized as such agent by the insur- 
ance department of the state of Pennsylvania, on the certifica- 
tion to that effect by the company to the Insurance, Commis- 
sioner. It is also uncontroverted that the said Murray solicited 
and wrote the risk, and received, as above stated, the first semi- 
annual premium, and that he was permitted to countersign, as 
agent, the regular receipt therefor by the company; also, that 
he received the second semi-annual premium, for which no re- 
ceipt was given for a period of several days, but the payment 
was thereafter ratified by the company’s second official receipt, 
countersigned by the assistant cashier of the defendant, as above 
stated. There was ground, therefore, for the inference by the 
plaintiff, that said receipts might properly be countersigned by 
her son, as well as by some other officer of the company. 

The plaintiff's testimony is not disputed, that no notice had 
been given to her that her son was without authority to receive 
the third payment, or that she did not read the first temporary 
receipt, but supposed that all the receipts were alike. The son 
never transmitted this third premium to the company, or to any 
representative thereof, and about two weeks after the payment 
had been made, as above stated, the insured died. The com- 
pany declined payment on the policy, on the ground that the 
same had been forfeited by the nonpayment of the third and last 
premium, due prior to the death of the insured; the ground 
upon which such forfeiture is asserted, is that the son was not 
authorized to collect premiums after the first year. 
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The general principles of law applicable to such cases are not 
in dispute, and they were correctly stated by the court below in 
its charge to the jury. Undoubtedly, on payment of the initial 
premium on a life insurance policy, there is a contract for in- 
surance for the whole life of the insured, and the insurance com- 
pany’s right to terminate such contract for nonpayment of pre- 
miums is a forfeiture. Such forfeitures are not favored in the 
law, and “any agreement, declaration or course of action, on the 
part of the insurance company, which leads a party honestly to 
believe that by conforming thereto a forfeiture of his policy will 
not be incurred, followed by due conformity on his part, will and 
ought to estop the company from insisting upon a forfeiture, 
though it might be claimed under the express letter of the con- 
tract”. 

Counsel for the defendant company contend that there was no 
evidence in this case to warrant a jury in finding that said com- 
pany was estopped from claiming the forfeiture of the policy. 
We think, however, the court below were right in submitting to 
the jury the question, whether, under all the circumstances of 
the case, the plaintiff was not justified in paying the third and 
last premium to her son, as agent of the company, who had 
solicited the insurance, delivered the policy and received pay- 
ment of the first two premiums as the duly accredited and recog- 
nized agent of the defendant. The whole question is well stated 
by the court below in its charge to the jury, as follows :— 

“Now the first question for you to determine under the evi- 
dence is: Did she actually pay him the $39.90? Did she pay 
this money in good faith, believing it was a payment to him as 
agent of the company? In considering that question, you will 
determine whether the payment was made by her to him as the 
agent of the company, or whether the money was intrusted by 
her to him as her son and her agent to transmit and forward it 
to the company. This is the first question for you to determine: 
Whether Mrs. Murray paid this money to him as agent of the 
defendant company, or whether she gave the money to him as 
her agent, to pay it to the company through the proper chan- 
nels? If she paid the money to him as her agent and he failed 
to pay it over to the company, that would be the end of the case. 
If she paid it to him as agent of the company, you then pass on 
to the further question: Whether the course of dealings between 
Mrs. Murray and this company, in the payment of the other 
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premiums, was such that the company misled or induced her to 
believe that he was an agent of the company to receive the 
premiums and thereby misled her into believing that a payment 
to him was a payment to an agent of the company on the com- 
pany’s behalf.” 

We do not think the court could have properly withheld these 
questions from the jury. 

The judgment of the court below is therefore affirmed. 


SUPREME COURT OF ARIZONA. 


GILL 
v8. 
MANHATTAN LIFE INS. CO.* 
The time within which suit can be brought may be limited by agree- 
ment inthe policy, though the period is less than that prescribed by 


statute; such limitation may be incorporated in the policy by ref- 
erence and is applicable to an infant. 


Where such limitation in the application was incorporated by reference 
in the policy and the complaint alleged that the contents of the 
application were willfully and fraudulently concealed from the 
plaintiff for the purpose of delaying action until too late, and that 
she was unable to procure a copy of the application in time, the 
mere averment of concealment and fraud was insufficient in the ab- 
sence of an averment of facts on which to predicate relief from the 
consequences of the delay. 


Appeal from District Court, Coconino County. Action by 
Lillie S. Gill against the Manhattan Life Insurance Company. 


From a judgment against plaintiff rendered on sustaining a de- 
murrer to the complaint, she appeals. 


THoMAS ARMSTRONG, JR., E. E. ELLINwoop and JoHN M. 
Ross, for Appellant. 
WALTER BENNETT, for Appellee. 


NAVE, J. 
Lillie 5. Gill brought suit against the Manhattan Life Insur- 
ance Company to recover on a policy insuring the life of her 


*% Decision rendered, Mar. 27, 1908. 
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deceased husband. The policy, set forth in the complaint, re- 


cites, among other considerations for the insurance, that it is 
issued “in consideration of the application for this insurance, 
and the statements and covenants therein contained, which are 
a part of this contract”. The application, also set forth in the 
complaint, contains the following :— 


It is expressly agreed on behalf of the applicant and of any 
person who shall have or claim any interest in any policy is- 
sued upon this application * * * that no suit shall be 
brought against the company upon such policy after the ex- 
piration of two years from the time that the cause of action 
shall have accrued. 


This action was instituted after the expiration of two 
years from the time of the accrual of the cause there- 
of. A special demurrer was interposed by the defend- 
ant, setting up that the action is barred by the terms 
of the contract sued upon. ‘The demurrer was_ sus- 
tained, and judgment thereon rendered against the plaintiff. 
From this judgment, plaintiff has appealed. ‘The sole issue is 
the correctness of the ruling on the demurrer. 

Plaintiff alleges in her complaint that at the time of the ac- 
crual of the cause of action she was under the age of twenty-one 
years, and that she attained her majority within less than two 
years prior to the institution of the action. She avers also that 
the defendant purposely and willfully concealed from her the 
contents of the application made by the deceased for the pur- 
pose of inducing her to delay the bringing of the suit until after 
the two years mentioned in the application had expired, and did 
purposely, willfully and with intent to defraud her induce her to 
delay the bringing of this action until more than two years had 
elapsed after her cause of action had accrued; that she has 
never been able to obtain an inspection of the application; and 
that the copy attached to the complaint is a copy of said applica- 
tion as furnished to her by the defendant after repeated demands 
therefor, and that the same was not furnished to her until after 
the lapse of the two years mentioned in the application. No act 
of the defendant is pleaded tending to prevent the plaintiff from 
acquiring knowledge of the contents of the application, or to 
induce her to delay suit. 

I. It is settled in this jurisdiction that an agreement in a con- 
tract of insurance limiting the time within which an action may 
be brought thereon to a period less than that prescribed by the 
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statutes of iimitations will be enforced: Riddlesbarger vs. 
Hartford Ins. Co., 7 Wall. (U. S.), 3860. 

2. It is also determined in this jurisdiction by authority spe- 
cifically to the point, as well as by the elemental law of con- 
tracts, that terms may be incorporated in the policy of insurance 
by reference, and that, when so incorporated, they will be en- 
forced as part of the contract of insurance:~ Conner vs. Man- 
chester Assur. Co., 65 C. C. A., 137. 

3. The limitation upon this action being a matter of contract, 
and not a matter of statute, it applies to an infant as effectually 
as to one who has attained majority: Mead vs. Phoenix Ins, 
Co., 68 Kan., 432. 

4. Appellant contends that the complaint is not obnoxious to 
demurrer by reason of the allegation that defendant concealed 
from plaintiff the contents of the application, and, with intent to 
defraud, induced her to delay the suit. Appellee urges that these 
allegations are of that variety denominated “conclusions of law” 
as distinguished from allegations of ultimate facts. The line of 
separation between a conclusion of law and an allegation of 
ultimate fact is as uncertain as the lines separating the cardinal 
colors in the spectrum. The distinction between them in mat- 
ters of pleading more commonly is made where, coupled with 


allegations of fact, are allegations of conclusions, or inferences 
from the facts. Where matters are so pleaded, it is unquestion- 
able that a demurrer to the pleading does not admit these infer- 
ences. The court draws the inferences from the facts as 


pleaded and ignores the pleaded inferences: Dillon vs. Bar- 
nard, 21 Wall. (U. S.), 430; U.S. vs. Ames, 99 U. S., 35. On 
the other hand an allegation which, if the details of fact were set 
forth, might properly be held to be a conclusion inferred from 
those details, may, when unaccompanied by details, very prop- 
erly be held to be a pleading of ultimate fact, and not obnoxious 
to demurrer. If the adverse party desires fuller details, either 
for information or to lay a foundation for a demurrer, he should 
attack such a pleading by motion: Phillips vs. Smith (decided 
at this term), 95 Pac., 91. In the pleading before us the allega- 
tion of concealment may, in this light, be said to be the allega- 
tion of an ultimate fact; so also the allegation that the defend- 
ant induced the plaintiff to delay. The defect in the averment 
consists, not in that these are averments of inferences, but that 
they are averments of facts which, unsupported by other facts, 
are not sufficient upon which to predicate relief for the plaintiff 
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from the contractual consequence of delay. No fact appears 
in the complaint which cast upon the defendant a duty to advise 
the plaintiff as to the contents of the application for the insur- 
ance. The adverbs “purposely” and “willfully” add nothing to 
the charge that the defendant concealed the contents of the ap- 
plication, for to conceal means purposely to keep from sight or 
discovery. While it is a rule of Code practice that a pleading 
shall liberally be construed with a view to obtaining substantial 
justice between the parties, yet, on the other hand, complete 
defect of averment cannot be supplied by construction. ‘The 
original application manifestly became a part of the records of 
the defendant company. Doubtless it was “purposely and will- 
fully concealed” among the records of the defendant company 
from plaintiff, and from all the world except its custodians. 

It is not averred that any artifice was resorted to to induce the 
plaintiff to overlook the application; while the only allegation 
with respect to an endeavor upon her part to procure a copy 
thereof is coupled with the information also that she obtained it. 
The insurance policy itself, as we have noted, made express ref- 
erence to the application so that plaintiff was put upon notice 
of its contents. Similarly the allegation that the defendant in- 
duced plaintiff to delay the bringing of the action must be dis- 
posed of. Mere characterization of the act as being “with in- 
tent to defraud the plaintiff’ does not charge fraud: Cochise 
County vs. Copper Queen C. M. Co., 8 Ariz., 233. Such an ad- 
verbial phrase may sufficiently define the purpose of the de- 
fendant, but the purpose of the defendant is of no moment if its 
acts were not such in law as to perpetrate fraud: Pullman’s 
Palace Car Co. vs. Mo. Pac. Ry. Co., 115 U. S., 596. It may be 
conceded by virtue of this allegation in the complaint that by 
some action or inaction on the part of the company plaintiff was 
led to delay the institution of this suit; but, in absence of an 
averment of the facts by which she was so led, it cannot be de- 
termined that the defendant perpetrated a fraud upon her, or is 
for any reason estopped to take advantage of her delay. The 
allegations indeed are open to the interpretation that the cause 
of plaintiff’s delay was the concealment from her of the terms 
of the application, under which interpretation the allegation that 
she was induced to delay the suit would fall with the allegation 
that the contents of the application were concealed from her. 


There is nothing to suggest that even the earliest of her “re- 
VoL, XXXVII.—34. 
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peated demands” for a copy of the application was made before 
the action was barred. 

It follows that the demurrer was properly sustained, and that 
the judgment must be affirmed. 

Kent, C. J., and Campbell, J., concur. Doan, J., dissents. 


UNITED STATES CIRCUIT COURT. 


N. D. CALIFORNIA. 


BOARD OF EDUCATION or THE City AND County 
OF SAN FRANCISCO 


v8. 
ALLIANCE INS. CO. or LONDoN.* 


The policy provided that it should not be liable for a loss caused di- 
rectly or indirectly by earthquake. There was evidence of fires in 
the vicinity of the property destroyed which were caused by an 
earthquake whose spread resulted in the loss in question. ; 


Held, That if the fire would not have occurred except for the earthquake 
the company was not liable. 


Held, That a fire started by an earthquake and spreading directly with- 
out any intervening cause to the property is caused directly by 
earthquake, while a fire started from a cause which would not have 
existed except for the earthquake is indirectly caused by earthquake, 
and in either case no liability attaches if proximately so caused. 


Held, That a proximate cause is the dominant cause, beyond which the 
law makes no inquiry, and if the fire through the nearest cause was 
the mere instrument or incident of the eaarthquake, the latter was the 
true cause. 

Absolute certainty as to the cause is not necessary; moral certainty which 
produces conviction only is required. It is not necessary for the 
company to show that the loss could not possibly have occurred ex- 
cept from the earthquake. But neither is it enough to show that 
the loss would not have occurred but for the earthquake, the latter 
must be the dominant cause to relieve from liability. All the facts 
and circumstances must be considered as to the number of fires and 
the possible sources of their origin, and whether any reasonable 
cause other than the earthquake existed. 


If the fire was spread from the premises of other parties and it is im- 
possible to determine whether the earthquake was the cause, the 
policy is liable. 

The burden of proof is on the company to establish the earthquake as 
the cause of loss, but where the evidence is enough when standing 
alone to sustain such a conclusion, the burden shifts to the insured 
to show that the fire was not so caused, but was due to some other 
cause. 

Preponderance of evidence is not necessarily determined by the number 
of witnesses, but by the weight of the testimony itself as given, as 
shown by the opportunities of the witnesses to know the facts and the 
probable truth of their statements. 


% Charge delivered, May 5, 1908. 
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Mere mistake of a witness honestly made does not necessarily dis- 
credit his testimony in other respects, while it calls for added cau- 
tion in accepting it. 

Statement of facts by Editor of the INSURANCE LAW JOURNAL. 

The policy contained the usual provision exempting from lia- 
bility in case of loss due directly or indirectly to an earthquake. 

The charge of the court was in substance similar to that of the 

same judge in the case of Richmond Coal Co. vs. Ins. Co., re- 

ported in the current volume of the Insurance Law Journal, p. 

97, with one important exception regarding the shifting of the 

burden of proof to the plaintiff where the defendant has estab- 

lished its freedom from liability by satisfactory evidence. The 
following extracts from the charge will sufficiently serve to dif- 
ferentiate it from that in the case of Richmond Coal Company. 

Its essential points sufficiently appear in the syllabus. The jury 

disagreed, standing ten to two in favor of the company. 


Charge to the Jury by VAN FLEET, J. 

Earthquake as a cause of loss being specified as an excepted 
peril, and it being stipulated in the policy that the company shall 
not be held liable for loss or damage by fire, directly or indi- 
rectly caused by earthquake, this exception under the law of this 
state relieves the insurance company from liability if the prop- 
erty can be shown to have been destroyed by a fire caused di- 
tectly or indirectly by earthquake, for it is the law of this state 
that where a peril is specially excepted in a contract of insur- 
ance a loss which would not have occurred but for such peril is 
thereby excepted although the immediate cause of the loss was 
a peril which was not excepted. To put it in other words, al- 
though the policy herein relied upon is insurance against loss by 
fire, inasmuch as by the terms of that policy the insurance 
company is not responsible for loss caused directly or indi- 
rectly by earthquake, if the property is destroyed by a fire so 
caused, there is no liability on the part of the insurance com- 
pany; and if you believe from all the evidence in the case that 
if there had been no earthquake the fire which destroyed the 
property of the plaintiff would not have occurred, it will be your 
duty to render a verdict in favor of the defendant. 

As to what is meant by the words “directly or indirectly” as 
used in the policy in suit, I instruct you that a fire starting on 
the premises of plaintiff by reason of the earthquake or a fire 
starting elsewhere by reason of the earthquake and spreading to 
and burning the plaintiff's property without any active, inter- 
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vening cause would be considered as being caused directly by 
the earthquake; while a fire which was started by reason of a 
cause set in operation by the earthquake, and which would not 
have started but for the earthquake, would be considered as 
caused indirectly by the eathquake. 

The defendant has admitted that the plaintiff’s loss resulted 
directly or immediately from fire, the peril insured against; but 
it contends that the proximate or efficient cause of the loss was 
earthquake, notwithstanding the insured property was burned. 
Upon this issue I instruct you that if you find from the evidence 
that the loss was proximately, either directly or indirectly, caused 
by earthquake, your verdict, notwithstanding the insured prop- 
erty was destroyed by fire, should be in favor of the defendant; 
but if upon the other hand, you find from the evidence that fire 
and not earthquake was the proximate or efficient as well as the 
direct cause of the loss, your verdict should be for the plaintiff. 
By proximate cause is meant a cause which naturally, by con- 
tinuous sequence, unbroken by a new cause, produces a result. 
The proximate cause of an effect is not necessarily the cause 
which is nearest to, that is, immediately or directly produces, 
the effect; but it is the efficient dominant factor in the produc- 
tion or bringing about of the effect. The nearest or immediate 
cause of an effect may be merely an instrument of the dominant 
or efficient cause; and if, upon the evidence in this case, you 
find that the fire which destroyed the insured property was a 
mere instrument of an earthquake and that the loss by necessary 
or natural sequence was due to the earthquake, your verdict 
should be for the defendant notwithstanding the property was 
burned. If, however, you find from the evidence that plaintiff’s 
loss was directly or proximately caused by fire, which was the 
peril insured against, and that earthquake was not directly or 
indirectly the cause of the loss, your verdict should be for the 
plaintiff. 

The law does not inquire into the cause of a proximate cause. 
When the proximate cause of an effect has been ascertained, 
the law ceases to make further inquiry, and ascribes the result 
exclusively to such cause. While the proximate cause of an 
effect frequently is and generally may be the nearest cause, yet 
mere distance in time or space is not the exclusive factor in the 
determination of the question whether or not a given cause is 
proximate or remote. Other elements are involved, any one of 
which may be of such a character as to subordinate the element 
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of distance. The proximate cause of an effect is the cause to 
which the effect is attributed by the rational judgment of man- 
kind. Your inquiry, therefore, in this case, should be whether 
or not the earthquake of April 18, 1906, was the predominating 
and operating cause of the fire which burned the property of the 
plaintiff. The question is not as stated what cause was nearest 
in time or place, but what was the cause which set the other 
causes, if any there be, in operation. The causes, if any there 
be, which are merely incidents or instruments of a superior or 
controlling agency, are not the responsible ones in producing 
a given result, though they may be nearer in time and place, 
and if you believe from all the evidence in this case that the 
earthquake caused the fire which spread to and burned the prop- 
erty of the plaintiff, it will be your duty to render a verdict in 
favor of the defendant, no matter how many buildings or blocks 
such fire may have burned through or consumed before it 
reached the plaintiff's property. 

* * x * aK uk * 


While, as I shall hereafter state more particularly, it is for the 
defendant to prove that earthquake was directly or indirectly the 
cause of the destruction of plaintiff’s property, it is not neces- 


sary that the defendant should show that plaintiff’s loss could not 
possibly have ocurred from any other cause than from earth- 
quake. If, taking the testimony as a whole, it has been shown 
that the fire or fires and plaintiff's loss or damage therefrom 
were either directly or indirectly caused by earthquake, then 
your verdict should be in favor of the defendant. 

It is not sufficient, however, that the evidence show merely 
that plaintiff’s loss would not have occurred but for the earth- 
quake; in order for defendant to prevail it must appear by sat- 
isfactory evidence that plaintiff's loss was caused by earth- 
quake. The earthquake may have produced conditions but for 
which plaintiff’s loss would not have occurred, such, for instance, 
as the destruction or disconnection of the city’s water supply; 
but if you find that the plaintiff's loss was directly caused by fire, 
the peril insured against; and that that fire, and the loss result- 
ing. therefrom, was not directly or indirectly caused by earth- 
quake, then plaintiff is entitled to a verdict, nowithstanding it 
appears that the earthquake produced conditions remotely con- 
tributing to that loss. 

If you find from the evidence in this case that the earthquake 
of April 18, 1906, caused directly or indirectly in this city a fire 
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in the vicinity of 282 Natoma Street, near Fourth, or a fire in 
the four-story frame building located on the southeast corner 
of Fifth and Minna Streets, or a fire in the Chinese wash-house, 
located at 910 Howard Street, and that those fires, or any one 
or more of them so caused spread by heat, flame, spark, embers, 
burning brands or cinders and burning uninterruptedly from 
building to building or block to block until they or any one or 
more of them reached and destroyed plaintiff's property, then it 
is your duty to return a verdict in favor of the defendant. 

lf you find that the fires, or any one or more of the fires men- 
tioned by the witness, or as to which testimony has been intro- 
duced, were caused directly or indirectly by the earthquake of 
April 18, 1906, and that such fire or fires thereafter spread by 
heat, flame, spark, embers, burning brands or cinders, and burned 
continuously and uninterruptedly from building to building, or 
block to block, to, and destroyed the property of plaintiff, then 
and in that case your verdict should be in favor of the defendant. 

If, however, you find that the property of the plaintiff was 
destroyed by a fire which spread from a fire which was not 
caused by an earthquake, then your verdict must be for the 
plaintiff, or if you find from the evidence that the fire which 
destroyed plaintiff's premises was caused by sparks, embers, 


brands or heat, which came from the premises of other parties, 
and you are unable to determine whether said sparks, embers, 
brands or heat came from a fire or fires started by earthquake 


or from some other cause, your verdict should be in favor of the 
plaintiff. 


oa * * ** * * * 

The policy of insurance issued by the defendant to the plain- 
tiff and sued on in this action, provides in effect that defendant 
will indemnify the plaintiff against direct loss or damage by fire 
ensuing upon explosion of any kind. On this subject I instruct 
you that if you find that any fire as to which testimony has been 
laid before you was started by and ensued upon an explosion or 
explosions of any kind, and you also find that a fire so caused 
was the one that destroyed plaintiff's property, then your ver- 
dict should be for the plaintiff, unless you find that the explo- 
sion which started such fire was directly or indirectly caused 
by earthquake. If, as I have already explained to you, the earth- 
quake was the proximate, efficient cause of the fire, the de- 
fendant will not be liable, even though the means by which the 
earthquake caused such fire was an explosion. In other words, 
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if such explosion was caused directly or indirectly by, and was 
the mere instrument of the earthquake, and the plaintiff’s loss, 
by necessary or natural sequence, was solely due to the earth- 
quake, then your verdict should be for the defendant as to any 
loss caused by such fire. 

In this connection, gentlemen of the jury, it has been sug- 
gested to you in argument by one of the counsel that under the 
defense here made the defendant was bound to prove every- 
thing, and the plaintiff nothing. That is not precisely a correct 
statement of the law upon that subject. The burden of proof in 
this case rests upon the defendant to establish the special de- 
fense which it has set up, that is, that the fire which destroyed 
these premises was caused directly or indirectly by earthquake, 
and that defense the defendant is bound to establish by a pre- 
ponderance of evidence, or it cannot prevail. But when the evi- 
dence of the defendant in support of that issue has been such, 
standing alone, as to warrant you in your judgment in finding a 
verdict in favor of the proposition that the fire was caused by 
earthquake, then it becomes incumbent on the plaintiff to offset 
that evidence by proof tending to show that the fire was not 
caused directly or indirectly by earthquake, but by some other 
cause, and that question is to be determined by you, as I have 
suggested, and will more fully state to you hereafter, upon the 
preponderance of the evidence. 

In this regard you are not permitted to indulge in conjecture 
or mere hearsay as to the origin of any fire shown to have oc- 
curred on the date in question or as to the course or spread of 
such fire, but in determining as to the origin of a fire or the 
manner in which it was started and as to its course or spread and 
the property destroyed thereby, if any, your finding must in each 
instance be based upon the evidence in the case alone and wholly 
unaffected by anything you may have heard elsewhere. 

The law imposes upon the party having the affirmative of an 
issue what is denominated the burden of proof. By that phrase 
is meant, in a civil case, such as this, no more than that the 
party holding the affirmative must produce, in support of an 
issue which he is called upon to prove, a preponderance of the 
evidence. In this case, as before indicated, the defendant holds 
the affirmative in providing its defense that the fire or fires that 
destroyed the plaintiff’s property were caused directly or indi- 
rectly by earthquake, and upon that issue, therefore, the evidence 
must preponderate in the defendant’s favor or it cannot prevail. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SIxTH CIRCUIT. 


MUTUAL RESERVE FUND LIFE ASS’N 
v8. 


TUCHFELD.,* 


The power of attorney of a foreign insurance company authorizing the 
Insurance Commissioner to accept service while any outstanding 
liability exists is not revoked by the company’s withdrawal. 

Where the company authorizes premiums to be sent by mail to the 
home office, it is sufficient to avoid forfeiture that they are deposited 
in time to reach the office, though they fail to do so. 

Where the policy is forfeited by its terms because the premium is not 
mailed in time, the application of the draft for the money to the 
premium by the insurer waives the forfeiture, but if the premium was 
only accepted on condition of good health this constituted a defense 
unless the insurer had notice of the breach of condition. 

Where a premium was accepted when too late only on condition of good 
health, which the insured could not fulfill, the acceptance of subse- 
quent premiums in ignorance of the facts was not a waiver. 

A statutory penalty for refusal to pay after demand does not attach 
where no demand was made before suit. 


In Error to the Circuit Court of the United States for the 
Western District of Tennessee. 


C. G. Bonn and T. B. Tur ey, for Plaintiff in Error. 
W.H. Bicoes, for Defendant in Error. 


CocKRAN, D. J. 

This is an action by the defendant in error against the plaintiff 
in error on a life insurance policy issued by the latter upon the 
life of the former’s intestate. The policy was issued September 
9, 1890, and was for the sum of $10,000, but was reduced Sep- 
tember 9, 1901, to the sum of $5,000. The insured died on Oc- 
tober 14, 1905, and the action was brought September 11, 1906. 
It was brought in the Circuit Court of Madison County, Tenn., 
and thence removed to the lower court, where judgment was re- 
covered, not only for the face of the policy and interest thereon, 
but for 20 per cent penalty under the act of April, 1901 (Acts 
IQOI, p. 141, c. 141), the whole amount recovered being the sum 
of $6,354.15. 


* Decision rendered, March 23, 1908. 
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Several errors are assigned for reversal. One is that the 
court erred in overruling the defendant’s plea in abatement to 
its jurisdiction. The claim was that it was without jurisdiction 
because the state court did not have jurisdiction thereof. The 
defendant entered the state of Tennessee prior to or in the year 
1889, and continued to do business therein until November 15, 
1901, when it withdrew therefrom. At the time the action was 
brought, and for several years prior thereto it had no voluntary 
agent in the state. In 1887 and in 1892 and again on May II, 
1897, it filed a written instrument in the office of the Insurance 
Commissioner at Nashville, in Davidson County, constituting in 
case of the 1887 writing, the Secretary of State, and in case of 
the other two, the Insurance Commissioner, its agent for serv- 
ice of process, and containing an agreement that process might 
be served on him so long as any liability remained outstanding 
against it in the state. The first writing was filed under the act 
of 1875 which related to insurance companies generally: Acts 
1875, p. 79, c. 66. 

Our attention has been called to no legislation under which it 
can be said that the writing of 1892 was filed. It could not have 
been under the act of 1875, as that provided for constituting the 
Secretary of State as agent for service of process. Prior to the 
filing of the last writing, two acts were passed, each of which 
provided for constituting the Insurance Commissioner as such 
agent. The act of 1895 related to insurance companies other 
than those engaged in life and casualty insurance on the assess- 
ment plan: Acts 1895, p. 322, c. 160. The act of 1897, which 
took effect April 3, 1897, related to insurance companies en- 
gaged in such insurance on the assessment plan: Acts 1897, 
p. 300, c. 127. The act then under which the last writing may 
be said to have been filed depends on whether it did business on 
the assessment plan or not. The execution thereof was required 
as a condition of its continuing to do business in the state. In 
the act of 1895 there was a provision in these words :— 

Any process issued by any courts of record in this state and 
served upon such commissioner (Insurance Commissioner) by 
the proper officer of the county in which the said commissioner 


may have his office, shall be deemed a sufficient process on 
said company. 


The act of 1897 contains no such provision. The process by 
which the defendant was attempted to be brought before the 
state court was a summons directed to said Davidson County, 
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in which the Insurance Commissioner had his office, and there 
accepted by him, and also by the Secretary of State. It is 
claimed that the acceptance by the Secretary of State was of no 
validity as the act of 1875 had been repealed entirely, if not by 
the act of 1895, by it and that of 1897 together. We do not find 
it necessary to determine this question. 

The principal ground upon which it is urged here that the 
state court did not acquire jurisdiction by the acceptance of said 
summons by the Insurance Commissioner is that said process 
could not legally be directed to Davidson County, a county other 
than that in which the action was brought. It is claimed that it 
is a cardinal principle that the process of a court cannot extend 
beyond the territorial jurisdiction thereof, unless authorized by 
statute—that the plaintiff in error did business on the assess- 
ment plan, and hence was covered by the act of 1897 and not by 
that of 1895—and that as the act of 1897 did not contain any 
such provision as that above quoted there was no statute of 
Tennessee authorizing the issuance of process against it from 
the Madison Circuit Court directed to Davidson County. 
Whether, if that statutory provision has no application to this 
case jurisdiction of the action on the part of the state court can 
be worked out, we do not find it necessary to determine. As 
bearing thereon these cases have been cited, to wit: People vs. 
Justices of City Court, 25 Abb.; N. C. (N. Y.), 403; Fink vs. 
Lancaster Ins. Co., 60 Mo. App., 673. 

It is sufficient to say that, so far as the record before us goes, 
it was not made to appear on the hearing of the plea in abate- 
ment that the defendant was a life insurance company on the 
assessment plan. The sole allegation concerning its character 
in the plea was that it was a New York corporation. The dec- 
laration went further than this, and alleged that it was a New 
York insurance corporation. The plea was heard by the court, 
and it made findings of fact and law. The finding as to the char- 
acter of the defendant was simply that it was a New York in- 
surance corporation. The evidence heard upon the plea was not 
preserved by a bill of exceptions, and it cannot, therefore, be 
said that it established that defendant was a life insurance com- 
pany on the assessment plan. Indeed, inasmuch as there was 
no finding as to the plan on which the defendant did business, it 
is not likely that any evidence was introduced bearing on this 
subject. As then, by concession, the state court would have had 
jurisdiction if defendant was an insurance company not on the 
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assessment plan, and the record does not show that it was made 
to appear on the hearing of the plea of abatement that it was 
such on that plan, it cannot be said that the lower court was in 
error in not sustaining the plea on this ground. In the case of 
Patton vs. Continental Casualty Co. (Tenn., 104 S. W., 305) 
jurisdiction of the Circuit Court of Washington County, Tenn., 
of a suit against a foreign accident insurance company was up- 
held upon summons issued therefrom to Davidson County, and 
there accepted by the Insurance Commissioner. 

It is urged, further, that said statutory provision authorized 
the service of process issued thereunder, and not the acceptance 
of service thereof, and as the summons here was not served, 
but service thereof was accepted, the state court was without 
jurisdiction. The writing itself authorized the Insurance Com- 
missioner, not simply to receive service, but to accept it. This, 
however, is not important. In the Patton Case, Judge Neil said: 

“In the present case, the service of process was acknowledged 
by the Insurance Commissioner, and, on the principles already 
stated, we are of the opinion that this service was properly made, 
and the company was brought before the court.” 

Neither of those two grounds of lack of jurisdiction in the 
state court seems to have been relied on in the lower court. The 
theory of the plea seems to have been that lack thereof was due 
to the fact that defendant had no voluntary agent in the state, 
and the officers who had accepted service were without authority 
so to do by reason of defendant’s withdrawal from the state in 
1901. This position is feebly urged here and these cases, to wit, 
Swann vs. Mutual R. F. L. Ass’n (C. C., 100 Fed., 922); Fried- 
man vs. Ins. Co. (C. C., 101 Fed., 535) are cited in support of it. 
But these cases were overthrown by that of Mutual R. F. L. 
Ass’n vs. Phelps, 190 U. S., 147. To the same effect are You- 
mans vs. Minn. Life Ins. Co. (C. C.), 67 Fed., 282; Collier vs. 
Mutual R. F. L. Ass’n (C. C.), 119 Fed., 617; Magoffin vs. Mu- 
tual R. F. L. Ass’n, 87 Minn., 260; Biggs vs. Mutual R. F. L. 
Ass’n, 1128 N. C., 5; Moore vs. Mutual R. F. L. Ass’n, 129 N. 
C., 31; Woodward vs. Mutual R. F. L. Ass’n, 178 N. Y., 485. 
This assignment of error, therefore, is not well taken. 

The other assignments of error, with one exception, relate 
to certain portions of the charge to the jury, and the refusal of 
certain requests made by defendant. Before referring to any 
of these assignments, a preliminary statement of certain facts 
should be made. The policy called for the payment of bi- 
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monthly mortuary premiums. They were payable within thirty 
days from the first week day of the months of December, Feb- 
ruary, April, June, August and October. It was provided that, 
if any of said payments were not made on or before the date 
when due at the home office of the association in the city of New 
York, the policy should expire and become null and void, and 
all payments thereon should be forfeited to the association. In 
the course of time the mortuary premium due within thirty days 
after the first week day of December, 1904—i. e., by December 
31, 1904—for $24.45, known as “Call 137”, had to be met. Ac- 
cording to evidence introduced by plaintiff, on December 24, 
1904, the insured at Jackson, Tenn., where he lived, purchased 
a New York draft for the sum of $24.45 of that date, and de- 
posited in the mail an envelope containing it addressed to de- 
fendant at its home office. For eight or ten years previous there- 
to the insured had been making payments of the mortuary pre- 
miums in this way and in each call therefor this instruction was 
contained :— 


Remittances must be by valid draft, check, postoffice or ex- 
press money order, and when made by mail are at the sender’s 
risk. Any credit made or receipt given is conditioned on pay- 
ment of such draft, check, postoffice or express money order 
on presentation, and, if not so paid, such receipt shall be null 
and void. 


The draft was received by defendant, but, there was evidence 
tending to show not until January 16, 1905, and then in an en- 
velope postmarked at Jackson, Tenn., January 12, 1905, which 
envelope was put in evidence. The draft so received bore date 
December 24, 1904. There was evidence tending to show that 
the insured, not hearing from the draft in due course, shortly 
afterward wrote a letter of inquiry in regard to it. There was 
evidence tending to show that on January 17, 1905, defendant 
deposited in the mail at New York an envelope addressed to the 
insured, containing a red slip on which it acknowledged receipt 
of said sum of money from the insured, and stated :— 


The above payment is offered and the same received by 
the company, subject to the conditions on the back hereof, 
which are hereby made a part of this receipt. 


The conditions on the back thereof were as follows :— 


The conditions on which the within payment (for which this 
receipt is given) is accepted are as follows :— 
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First. The said member is now living and of temperate 
habits and is now and has been, during the past twelve months, 
in continuous good health and free from all disease, infirmity, 
illness, indisposition or weakness, and has not during said 
period consulted or been prescribed for or attended by any 
physician for any cause whatever, otherwise said payment, and 
this receipt and said policy shall be null and void, and the 
sum paid herein shall be subject to the order of the within 
named person. 

Second. The receipt and acceptance of the within named 
sum by the company shall be not held to waive forfeiture or 
expiration of membership, or to reinstate membership, or to 
create any liability of the company under said policy except 
upon fulfillment of the first condition of this receipt. 


Third. The acceptance of the within. sum after the same be- 
came due shall not establish a precedent for acceptance of 
future payments to the company, nor shall any subsequent 
payment upon said policy impair, waive, alter or change any 
of the conditions of this receipt or of said policy, or of any 
agreements or conditions relating thereto. 


There was evidence which it may be claimed tends to show 
that this red slip was never received by the insured. Thereafter, 
the February, April, June, August and October, 1905, mortuary 
premiums matured, and they were duly paid by the insured. Re- 
ceipts were given therefor, and in each one it was stated that 
the receipt was “subject to the terms and conditions indorsed 
hereon and of said policy contract, and to all agreements and 
conditions relating thereto”, and on the back was indorsed :— 


Terms and Conditions. The acceptance of the premium 
hereon shall not be held to waive forfeiture caused by nonpay- 
ment of any previous sum when due or otherwise. 


In June, 1904, the insured was attended by a physician once 
for indigestion or some kind of colic, and in November or De- 
cember, 1904, he was likewise attended four times for la grippe. 
On this latter occasion, he seems to have been confined to his 
house for about two weeks. This statement puts us in a posi- 
tion to appreciate and to dispose of the assignments of error 
relating to the charge to the jury, and the refusal to give defend- 
ant’s requests. The jury were told, in substance, that if said 
draft for $24.45 dated December 24, 1904, was mailed at Jack- 
son on that date, or in time to have reached the defendant at its 
New York office by December 31, 1904, the policy was not for- 
feited, and plaintiff was entitled to recover, whether in fact the 
draft reached defendant by or after that date. This portion of 
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the charge is assigned as error. This assignment is not well 
taken. It is well settled that, notwithstanding a policy of insur- 
ance provides that payment of the premium shall be made at the 
insurer’s home office by a time certain, if, after its issuance, the 
insurer requestion or authorizes or acquiesces in the sending of 
the premiums by mail a deposit thereof in the mail in time to 
reach that office by the time it is due will save a forfeiture even 
though it does not in fact reach there until afterward: Kenyon 
vs. Knights Templars & M. Mut. Aid Ass’n, 122 N. Y., 247; 
Primeau vs. National Life Ass’n, 144 N. Y., 716, affirming Pri- 
meau vs. National Life Ass'n, 77 Hun, 418; McCluskey vs. 
National Life Ass’n, 77 Hun, 556; Hollowell vs. Virginia Life 
Ins. Co., 126 N. C., 398. 

In the Primeau and McCluskey Cases it was held that if the 
premium is mailed within the time it is due, though not in time 
to reach the home office by that time, it will save a forfeiture. 
There, the insurer had requested that the premium be sent by 
mail, and because of this it was held that the receipt of the pre- 
mium was at the insurer’s risk. But the question does not de- 
pend on at whose risk the premium is so sent. In the Hollowell 
Case Judge Clark said :— 

“It will be observed that in the case in New York (Kenyon 
Case, 122 N. Y., 247) the premium was not received at all, but 
the court held that the company could not, after its course of 
dealings, forfeit the policy. By this it is not meant that if the 
money is lost in the mail, or if the drawee becomes insolvent 
before presentation of the check or draft, the insured is dis- 
charged from making good the loss on notice, but simply that it 
is so far a payment that it prevents a forfeiture.” 

That mailing the premium in such a case in time to-reach the 
home office before it is due is sufficient may well be based on 
the ground that such is the reasonable interpretation to be put 
on the conduct of the insurer in requesting, authorizing or ac- 
quiescing in its being so sent, and that the insured has a right 
to act upon it. It may be that this ground is sufficient to uphold 
a mailing before the time it is due, but not in-time to reach the 
home office by that time. But we do not find it necessary to 
determine this question here. Here, by the instructions on the 
calls made, the insured was authorized to remit by mail, and 
by its course of dealing it acquiesced in the premiums being so 
sent. That said instructions stated that the remittance was at 
the sender’s risk does not affect the matter. The thing at risk 
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was not its reaching the home office before the expiration of 
the time in which is was due, but was its not reaching there at 
all. The case, therefore, of State vs. Ins. Co. (106 Tenn., 283), 
cited in behalf of plaintiff, in which it was held that delivery of 
a letter or package containing several premiums on a life policy 
to a postoffice or commissioner within the state of Tennessee 
addressed to the company at a point outside of the state did not 
constitute delivery or payment to the insurance company within 
the state, and that such delivery and payment did not become 
complete and effective until its receipt by the company at its 
office, and that this money remained in the meantime at the 
risk of the sender, in no way affects the question we have here. 

The jury were told further as follows :— 

“If you find from the proof that this assessment No. 137 was 
legally made, and that the insured, Mr. Solomon Tuchfeld, re- 
ceived notice of the assessment, but that he failed from some 
cause to make the remittance within the time contracted for in 
the policy, or that he bought this exchange and mailed his let- 
ter after the Ist of January and that it was not received by the 
company until the 16th of January, and when they did receive it 
they placed it as a credit upon the assessment, and that then they 
sent to the insured this notice on this red slip and that he re- 
ceived that notice—nothing else appearing that would work un- 
der the terms of the policy a forfeiture of the policy, and the 
plaintiff would not be entitled to recover. But if you find this 
last state of facts—that is, that this letter was not mailed until 
after the Ist of January, and that it reached New York some time 
after that date, and defendant placed it to the credit of this as- 
sessment against Mr. Solomon Tuchfeld, and then if you should 
find they mailed the insured this red notice, and you further find 
from this testimony that they continued to assess him as the 
assessment period rolled around four, five, six or seven times, 
and each time they gave him notice of his assessment and notice 
of payment, and that he continued to pay each assessment with- 
in the time fixed by the contract, and they accepted it and placed 
it to the credit of his assessment, and they continued to do so 
up to the time of the death of Mr. Solomon Tuchfeld—then I 
instruct you that that would be such a waiver of the letter of 
the contract as would estop these defendants from now saying 
this policy lapsed and is now void.” 

This portion of the charge, in substance, was that if the draft 
was not deposited in the mail until after January Ist and was 





544 Insurance Law Journal. [June, 


received January 16, 1905, was placed by the defendant as‘ a 
credit upon the assessment, and defendant thereupon sent the 
insured the “red slip”, then the policy was forfeited, and plain- 
tiff was not entitled to recover, but that if, notwithstanding this, 
thereafter the defendant made other calls upon the insured be- 
fore his death, and he paid them, then the forfeiture of the 
policy was waived, and plaintiff was entitled to recover. It is 
true that in this latter contingency the jury were told simply that 
the forfeiture was waived, and it was not expressly said that 
plaintiff was entitled to recover. But this was implied. In the 
former contingency they were told in so many words, not only 
that the policy was forfeited, but that the plaintiff was not en- 
titled to recover. In the latter contingency it was intended to 
be conveyed to the jury not only that forfeiture had been waived, 
but that the plaintiff was entitled to recover, and the jury could 
not have failed to so understand. Inasmuch as there was no 
dispute in the evidence that the defendant had, subsequent to 
the mailing of the red slip, made other calls on the insured, and 
he had paid them, this portion of the charge in effect amounted 
to a peremptory instruction to the jury to find for plaintiff. 

One of the assignments of error relates to this portion of the 
charge. The question as to whether it is well taken should be 
considered in the light of several positions as to which there can 
be no doubt. One is that if, in fact, the insured failed to mail 
said draft until after December 31, 1904, the policy thereupon 
expired and became null and void, in accordance with its terms. 
Another is that, though the policy did thus become forfeited, 
yet if the defendant upon receipt of the draft had done nothing 
more than to apply it on the December call and acknowledge 
receipt thereof, such action on its part would have been a waiver 
of the forfeiture, and would have reinstated the policy. No 
authorities need be cited in support of these two positions. Still 
another one is that as the defendant was not bound in such case 
to accept said draft, and waive the forfeiture, it had a right so to 
do on such terms as it might dictate, and if it so did on the terms 
named on the red slip a breach thereof was a defense to the 
action, nothing else appearing. This so clearly follows from the 
preceding positions that no authorities ought to be required to 
support it. Yet it will be helpful to take notice of some of them. 
In the following cases, to wit, French vs. Mutual R. F. L. Ass’n 
(111 N. C., 391); Teeter vs. United Life Ins. Ass’n (159 N. Y., 
411); McQuillan vs. Mutual R. F. L. Ass’n (112 Wis., 665) the 
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principle embodied in this position was presupposed. In each 
case there had been a forfeiture of the policy in suit by non- 
payment of premium at the time stipulated, and in the French 
and Teeter Cases a conditional waiver thereof. In the French 
Case the insurer was the same as here. On payment of the 
back premium it gave the insured a receipt stating that the con- 
dition upon which it was accepted was that he was then and for 
twelve months past had been in continuous good health and 
free from all disease, infirmity or weakness. This receipt was 
given January 30, 1891, and the insured died July 13, 1891. It 
was held that this condition meant no more than that if there 
had been such illness or impairment of health that the insured 
would not have been received, if he had been an original appli- 
cant for insurance, the reinstatement was void, and as the jury 
had found that there had been no such illness or impairment of 
health that the plaintiff was entitled to recover. In the Teeter 
Case the insurer advised the insured that before it could give 
him credit for the payment he would have to execute a health 
certificate, by which he certified that he was then in good health. 
This he did, and thereupon he was reinstated, and thereafter che 
continued to pay his premiums until his death some four years 
and eight months after the date of reinstatement. It was held 
that the plaintiff was entitled to recover notwithstanding the 
statement of said certificate was untrue, because of an incon- 
testable clause in the policy, which, it was further held, began 
to run as to said statement from the date of reinstatement, and 
the limit of that clause had expired. In the McQuillan Case the 
insurer was the same as here. It was held there that the plaintiff 
was entitled to recover on the ground that there had been no 
conditional waiver. There, the insured had assigned the policy, 
and, after forfeiture, on receipt from the assignee of the back 
premium, the insurer sent the assignor a conditional receipt the 
same as here, retaining the premium. It was held that it should 
have been sent to the assignee. In the following cases, to wit, 
Unsell vs. Hartford Life & Annuity Ins, Co. (C. C., 32 Fed., 443); 
Ronald vs. Mutual R. F. L. Ass’n (132 N. Y., 378); Bottomly 
vs. Metropolitan Life Ins. Co. (170 Mass., 274); Ash vs. Fidel- 
ity Mutual Life Ass’n (26 Tex. Civ. App., 501); Pacific Mutual 
Life Ins. Co. vs. Galbraith (115 Tenn., 471) the principle so em- 
bodied was applied to the facts thereof. In the Unsell Case, the 
question was whether the insured had so often and under such 


circumstances received premiums, after they were due previous 
VOL. XXXVII.—35. 
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to the one in question as to waive its nonpayment at maturity, 
Amongst the receipts given for the previous premiums were cer- 
tain of them which were conditional on the insured being then 
alive and in good health. Judge Thayer, in charging the jury, 
said, speaking of such receipt :— 

“A receipt of that kind, even though it be for dues paid after 
they were due (and it purports to be for such dues), does not 
tend to show an absolute waiver by the company of its right of 
forfeiture, and these receipts were not admitted by the court on 
that theory. Receipts in this form only tend to show that the 
company would accept payments after due, and after a right of 
forfeiture had accrued to it, in the event that the member was 
alive and in good health.” 

The case was affirmed by the Supreme Court in 144 U. S., 439. 

In the Ronald Case the insurer was the same as here. On 
payment of the back premium it gave the insured a receipt con- 
taining the statement that it was accepted on condition that the 
insured was then in as good health as when received. This was 
not true as he then had fatty degeneration of the heart, and died 
the next day. It was held that the plaintiff could not recover. 
In the Bottomly Case the policy had lapsed for nonpayment of 
the premium. ‘The insurer made application for reinstatement 
in which certain declarations and warranties were made, and it 
was granted in accordance with and subject to said declarations 
and warranties. It appearing that one of them was not true, it 
was held that plaintiff could not recover. In the Ash Case the 
policy was issued in 1891. In August, 1894 or 1895, the premium 
was not paid when due, and the policy was forfeited. In a re- 
newal contract the insured stated that he had not had any sick- 
ness or ailment or received any medical treatment since the 
date of his original application. He had had pains in his stomach 
for two or three vears, and in 1894 had pneumonia. It was held 
that plaintiff was not entitled to recover. Judge Fly said :— 

“After the forfeiture of the policy for such nonpayment, it 
would again be subject to forfeiture on account of false state- 
ments made by the insured to obtain a reinstatement.” 

In the Galbraith Case, the policy was issued January I, 1902, 
and the insured died February 14, 1904. On January I, 1903, 
he failed to pay the second annual premium when due. There- 
after he applied for reinstatement of the policy and it was 
granted upon his furnishing a certificate containing a warranty 
of present good health. The warranty was false in that he was 
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then suffering with consumption complicated with Bright’s dis-, 
ease. It was held that the plaintiff could not recover. It was 
so held, notwithstanding the policy contained a two years’ incon- 
testable clause—this, on the ground that on the reinstatement 
the two years began to run anew from the date thereof, and 
had not therefore expired at the time of death. These authori- 
ties are sufficient if any were needed, to make good this position. 

A final position is that the acceptance by the plaintiff in error of 
the bi-monthly premiums thereafter—i. e., in February, April, 
June, August and October, 1905—maturing did not amount to a 
waiver of the conditions of the red slip. In the French Case, 
supra, it is quite likely the policy was a bi-monthly premium one. 
If so, three premiums had matured and been paid after the con- 
ditional waiver. And in the Teeter Case, supra, the policy ran 
four years and eight months after the conditional waiver. In 
none of the other cases, supra, does it appear that any premiums 
matured and were paid after the reinstatement of the policy, sub- 
ject to the conditions stated. Upon the reinstatement of the 
policy here the plaintiff became liable thereunder the same as 
before, except that new conditions were imported into its lia- 
bility, to wit, those contained in the red slip, and to continue that 
liability the insured was bound to pay, and the plaintiff in error 
was entitled to receive, the bi-monthly premiums as they there- 
after matured. As .the payment of those premiums did not 
amount to a waiver of the original conditions it did not so affect 
the new conditions added at the reinstatement. It amounted no 
more to a waiver thereof than it would had not the old policy 
been reinstated, but a new one containing them had been issued 
in its stead. Besides, in each of the receipts given for the sub- 
sequent payments, it was stated that the receipt thereof was sub- 
ject to the terms and conditions indorsed thereon and of said 
policy contract, ‘and to all agreements and conditions relating 
thereto”. Of course, if, after the reinstatement, the plaintiff in 
error had become aware oi the breach of the condition upon 
which it was made, and thereafter it called for and accepted any 
of said subsequent payments, a different question would arise. 
But we have no such case here, as it does not appear that the 
breach thereof, if such there was, became known to the plaintiff. 
in error until after the death of the insured. 

This brings us to the assignment of error now under consider- 
ation. The portion of the charge covered by it contains two 
branches, In the first branch thereof, it is said that two things 
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worked a forfeiture of the policy and interfered with plaintiff’s 
right to recover. One was the failure to mail the draft until after 
January Ist; and the other was defendant’s placing this draft as 
a credit upon the insured’s assessment and sending him the red 
slip. We find nothing in the evidence as to defendant’s placing 
the assessment to the insured’s credit. All that appears is that 
the draft was received by the defendant January 16, 1905, and on 
the next day it mailed the red slip to him. When the amount of 
the draft was placed to his credit does not appear. Undoubtedly, 
the failure to mail the draft until after January 1st worked a for- 
feiture of the policy, and cut off plaintiff's right to recover. But 
the placing of the draft to the insured’s credit and the mailing 
of the red slip to him had no such effect. This had the effect of 
waiving conditionally the forfeiture caused by the failure to mail 
the draft in time. In so far, however, as there was error here, 
it was not prejudicial to the plaintiff in error. 

The other branch of this portion of the charge contained what 
we have said in effect amounted to a peremptory instruction to 
find for plaintiff. It was that the acceptance by defendant of the 
subsequent payment of the bi-monthly premium notwithstanding 
the mailing of the red slip estopped defendant from saying the 
policy had lapsed and was void. To a certain extent, the mail- 
ing of said red slip so estopped—using this word here in a loose 
sense—the defendant from so saying, i. e., except for breach of 
the conditions contained on the red slip. But, in view of the 
positions heretofore advanced, said subsequent payments did not 
estop defendant from so saying because of the breach of said 
conditions. The lower court seems to have thought that the 
case of Beatty vs. Mutual R. F. L. Ass’n (21 C. C. A., 227); 
Same Case (35 C. C. A., 573) was an authority for this portion 
of the charge, and it is urgently insisted here that it is in point. 
We do not think that it is. The insurer there was the same as 
here. The policy contained a forfeiture clause for nonpayment 
of any premium when due. Calls 15 to 42 had been paid. On 
March 27, 1889, call 43 was made, and it was due May 1, 1889. 
Payment thereof was tendered on May 34d, and the insurer re- 
fused to accept it except on condition that the insured furnish 
the usual health certificate. This he did not do. The sole ques- 
tion in the case was whether or not the insurer had waived a 
forfeiture of the policy for the delay as to call 43 by reason of 
previous course of dealing and of subsequently making call 44. 
The previous course of dealing relied on as working the estop- 
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peFk was that the insurer had previously accepted payment of 
calls 16, 17, 20, 25, 26 and 42 after they were due. Conditional 
receipts were given for payment of calls 16, 17 and 25, and regu- 
lar receipts for payment of calls 20, 26 and 42. It was held that 
it was a question for the jury as to whether the insurer had 
waived the forfeiture. There was no question in the case as to 
whether, if the insured had furnished the health certificate re- 
quired for acceptance of call 43 after it was due, and the insurer 
had given a conditional receipt therefor, the insurer could not 
have defeated an action thereon for breach of such condition, 
even though subsequent thereto and up to the time of the in- 
sured’s death it had made and received payment of calls for pre- 
miums as they matured, which is the question we have here. 
The question there was whether there had been a forfeiture of 
the policy by nonpayment of the premium when due. The ques- 
tion here is whether the insurer can rely on a breach of the con- 
dition on which it accepted payment of an overdue premium, 
thereby waiving the forfeiture caused by its nonpayment in time, 
as a defense to an action on the policy. In other words, by the 
acceptance of the premium after it was due, the insurer obtained 
a waiver of the forfeiture by reason of its nonpayment when due, 
and the question is whether the plaintiff can avail himself of this 
waiver without regard to the terms on which he obtained it, 
simply because defendant accepted payment of subsequently ma- 
turing premiums, when it had no choice as to their acceptance, 
and in the receipts given therefor, it was expressly provided that 
they were still in force. We think not, and that, therefore, this 
portion of the charge was erroneous. 

It is to be noted that it is provided in the red slip that in case 
of breach of the first condition the sum paid should be subject 
to the order of the insured. There is nothing in the fact that by 
virtue of this provision the plaintiff may have been entitled to a 
return of all premiums then and thereafter paid on the policy if 
his right to recover thereon was defeated by such breach, and 
that same may not have been returned to him to affect the cor- 
rectness of said portion of the charge: Goorberg vs. Western 
Assur. Co., 150 Cal., 510. 

Another portion of the charge duly excepted to, and assigned 
as error, embraces the same error as that first considered. 
Omitting a preliminary abstract statement it is in these words: 

“If, therefore, you find from the evidence that, subsequent to 
the call 137, assessments were imposed on plaintiff's intestate on 





550 Insurance Law Journal. [June, 


account of the policy sued on in this action, and notice of such 
assessments were sent to plaintiff’s intestate, that would be treat- 
ing the policy as in full force by the company at the date of 
sending assessments, and you will find that there was no for- 
feiture of the policy on account of the nonpayment of mortuary 
call No. 137, and the plaintiff would be entitled to recover, if 
thereafter and within the time allowed by the policy plaintiff’s 
intestate paid the defendant, or its authorized agent, the amount 
of such subsequent assessments or calls.” 

Here, again, the jury are told that the making and payment 
of the subsequent calls entitled plaintiff to recover irrespective 
of the question whether there had been a forfeiture of the policy 
by nonpayment of call 137 when due; a conditional reinstate- 
ment thereof when said call was paid and accepted, and a breach 
of that condition, which was relied on as a defense to the action, 
and as to which there was evidence tending to support it. If 
said policy had been reinstated, even though conditionally, the 
insurer had a right to pay, and the insured was bound to accept 
payment of the subsequently maturing calls. The making and 
payment of such calls could not, therefore, amount to a waiver of 
such condition, particularly when it was expressly recognized in 
each receipt given for such subsequent payment as still in force. 

We do not find it necessary to consider in detail the other 
portions of the charge assigned as error, except that portion 
relating to the penalty, which will be referred to further on, nor 
to any of the requests which were refused. It will prolong this 
opinion too much to do so. It is sufficient to say that we do 
not see that the court erred in any of.its rulings involved therein. 

The two requests asked by defendant covering its position as 
to nonliability for breach of the condition as to the insured’s 
health and medical attention were not proper, because therein 
the jury were told absolutely that plaintiff could not recover if 
there had been a conditional waiver, and the condition had been 
breached. This was not the law. Though this may have been 
so, yet, if the draft was mailed in time, plaintiff was entitled to 
recover. As we view it, the law of the case on its merits was 
that, if the draft had been mailed in time, the plaintiff was en- 
titled to recover, irrespective of any other question. Again, 
though it had not been mailed in time, yet if there was an abso- 
lute and not a conditional waiver of the forfeiture caused by the 
failure to mail the draft in time, then plaintiff was entitled to 
recover. And further, if there was a conditional waiver the 
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plaintiff still was entitled to recover unless there was a breach 
of the condition. If there was a conditional waiver of such for- 
feiture, the making and payment of the subsequent calls have 
no bearing on the case unless any of them were made or paid 
after knowledge of a breach of the condition came home to the 
defendant, of which there is no evidence in the record. 

The final assignment of error is the instruction in relation to 
the penalty. No question is made as to its conforming to the 
statute except in one particular. The statute is in these words: 


That the several insurance companies of the state and for- 
eign insurance companies and other corporations, firms or 
persons doing an insurance business in this state, in all cases 
where a loss occurs and they refuse to pay the same within 
sixty days after a demand shall have been made by the holder 
of said policy on which said loss occurred, shall be liable to 
pay the holder of said policy in addition to the loss and inter- 
est thereon, a sum not exceeding 25 per cent on the liability 
for said loss; provided, that it shall be made to appear to the 
court and jury, trying the case, that the refusal to pay said 
loss was not in good faith and that such failure to pay inflicted 
additional expense. 


The liability to pay the penalty depends on a refusal to pay 


after a demand. The instruction complained of did not put the 
question of demand to the jury. They were told that if defend- 
ant’s refusal to pay was not in good faith, and caused additional 
expense to plaintiff, they might allow the penalty. A refusal may 
be said to imply a demand. But the matter should have been 
directly put. Back of this, however, there was no evidence of a 
demand before suit was brought. That a formal demand is es- 
sential in order to render the insurer liable to the penalty, not- 
withstanding its apparent futility, and the bringing of the suit 
itself is not such a demand, was held under a similar statute in 
the case of Northwestern Life Assur. Co. vs. Sturdivant, 24 
Tex. Civ. App., 331. This construction of said statute was 
adopted by the Supreme Court in the case of Iowa Life Ins. Co, 
vs. Lewis, 187 U. S., 335. Other grounds are urged why the 
instruction should not have been given. It is claimed that it 
would be unconstitutional to apply the statute to the policy in 
suit. That policy was issued long before the enactment of the 
statute. To so apply the statute, it is claimed, would be repug- 
nant to section 10, art. I, of the United States Constitution, 
prohibiting a state from passing any law impairing the obligation 
of contracts. It is claimed, on the other hand, that the matter is 
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affected by the consideration that after the enactment of the 
statute—that is, from April 18, 1901, until November 15, Ig01— 
the defendant continued to do business in the state. Again, it 
is urged that the statute has no application to insurance compa- 
nies on the assessment plan, and it was made to appear on the 
trial of the case that defendant did business on such plan. And, 
still further, it is urged that there was no evidence of want of 
good faith on defendant’s part. 

We do not find it necessary to pass on these other grounds. 
It is sufficient to say that the lack of evidence that a formal de- 
mand had been made requires that it be held that this assignment 
is well taken. 

The judgment is reversed, and cause remanded for proceed- 
ings consistent herewith. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FIFTH CIRCUIT. 


SEA INS. CO. or LIVERPOOL, ENGLAND, ET AL. 
vs. 
VICKSBURG, S. & P. RY. CO.* 


Cotton was placed by the owner in the hands of a compress company 
for compression, for hire. The cotton was burned through sparks 
from a railroad locomotive. Contributory negligence on the part of 
the compress company was alleged by the railroad and denied by the 
company. The insurer having paid the loss, brought action against 
the railroad. 

Held, That the insurer was subrogated to the rights of the owner against 
the railroad under a policy clause so providing in case of loss through 
any act of negligence. 

Held, That the compress company was a bailee, liable for negligence 
to the bailor, and where the negligence is concurrent with it and 
with the railroad, either or both may be sued, and neither can set up 
such negligence on the part of the other as a defense. 

Held, That the relation of master and servant did not exist between the 
owner and the compress company, and the former could not be 
charged with the negligence of the latter. 


In Error to the Circuit Court of the United States for the 
Western District of Louisiana. 
* Decision rendered, Feb. 25, 1908. On Rehearing, April 3, 1908. 
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Before Pardee, McCormick and Shelby, C. JJ. 


A. A. ARMISTEAD and J. D. Wiixrinson, for Plaintiffs in 
Erro. 

Harry H. Haty, E. H. RANDOLPH, FRANK P. STUBBS, 
and FRANK P. Srusss, JR., for Defendant in Error. 


SHELBY, C. J. 

The plaintiffs, four insurance companies, sue the defendant 
railroad company for $59,871.92, alleging that they had insured 
certain cotton at Arcadia, La., and that the insured property 
had been destroyed by fire resulting from sparks thrown out by 
defendant’s locomotive; that this occurred through the negli- 
gence of the defendant; that the plaintiffs had paid the owners 
of the cotton $55,501.92, and by the terms of the several poli- 
cies were subrogated to the rights of such owners and entitled 
to sue the defendant for reimbursement. Each of the policies 
contained a provision that, if the insurance company should 
claim that a fire was caused by the act or negligence of any per- 
son or corporation, the insurance company shall, on payment of 
the loss, be subrogated to the extent of such payment to the 
right to recover by the assured for the loss resulting therefrom, 
and such right shall be assigned to the insurance company on 
receiving such payment. The plaintiffs became subrogated by 
such payment to the rights of the owners of the cotton, and, in 
fact, the right of action was assigned in writing by the assured 
to the plaintiffs, the insurance companies, pursuant to this pro- 
vision. The defendant railroad company answered the petition, 
denying the charge of negligence, and further pleaded the con- 
tributory negligence of the compress company, alleging that it 
permitted large quantities of loose cotton to be exposed on the 
platform where the fire occurred, and that it was guilty of the 
careless and reckless handling of the cotton. 

The assured, to whom the policies issued on the cotton were 
payable, had placed the cotton in the possession of the compress 
company to be compressed. It is conceded in the printed argu- 
ments of both parties that the compress company held the cot- 
ton as bailee for the owners, the assured. Evidence was offered 
tending to show that the compress company was negligent in 
leaving quantities of loose or uncovered cotton on the platform, 
and in failing to put out the fire when it was discovered; and, 
on the other hand, there was evidence tending to show that the 
compress company exercised due care and was not negligent. 
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One of the questions that arose on the trial was whether or 
not the alleged negligence of the bailee, the compress company, 
could be imputed to the bailors, the assured, so as to defeat the 
right of the plaintiffs to recover. On this subject the learned 
trial judge charged the jury as follows :— 

“As between the parties to this suit, the contributory negli- 
gence of a bailee of cotton, whereby it was consumed by fire 
proceeding from a railway engine, is imputed to the owners of 
the cotton. 

“If you find that the plaintiff companies, through the fault of 
the compress company, for which it is chargeable, was guilty of 
contributory negligence in not with reasonable care looking af- 
ter and protecting the cotton from such dangers as were known 
by or to the compress company’s servants to be inherent in the 
physical conditions of the time and place, and you believe such 
contributory negligence was the proximate cause of the fire loss, 
you should find for the defendant.” 

An exception to this charge was duly reserved, and it is as- 
signed as error. 

The contention of the learned counsel for the defendant in 
error is that the compress company was the agent or bailee of 
the owners of the cotton, having full control of it, and “that the 
negligence of the compress company, as the agent or bailee, 
was necessarily to be imputed to the principals, the owners of 
the cotton”. The contention is that the servants of the com- 
press company, who received and handled the cotton, were the 
servants of the owners of the cotton, or, at least, that such rela- 
tion exists between a bailee and bailor as to make the negligence 
of the former imputable to the latter when the latter sues a third 
party to recover damages for the destruction of the subject of 
bailment by the negligence of such third party. This view was 
sustained by the Circuit Court, as shown by the charge quoted 
and several other parts of the judge’s charge. 

The record shows that the owners of the cotton delivered it 
to the compress company to have it compressed. The receipts 
given by the compress company to the owners when it was de- 
livered are omitted from the printed record by agreement; but 
the record sufficiently shows that the compress company was to 
be, or was entitled to be, compensated for the work of com- 
pressing the cotton. The transaction clearly constituted a bail- 
ment, in which the bailee, the compress company, was to do 
work for the bailors, the owners of the cotton. In such case the 
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obligations and duties of the bailor and bailee are mutual, but 
several; the obligations of the one being entirely different from 
those of the other. The obligations of the bailor are to pay the 
price or the compensation for the work to be done; to pay for 
new materials, if any are necessarily furnished; to do every- 
thing which he has agreed to do on his part to enable the bailee 
to execute his engagement; and, finally, to accept the thing 
when the work is finished. The obligations on the part of the 
bailee are to do the work; to do it in the time agreed on; to do 
it well; and to exercise a proper degree of care and diligence 
about the work and for the safety of the property: Story on 
Bailments (8th Ed)., §§ 425, 428. The bailee would unquestion- 
ably be liable to the bailor for injury to, or the destruction of, 
the property caused by the bailee’s negligence. This is true, 
both under the common law and under the civil law: Id., § 414. 
Nor can there be any doubt that, in a case where the property 
held by the bailee was destroyed by the concurrent negligence 
and wrong of the bailee and a third person, the bailor could sue 
either or both of the wrongdoers; for it is settled, seemingly 
without dispute, that, if the concurrent or successive negligence 
of two persons results in an injury to a third person, he may re- 
cover damages of either or both, and neither can interpose the 
defense that the prior or concurrent negligence of the other con- 
tributed to the injury: 1 Thompson on Negligence, § 75, and 
cases cited. The case at bar can be taken out of the control of 
this principle only by sustaining the contention that the bailors, 
the owners of the cotton, stand in the relation of principal or 
master to the bailee, the compress company. That such rela- 
tion does not exist is indicated by the fact that the duties and 
obligations of the bailor and bailee are totally different, and that 
the former has no control over the servants of the latter. In 
this case the bailee, being a corporation, can act only by and 
through its servants and agents. Clearly the bailor has no con- 
trol over such servants and agents, and can neither select, 
employ nor discharge them. The right of selection and control 
of the servant is the foundation of the general rule that makes 
the master liable for the acts of the servant while acting within 
the scope of his employment. 

A plaintiff cannot recover damages for an injury to which he 
has directly contributed by his own negligence. If the plain- 
tiff’s own fault, whether of commission or omission, has materi- 
ally contributed to the injury, the plaintiff is without remedy 
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against one also in the wrong. The converse of this doctrine 
ought to follow as a necessary corollary: That when one has 
been injured by the wrongful act of another, to which he has in 
no way contributed, he should be entitled to compensation from 
the wrongdoer, unless the negligence of some one toward whom 
he stands in the relation of principal or master has materially 
contributed to the injury. The bailor, we hold, is not the prin- 
cipal or master of the bailee. In N.Y., etc., Co. vs. N. J., etc., 
Co. (60 N. J. Law, 338, and 61 N. J. Law, 287) it was held that 
in an action by the bailor, who is the owner, against a negligent 
third party for injury to the property bailed, the negligence of 
the bailee or his servants or agents is not imputable to such 
bailor and will not prevent a recovery. This view seems to be 
sustained by reason and authority: 1 Thompson on Negligence, 
§§ 499, 512; Van Zile on Bailments and Carriers, § 130; Little 
vs. Hackett, 116 U. S., 366; The Bernina, 12 L. R. Pro. Div., 
58, s. c. 13 App. Cas., I. 

The judgment of the Circuit Court is reversed, and the cause 
remanded for a new trial. 


On Rehearing. 


PER CURIAM. 
A re-examination of the questions decided in this case, in the 
light of the exhaustive briefs filed by the defendant in error, sat- 
isfies us that our decision is correct. 
The petition for rehearing is denied. 
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COURT OF APPEALS OF KENTUCKY. 


SUPREME LODGE KNIGHTS OF PYTHIAS 
v8. 


BRADLEY.* 


Where the proofs of death furnished by the beneficiary contradicted 
many of the material representations in the application it was error 
to exclude the proofs and the application offered in order. to show 
fraud by the applicant. 


On petition for rehearing. Former opinion modified and ex- 
tended. 


SETTLE, J. 

Appellee has filed a petition for a rehearing in this case, in 
which he asks that the opinion herein, reversing the judgment 
of the Circuit Court, be withdrawn and another written affirming 
the judgment in question. The appellant has also filed a petition 
asking a modification of the opinion. 

In the petition for rehearing appellee complains that the opin- 
ion rests the reversal of the judgment of the Circuit Court upon 
error in the instructions given by that court, when, in fact, ap- 
pellant did not object to the instructions or enter of record ex- 
ceptions thereto. A re-examination of the record convinces us 
that this complaint is well founded; for it fails to show that ap- 
pellant interposed any objection to the instructions, or that it 
excepted to the action of the court in giving them. We do not 
recall that our attention was directed by the briefs of counsel 
to the silence of the record in this particular and in the first read- 
ing of the record it was inadvertently overlooked. The custom 
of counsel to object and except on the record to the giving of 
instructions, though often a matter of mere form, being well 
known to the court, doubtless occasioned the assumption that 
the usual course had been followed in this case. Be this as it 
may, in view of the failure of the record to show the necessary 
exceptions, it is manifest .that the judgment appealed from 
should not have been reversed on account of error in the instruc- 
tions, although they were defective and prejudicial to appellant, 
as stated in the opinion. But, while the reversal cannot be made 
"Decision rendered May,7,1908.. 22 22... 
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to rest upon error in the instructions, a second reading of the 
record has led us to the conclusion that it should stand upon the 
ground urged by appellant in its petition for a modification of 
the opinion, viz., error of the trial court in excluding from the 
consideration of the jury the written application of the insured 
for the insurance granted upon his life by appellant, and the 
proofs of his death furnished the latter by appellee, both of 
which were offered in evidence by appellant on the trial. The 
application, which bears date April 12, 1905, contains the follow- 
ing provisions :— 

It is agreed by myself, and binding upon all parties who may 
hereafter become interested, that if any statement in this ap- 
plication, or to the medical examiner, or in any certificate of 
health that may be hereafter given, or in the proofs of loss or 
death, by which any certificate of membership issued hereon 
matures, is untrue, or if there shall be any failure or neglect 
to pay any assessments, monthly payments or dues as pre- 
scribed by the rank or order, or severing in any manner my 
membership or connection with the order or the Endowment 
Rank, said certificate shall be null and void, and all right, 
title and interest, in and to the same, as well as the rights of 
my heirs and beneficiaries and privileges accruing to mem- 
bers in good standing of this rank, shall be forfeited; and I 
hereby for myself, my heirs, assigns, representatives and bene- 
ficiaries, expressly waive any and all provisions of law, now 
or hereafter in force, prohibiting or excusing any physician 
heretofore or hereafter attending me, professionally or other- 
wise, from disclosing or testifying to any information acquired 
thereby, or making such physician incompetent as a witness; 
and hereby consent that no such physician may testify to and 
disclose any information so-derived or received in any suit or 
proceeding wherein the same may be material. 


As in part said in the opinion, the insured, Kinney Bradley, 
stated and represented in this application when it was made that 
he was then in good health, and had not consulted a physician 
within five years next before the date of the application, that 
none of his sisters had ever had consumption, that he himself 
had never been afflicted with that disease, or with any disease of 
the heart, throat or lungs, or with any disease of the genital or 
urinary organs. It must be assumed that appellant in granting 
the insurance to Bradley relied upon the statements and repre- 
sentations contained in the application. It is also evident that 
appellant received and accepted the application, for a copy of 
it was attached to and remained a part of the certificate of in- 
surance issued and delivered to the insured, and appellee, the 
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beneficiary named in the certificate, filed that instrument and 
attached application with the petition, and made them parts 
thereof. After the death of the insured, which occurred Decem- 
ber 24, 1905, appellee, as required by the application and cer- 
tificate in question, furnished appellant with the proofs of his 
death. These proofs were made up of the certificate of Dr. J. 
W. Williams, the attending physician, as to the fact and cause of 
the insured’s death, and of that of the officiating undertaker ; 
both being signed and sworn to. 

The certificate of Dr. Williams contradicted many of the ma- 


terial representations contained in the insured’s application for 
insurance, as it showed that Williams had been the medical ad- 


viser of the insured for eighteen months prior to his death; that 
he had treated him for cystitis in May, 1904, nearly a year before 
the representations contained in the application for insurance 
were made, which treatment continued until September, 1904; 
that tuberculosis caused his death, of which disease he had suf- 
fered for at least a year before his death; that insured before his 
last illness had been treated by Dr. Brown, of Winchester, and 
during his last illness was attended by Drs. Littlepage and 
Smith, of Clay City; that a sister of insured had died with tuber- 
culosis. Under a proper ruling of the court below the appellant 
assumed the burden of proof, and when, during the trial, it of- 
fered to introduce in evidence the proofs of death and original 
application, a copy of which attached to the certificate of insur- 
ance appellee had already filed as an exhibit with his petition, 
the court refused to allow either the proofs of loss or application 
to be read to the jury. The purpose of their introduction was 
to establish the alleged false and fraudulent character of the rep- 
resentations made in the application for insurance. It is true 
other evidence of like import was furnished on the trial by the 
testimony of Dr. Brown and others, and that there was only 
slight testimony to support appellee’s right to recover, but the 
additional evidence that appellant would have secured from the 
application and proofs of death would perhaps have had such 
preponderating effect upon the minds of the jury as to remove 
all doubt, and influence them to return a verdict for appellant. 
The application and proofs of loss were clearly competent as 
evidence. In Hunziker vs. Supreme Lodge Knights of Pythias 
(117 Ky., 418); Golden Cross vs. Hughes (114 Ky., 175), and 
Mooney vs. A. O. U. W. (114 Ky., 950) it was held that section 
679, Ky. St., 1903, requiring application for insurance to be at- 
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tached to the certificate or policy to make it competent as evi- 
dence, applies to a certificate like the one under consideration, 
and, though by an act of March 24, 1906, so much of section 
679 as applies to companies like appellant was repealed, still at 
the time the application in this case was made by the insured 
the section in question did apply to appellant. However in this 
case the provision of the statute was complied with, for a copy 
of the application was attached to the certificate of insurance and 
delivered to the insured. 

The competency of the proofs of loss was also free from doubt. 
In 2 Bacon’s Benefit Societies and Life Insurance (§ 47) it is 
said: “The modern rule probably is that the proofs of loss fur- 
nished by the assured are not only evidence that the condition 
of the policy requiring them had been complied with, but are 
also to be regarded as admissions and prima facie evidence of 
the facts therein stated:” 3 Elliott on Evidence, §§ 2387, 2389; 
2 Wigmore on Evidence, § 1073; Conn. Mut. Life Ins. Co. vs. 
Siegel, 9 Bush, 451. In Prudential Ins. Co. of America vs. 
Breustle’s Adm’r (19 Ky. Law Rep., 544) the administrator of 
the insured furnished the insurer proofs of death as required by 
the policy, and these showed that the deceased had come to his 
death by his own hand and act. By the express terms of the 
policy such act precluded a recovery. On the trial the insurance 
company read in evidence to the jury the proofs of death, and 
rested. The court said in its opinion: “On the trial the court 
put the burden on the defendant, and the only proof offered by it 
was the written proof of death furnished the company by the 
administrator, which consisted of the certificate of the brother, 
accompanied by the coroner’s verdict, and which showed that 
the death of the insured had been caused by his own hand and 
act. The court then instructed the jury to find for the plaintiff 
the amount sued for. This was error. The company had the 
right to refuse payment of the policy on the proof of death fur- 
nished it without inquiry as to whether the deceased in fact came 
to his death by his own hand or not, if the proof so furnished 
showed such cause of death; and no recovery could be had in 
the face of such proof without some satisfactory explanation of 
it, or until such proof and accompanying exhibits were with- 
drawn.” In Buffalo Loan Co. vs. Aid Ass’n (126 N. Y., 450) we 
find this statement of the law: “Where a physician’s certificate 
of death of the insured in which a cause of death is stated, which 
would, if true, vitiate the policy, is furnished to the insurer as 
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part of the proofs of death, although no cause of death was re- 
quired to be stated, such certificate, though not admissible as 
original evidence of the cause of death, is admissible as an admis- 
sion of the plaintiff of an action against the insurer to recover 
on the policy, and its reception in evidence does not violate a 
statutory provision prohibiting a physician from disclosing any 
necessary information acquired by him in a professional capa- 
city.” 
So much of the opinion as reversed the judgment of the lower 
court for error in the instructions is withdrawn, and this exten- 
sion of opinion is given in lieu thereof. Upon retrial of the case, 
if appellant object to the instructions as given on the first trial, 
the trial judge should so frame them as to make them conform 
to the view of the law as expressed in the opinion. 

Wherefore the opinion is modified and extended as herein in- 
dicated. 


SUPREME COURT OF ARKANSAS. 


ae 


ARKANSAS MOT. FIRE INS. CO. 
v8. 


CLAIBORNE.” 


The application described the building as a “combined rooming and 
frame dwelling house” with twenty-four rooms. Afterward the title 
was changed and at request of insured the policy was amended to 
cover the addition of another story. 

Held, That the application did not represent the building as an ordinary 
dwelling, and the company could not be regarded as so believing 
after amending the policy. 

Held, That the amendment regarding the addition and application for 
concurrent insurance in excess of $3,000 at the time of requesting 
the amendment or the return of unearned premium, if not granted, 
waived a policy clause limiting the amount to $3,000, although no 
reference was made to such concurrent insurance in the amendment. 

The rules of the company provided that policy conditions could only be 
waived on recommendation of the board. 


Held, That notice of the desired change given to the vice-president was 
notice to the company on which the board should have been re- 
quired to act. 

A statute prescribing a penalty in case of litigation has no application 
where the policy was issued and the loss occurred before its passage. 

Sp afb Ee a ag gene ele ee eee oe eee 

* Decision rendered, March 11, 1907. 
VoL. XXXVII.—36. 
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Appeal from Circuit Court, Garland County. Action by M. 
A. Claiborne against the Arkansas Mutual Fire Insurance Com- 
pany. Judgment for plaintiff. Defendant appeals. 


Statement of facts by Rrppick, J. 


In April, 1903, D. W. Claiborne made an application to the 
Security Mutual Fire Insurance Company of Little Rock, Ark., 
for $3,000 insurance on property in Hot Springs, Ark. In the 
application for the insurance which he filed with the company 
the property is described as a “combined rooming and frame 
dwelling house” having twenty-four rooms, with the furniture, 
bedding, etc., contained therein. The application was made on a 
printed form with printed questions. To the question, “Are you 
the sole owner of the property to be insured?” there was no an- 
swer; the space for the answer being left blank. To the ques- 
tion, “In whose name is the title to the land on which said build- 
ing is situated?” the response was “D. W. Claiborne”. The Se- 
curity Mutual did not desire to carry all the insurance, so it 
turned over half of the insurance to the Arkansas Mutual Fire 
Insurance Company, and that company issued to Claiborne its 
policy of insurance for $1,500 upon the property for a term of 
three years, $1,000 on the house and $500 on the furniture; the 
house being described in the policy as a two-story frame build- 
ing occupied as “a dwelling house”. The policy permitted $3,000 
concurrent insurance, including the amount of the policy. Clai- 
borne and his family lived in part of the house, and the rooms 
not used by them were rented to those desiring rooms. In the 
latter part of 1904 Claiborne added another story to the house, 
making it a three-story house, having about forty rooms, and 
thereafter it was used as a hotel. About the time this addition 
was made to the house Claiborne took out $4,000 insurance on 
the same property in other companies. Afterward, about the Ist 
day of January, 1905, Claiborne was killed. At the time of his 
death he was on his way to Little Rock to have the policy 
amended so as to permit this concurrent insurance taken out by 
him. After his death his son went to Little Rock, and had some 
negotiations with the officers of the company in reference to 
amending the policy so as to permit this additional insurance 
and to show that the property belonged to Mrs. M. A. Claiborne, 
widow of D. W. Claiborne, and to change the policy to her name. 
After the death of Claiborne his wife took out in another com- 
pany $500 additional insurance on the property. His son, W. L. 
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Claiborne, acting as the agent of his mother, who was then the 
owner of the property, applied to the company to have its policy 
amended so as to show that Mrs. Claiborne was the owner of 
the property and that the company had consented to the addi- 
tional insurance which had been taken on the property. A few 
days later the company mailed the policy to Claiborne, with the 
following amendment: “Amendment to policy No. 2077. Mrs.’ 
M. A. Claiborne. D. W. Claiborne the original owner of the 
property being now deceased Mrs. M. A. Claiborne as admin- 
istratrix of the property of D. W. Claiborne is hereby named as 
assured under this policy. This policy is further amended to cor- 
rect description of property as follows: It is understood that 
the property insured hereunder covers the three-story shingle 
roofed frame building and its contents as above described and 
located at 305 Ouachita Avenue, Hot Springs, Ark. Attached 
to and made a part of policy No. 2077 of this company. Little 
Rock., Ark., January 21, 1905. The Arkansas Mutual Fire In- 
surance Company, by C. S. Collins, Secretary.” This amend- 
ment did not refer to the matter of additional insurance, and 
Claiborne continued his negotiations with the company, but no 
further amendment was made. On the 25th day of February, 
1905, a fire in Hot Springs got beyond control, and in the general 
conflagration which followed several hundred houses were de- 
stroyed, among them the house of Mrs. Claiborne and the con- 
tents thereof. The fire did-not originate in her building, and she 
was in no way to blame for it. Mrs. Claiborne made out proofs 
of loss, and submitted them to the different companies in which 
the property was insured, but the defendant company refused to 
pay, and Mrs. Claiborne brought suit in the Garland Circuit 
Court to recover the amount of the policy. The defendant com- 
pany filed an answer in which it set up that D. W. Claiborne, 
who made application for the policy, perpetrated a fraud on the 
company by pretending in his application that the house was a 
dwelling house, when, in fact, it was a hotel; that by so doing he 
procured the insurance at $1.50 per thousand when it should 
have been $3.75. It further alleged that the intestate, Claiborne, 
and plaintiff, took out a larger amount of concurrent insurance 
than was permitted by the policy without knowledge or consent 
of the defendant company, and that this avoided the policy. On 
the trial there was a verdict in favor of the plaintiff, and defend- 
ant appealed. 
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C. S. Coiiins, for Appellant. 
Hocvur & Coruam, for Appellee. 


RIDDICK, J. (after stating the facts). 

This is an appeal by an insurance company from a judgment 
rendered against it on a policy of insurance against fire issued 
by it. 

The first contention of the defendant company is, that Clai- 
borne, who was an insurance agent, perpetrated a fraud upon the 
insurance company in his application for the policy by pretend- 
ing that the building on which he applied for insurance was a 
dwelling house, when, in fact, it was a hotel; but in the applica- 
tion which by the terms of the policy is made a part thereof 
Claiborne described the property as a combined rooming and 
frame dwelling house having two stories and containing twenty- 
four rooms. This description shows that Claiborne did not rep- 
resent the building to be an ordinary dwelling, and the testimony 
shows that at the time he made the application the house was 
not used as a hotel, but as a home for his family and for persons 
to whom he rented rooms, some of whom boarded with his 
family. Shortly before Claiborne’s death the house had been 
changed to a hotel. The evidence tends to show that so far as 
insurance rates are concerned there is no material difference be- 
tween a rooming house containing as many as twenty-four rooms 
and a hotel, and, if the rates on which this policy was issued were 
too low, the company itself was to blame as the application gave 
substantially a correct description of the house. 

But this matter is immaterial now for another reason. After 
Claiborne died one of his sons, W. L. Claiborne? went to the 
home office of the company, and had some negotiations with the 
company in reference to a change in the policy, affecting, among 
other things, the description of the building. The company made 
an amendment to the policy and mailed it, along with the policy, 
to W. L. Claiborne, who was acting for his mother, who was, 
in fact, the owner of the property. This amendment contains the 
following language : — 

It is understood that the property insured hereunder covers 


the three-story shingle roofed frame building and its contents 
as above described. 


Now the amendment shows that the company had been in- 
formed that another story had been added to the building, and 
that it amended the policy so as to cover the building in its al- 
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tered shape. The application for insurance made before the 
alteration showed that the building had twenty-four rooms, and 
with another story added the company must have known that it 
then probably contained several more rooms. It did, in fact, 
after the alteration, contain forty rooms, and the company either 
knew this or could have learned it by making inquiry. Having 
been put on inquiry by the information that another story had 
been added to the building, we must presume that the company 
knew the number of rooms it contained. Now, the application 
of Claiborne for insurance stated, among other things, that his 
total wealth was less than $15,000. It would be such an unusual 
thing for a man owning no more than that to build a house of 
forty rooms exclusively for a dwelling house that we cannot 
conclude that this company at the time they made this amend- 
ment to the policy believed that it was insuring a building used 
for a dwelling house only. We should reach this conclusion even 
if W. L. Claiborne had not testified that at the time he asked for 
the amendment to the policy he informed the officers of the com- 
pany of the extensive alterations that had been made on the 
building and told them that it had been changed from a rooming 
house to a hotel. With this information they made the amend- 
ment referred to, and thus recognized and treated the policy as 
still valid, and cannot now claim a forfeiture on that ground. 

These same reasons dispose of the contention that the policy 
was avoided because a provision of the policy that it should be- 
come void “if mechanics be employed in building, altering or 
repairing the within described premises for more than fifteen 
days at any one time”. There is no direct proof that this pro- 
vision of the policy was violated, but from the extensive repairs 
and alterations made we think it quite probable that mechanics 
were engaged for more than fifteen days in making these altera- 
tions. But, as the company was informed of the alterations, it 
must have known or had reasonable grounds to believe that 
workmen had been engaged in the building for more than fifteen 
days. But, though the company must have known this it treated 
the policy as valid by returning the policy amended so as to 
cover the building in its altered form, and thus led the insured 
to believe that the policy was still in force. It is too late now to 
change front and assert to the contrary. 

We will next consider the question as to whether there was 
forfeiture of the policy by reason of the fact that the insured took 
out more concurrent insurance than was permitted by the stipu- 
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lations in the policy. The policy permitted $3,000 concurrent in- 
surance, including the amount named in the policy. The evi- 
dence showed that the insured, Claiborne, after making the 
alterations in the building, took out $4,000 insurance on the 
building in other companies. This was in December, 1904. Af- 
ter his death his wife, Mrs. M. A. Claiborne, took out additional 
insurance to the extent of $500. The date of this policy is not 
shown, but the evidence shows that these policies were issued 
by the following companies: The Germania, Ozark, Caledonian 
and German of Freeport—and we infer from the evidence that it 
was issued soon after Claiborne’s death and before the negotia- 
tions which took place between W. L. Claiborne and certain 
officers of the company. W. L,. Claiborne says that he first went 
to the home office of the company on the 17th of January, 1905, 
that he met the auditor and ex officio vice-president of the com- 
pany, told him that his mother was the owner of the property, 
and explained to him the amendments of the policy which he de- 
sired to have made, and that the vice-president replied that the 
matter would be attended to; that a few days later he (Clai- 
borne) received the policy with the amendment set out in the 
statement of facts, and which made the policy payable to Mrs. 
M. A. Claiborne as administratrix, and changed the description 
of the building from a two to a three-story building, but made 
no reference to the matter of concurrent insurance. According 
to Claiborne’s testimony, he again returned to Little Rock and 
called at the home office of the company with the policy about 
the roth or 15th of February, 1905, and met the vice-president 
again, and again told him that his mother was now the owner of 
the property, and that he desired to make her the assured in the 
policy; “and”, said the witness, “I told him at the time I asked 
for those amendments one was for $5,500 on the house, total 
concurrent on the house, and one was for $2,000, total concur- 
rent on the furniture, making the sum total of $7,500 on the 
building and contents; and I told him, enumerated over to him, 
the other insurance companies that carried additional insurance 
—the Ozark, the Caledonia, German of Freeport and the Ger- 
mania, and I made a detailed statement to him of the amount of 
insurance we had, and who we wanted to make insured in the 
policy”. The witness further stated that the vice-president said 
that the president would be back the next day, and that, if wit- 
ness would see him, he would make all necessary amendments. 
The witness did not state whether he waited to see the president 





1908. ] Arkansas Mut. Fire Ins. Co. vs. Claiborne. 567 


or not, but we infer that he did not; for he says that afterward 
the policy was returned without the amendments, and that he 
returned to Little Rock the third time and again requested the 
officers of the company to take action, and that he could not get 
either the unearned premium returned or the amendments made, 
but on the third visit he was again assured by the vice-president 
that the amendments would be made. But that, notwithstand- 
ing these assurances, the policy was returned a few days before 
the fire with no other amendment than the one first made. 

Now, the policy contained a stipulation that it might be can- 
celed at the request of the assured or by the company by giving 
notice of such cancellation. It further provided that, if the policy 
should be canceled or if it became void or ceased by reason of 
violations of the contract on the part of the assured, the un- 
earned portion of the premium should be returned on the sur- 
render of the policy; the company retaining the customary short 
rate and expenses. The evidence showed that the assured and 
his wife had taken out $4,500 additional insurance in other com- 
panies, which with the $3,000 in the Security Mutual and the 
Arkansas Mutual made $7,500 total insurance. We understand 
from the testimony of the witness, a part of which is quoted 
above, that he informed the vice-president fully of these facts, 
and requested him to have amendments made showing that the 
company consented to this concurrent insurance, telling him at 
the same time that, if the amendments could not be granted, to 
return the unearned portion of the premium. It is true that this 
testimony was contradicted by witnesses for the company, but 
the verdict of the jury shows that they found against the com- 
pany on that evidence, and we must now take the facts testified 
to by this witness as true. Assuming, then, that this witness 
gave the vice-president of the company a detailed statement of 
the other insurance taken out by the insured and requested an 
indorsement on the policy showing that the company consented 
thereto, it became the duty of the company to either comply 
with his request or to tell him frankly that it would not do so, 
but would treat the policy as void, and return the unearned por- 
tion of the premium as required by the policy. It did not do 
this, but, instead, it made an amendment on the policy partially 
complying with his request, and returned it to him. When in- 
formed that this amendment was not sufficient, the vice-presi- 
dent of the company assured him that the amendment would be 
made, but, after keeping the policy a few days, it returned it to 
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him again, making no further amendment, but without any 
notice to him that it considered the policy as void. 

In a recent case it was said that “a waiver may be founded 
upon an estoppel, but it is not so necessarily”. Though the con- 
duct of the insurer may not have misled the insured to his 
prejudice or into an altered position, yet, if after knowledge of 
all the facts its conduct has been such as to reasonably imply a 
purpose not to insist upon a forfeiture, the law leaning against 
forfeitures will apply the peculiar doctrine of waiver, invented 
probably to prevent them, and will hold the insurer irrevocably 
bound by an election to treat the contract as if no cause of for- 
feiture had occurred: Alabama Ins. Co. vs. Long, 123 Ala., 667. 
If the jury believed the facts testified to by the witnesses for 
plaintiff, they were justified in finding that there was a waiver of 
all the forfeitures set up in the answer, and in finding a verdict 
for plaintiff. Counsel for defendant contends that, if the com- 
pany charged the customary short-term rate, there was under 
the facts of this case no unearned premium to return, but we 
consider that as not very material in this case. The insurance 
on this policy for a term of three years had been paid in ad- 
vance. Not much over half of this time had expired at the time 
this additional assurance was taken out. If the company insisted 
on that as a forfeiture, it was not unreasonable that the insured 
should expect a part of this premium to be returned as un- 
earned. The policy had been delivered to the company with a 
request that it make an indorsement thereon, showing that it 
consented to the additional insurance. If it intended to insist 
on the forfeiture, it was unnecessary to have returned the policy. 
And, if it returned the policy, it should have informed the in- 
sured of its intention to insist on the forfeiture, and given an 
explanation of why no part of the premium was returned. As it 
sent the policy to the insured without returning any part of the 
premium or making any explanation in reference thereto or mak- 
ing any claim that it considered the policy as void, and without 
stating any objections to the additional insurance of which it had 
been informed, this conduct was calculated to mislead the in- 
sured and cause a belief that the company did not intend to in- 
sist on the forfeiture, and the case comes squarely within the 
recent decision in German American Ins. Co. vs. Harper, 75 
Ark., 98. 

Again, it is said that there was error in the instructions given 
to the jury. In the first and third instructions given at the re- 
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quest of the defendant the court told the jury that “if the de- 
fendant company knew that the plaintiff was carying a larger 
amount of concurrent insurance than stipulated, but never ob- 
jected thereto until after the fire, nor offered to cancel the policy, 
the defendant will be estopped to take advantage of such stipu- 
lation”. Now, this statement of the rule is rather too broad, and 
abstractly considered is not a correct statement of the law. It 
might happen that knowledge that additional insurance had been 
taken out by the insured should come incidentally to the insur- 
ance company in such a way and under such circumstances that 
the insurance company would not be required to take action. 
In other words, it cannot be said that mere silence or non-action 
on the part of the company after obtaining knowledge of a for- 
feiture will under all circumstances amount to a waiver. But, 
where silence or failure to act is calculated to mislead and does 
mislead the insured, then it will operate as a waiver. When a 
party is under a duty to speak, or where his failure to speak is 
inconsistent with honest dealing and misleads another, then his 
silence may be deemed to be acquiescence: Ins. Co. vs. Harper, 
75 Ark., 985; More vs. N. Y. B. F. Ins. Co., 130 N. Y., 537; 2 
May on Ins., § 508. So, where the insured informs the company 
that he has taken out additional insurance in violation of the 
terms of the policy, and asks the company to give its consent to 
such additional insurance or return the unearned portion of the 
premium, the company cannot then be silent if it desires to in- 
sist on the forfeiture. It cannot under such circumstances “sleep 
upon its intention to avoid the policy” while waiting to see if a 
loss will ensue or not; for, if it does and a loss happens, it may 
then be too late to claim a forfeiture. 

It was of such circumstances that the court was speaking in 
the case of German Ins. Co. vs. Harper, 75 Ark., 98. In that case 
the agent of the company, after having been informed of the ad- 
ditional insurance, collected the premium on the policy which it 
had issued to the insured, thus recognizing the validity of the 
policy. The facts are not very fully stated in the opinion, but 
the opinion shows that the circumstances in proof were such 
that the conduct of the company in making no objection to the 
additional insurance until after the loss misled the insured, and 
caused him to rest in the belief that the policy was valid, and 
that he was protected. It thus appears that the notice of the 
company of which the court was speaking in that case was not a 
mere incidental notice from outside sources, but was given under 
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such circumstances that called for action on the part of the 
company. But, while it seems from the instructions asked by 
plaintiff and given by the Circuit Court in this case that there 
was a misconception to some extent of the decision of this court 
in the Harper Case above referred to, yet we do not think that 
it was possible for those instructions to have misled the jury in 
this case. There was no evidence in this case of any notice to 
the company of the additional insurance, except that given by 
plaintiff through her agents. There can be no question that, if 
given, this notice called for some action on the part of the com- 
pany. The debatable question was not whether if this notice was 
given there was a waiver of the forfeiture, but whether any no- 
tice was in fact given. It was therefore not under the facts of 
this case prejudicial error for the court to tell the jury that if 
the company had notice of the additional insurance, “but never 
objected thereto until after the fire, nor offered to cancel the 
policy”, it would be estopped from insisting on a forfeiture on 
that ground. 

The doctrine of waiver and estoppel as applied to insurance 
contracts is now too well established to require discussion. The 
courts apply these principles liberally to prevent injustice and 
fraud when the insured has been misled by the acts of the com- 
pany or its agents. In this case assuming that witnesses for 
plaintiff told the truth it appears that the company was informed 
that the title to the property was in Mrs. Claiborne, that addi- 
tions had been made to the building which greatly increased its 
value, and that other insurance had been taken. It made no ob- 
jection, but, on the contrary, by its officers, informed the insured 
that consent thereto would be indorsed on the policy. If it af- 
terward changed its intentions in that respect, honesty and fair 
dealing required that it should at once have informed the as- 
sured of that fact so that she could have obtained other insur- 
ance. Its failure to object under such circumstances until after 
the loss must be taken as a waiver. 

The contention that under the rules of the company its poli- 
cies were issued and forfeitures waived only on the recommenda- 
tion of a board, and that this board had no notice, does not alter 
the matter, for notice to the vice-president was notice to the 
company, and it should have required the board to act. After 
due consideration thereof we find no prejudicial error in the in- 
structions, and the judgment against defendant must be affirmed. 

As to the appeal by the plaintiff. She contends that the court 
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should have taxed the defendant with 12 per cent damages and 

attorney’s fees. But the policy was issued and the loss occurred 

before the passage of the statute permitting the court to add such 

penalty, and we agree with counsel for appellant that the amount 

for which the company was liable was not affected by the statute. 
Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 


ZETNA INS. CO. 
v8. 
ROBARDS TOBACCO CO.’S TRUSTEE.* 


Where it appeared that insured declined to pay the premium charged, 
and after failing to obtain a reduction of rate paid what premium 
was then due and handed the policy to the agents as they understood 
to be canceled, he cannot claim that he merely surrendered it in 
order that the company might adjust and reduce the rate, and such 
claim will not be sustained where a fire occurred shortly after such 
surrender. 


Appeal from Circuit Court, Henderson County. Action by 
the Robards Tobacco Company’s Trustee against the A®tna In- 
surance Company. From a judgment for plaintiff, defendant ap- 
peals. 


CHARLES H. SHIELD and DorsEy & STANLEY, for Appellant. 
W.P. McCuarn, E. C. WALKER and G. K. DENTON, for Ap- 
pellee. 


CARROLL, J. 

In December, 1906, the Farmers’ Bank & Trust Company, as 
trustee in bankruptcy of E. T. Robards, brought this action in 
the Henderson Circuit Court against the appellant company to 
recover $5,000, the amount of a policy issued by it to the Ro- 
bards Tobacco Company on January 9, 1903. The property was 
destroyed by fire on March 8, 1903. The pleadings having been 
made up, the case went to trial before a jury, and a verdict for 
the full amount sued for was returned. A reversal is asked upon 
two grounds: First, that the motion for a peremptory instruc- 

* Decision rendered, April 30, 1908. 
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tion should have been sustained; and, second, that the verdict 
is flagrantly against the evidence. 

Briefly stated, the contentions of the respective parties are 
these: The insurance company insists that on March 2, 1903, 
the policy was voluntarily surrendered to it by Robards, and can- 
celed before the fire; while Robards, although admitting that he 
delivered the policy to the company, claims that it was sur- 
rendered in order that the rate of premium might be adjusted 
and lowered, and the policy rewritten according to the agree- 
ment in respect to premiums, theretofore made between the 
parties, and that it was understood when the policy was delivered 
to the agent that it should continue in force without modification 
except as to the rate of premium to be charged. For the pur- 
pose of determining whether or not the grounds for reversal, or 
either of them, relied upon can be sustained, it will be necessary 
to state with some detail the facts shown by the record. 

The appellee E. T. Robards and his father, J. T. Robards, 
were partners in the ownership and conduct of a large tobacco 
establishment known as the Robards Tobacco Company. In 
February, 1903, J. T. Robards died, leaving his son, E. T. Ro- 
bards, in control of the business. The tobacco company carried 
a large amount of insurance on its buildings and property. This 
insurance was placed with several companies; one of them being 
the appellant. Between December 1, 1902, and February 21, 
1903, the tobacco company had taken out with Starr & Thomp- 
son, local agents at Henderson, insurance in seven companies, 
amounting in the aggregate to $18,000. The policies issued by 
the appellant company through these agents for $5,000 was 
dated January 9, 1903, and expired in one year from that date. 
Beginning in November, 1902, and continuing through Febru- 
ary, 1903, there was considerable correspondence between E. T. 
Robards, acting for the tobacco company, and C. R. Nelson, 
secretary of the Kentucky and Tennessee Board of Underwriters, 
who represented the insurance companies, and had the sole au- 
thority to fix the rates that should be charged for premiums— 
as to the rate that should be allowed on the property of the 
tobacco company. The correspondence shows that the tobacco 
company was complaining about the high rate of insurance it 
had been charged, and was endeavoring to make such improve- 
ments and changes in its factory as would reduce it, and that 
Nelson, acting for the insurance companies, was suggesting cer- 
tain improvements that should be made to secure a lower rate 
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and promising to make a better rate. On November 5, 1902, 
Nelson wrote Robards, saying that he would send one of his com- 
missioners to reinspect and rerate the risk, and hoped within 
a few weeks to have a new tobacco schedule which might pos- 
sibly be some improvement on the old one. In reply to this let- 
ter, Robards wrote, complaining that there was a great inequal- 
ity between the rate charged his concern and some of the other 
factories, and on December 9th Nelson wrote Robards that he 
had established a rate of $4 on the factory. On January Io, 
1903, Robards telegraphed Nelson as follows :— 

Improvements agreed on completed January first; Buckner 


inspected third. Policies expiring, we decline to renew as no 
reduction is authorized. 


On the same day, in reply to this telegram, Nelson wrote that 
he was engaged in promulgating a new tariff for tobacco facto- 
ries, but was not yet in a position to give a new rate on Robards’s 
establishment, but advised him that on any policies which he 
desired to have written the premium would be charged at the 
last promulgated rate, and that when the new rate was made, 
the policies could be reformed to meet the new rate. On Janu- 
ary 19th Robards wrote Nelson as follows :-— 

Since writing you this morning at instigation of Mr. Starr, 
we called Mr. Buckner (who was inspector) up by telephone 
and he advises us he received promulgation of rate at $3.37 on 
our entire plant. What does this mean? There has evidently 


been a clerical error made, or you are not living up to your 
agreement with us. 


In reply to this Nelson wrote quite a lengthy letter to Ro- 
bards, explaining the delay in promulgating the new rates, and 
giving details to show that he had not violated any agreement. 
Immediately after this Robards went to Louisville to see Nelson 
with reference to getting a reduction in the rates below $3.37, but 
did not succeed in accomplishing his purpose. In addition to 
this, Starr, the local agent, at the request of Robards, went to 
Louisville to see Nelson for the purpose of trying to get the rate 
reduced, but he did not succeed. On January 1gth, the rate was 
reduced from $4.19 to $3.37, and, when this reduction was made, 
the local agents procured from Robards the three policies, in- 
cluding appellant’s, that had been previously issued at $4.19, and 
reduced the rate on them to $3.37, returning the policies to Ro- 
bards. After this, and in February, four policies in other com- 
panies were issued at the reduced rate. On March 2, 1903, none 
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of the premiums charged for the policies issued in December, 
January or February had been paid, and Starr & Thompson 
through their clerk, Luckett, presented a bill to Robards for the 
premiums. In this bill the rate on three of the policies, includ- 
ing appellant’s, issued before January 19th, is shown to be $4.19, 
and on the others the reduced rate; but the premiums on all of 
them were reduced to $3.37, making the total amount $559.50, 
payment of which was demanded by Luckett. This bill Robards 
refused to pay, contending as he testifies that it was agreed that 
the premium should be reduced below this amount. On the 
same day that Robards refused to pay the account presented by 
Luckett, Starr, the local agent, went to see him in reference to 
the matter, and he declined to pay the premiums to Starr. He 
admits that Starr told him that he had been to Louisville to see 
Nelson, but that he could not get any better rate. After de- 
clining to pay Starr the premiums, Robards at this interview de- 
livered all the policies to him, and they were received by Starr, 
who took them to his office. At this point Robards testifies that 
he assigned as a reason to Starr for refusing to pay the bill that 
the premiums charged were at a higher rate than had been 
agreed upon, and no allowances had been made for the im- 
provements, that he was willing to pay a reasonable rate, and 
the rate that he had contracted for, and says he delivered the 
policies to have rate corrected. Starr’s version of the affair is 
that he told Robards he must either pay the rate or surrender 
the policies, and that Robards told him he could take them and 
cancel them, and then handed the policies to him for cancella- 
tion. That the policies were in fact canceled by the company 
before the fire there is no doubt. On the 5th day of March, 1903, 
Robards wrote to Starr & Thompson a letter, in which he said: 
As your Mr. Starr is aware, we have declined to pay the rate 

of $3.35 per hundred as charged on our plant according to the 
Kentucky & Tennessee Board of Underwriters, consequently 
surrendered the following policies under date of February 
23d and 28th, respectively, AXtna, Royal Exchange, Green- 
wich, Home, Northern and Phoenix. You will remember that 
in December we made through the local inspector, Mr. Buck- 
ner, an agreement with the secretary of the national board 
to make specific reduction in our rate provided we should 
make certain improvements consisting of fire walls, fire doors, 
covering with asbestos, etc. * * * According to the un- 
derstanding of your Mr. Starr, this was a reduction bringing 
our rate down on the manufactory to less than 2 per cent. We 
made the improvements according to the specifications, and 
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they were accepted by the inspector, and notwithstanding we 
have lived up to the agreement in every particular, the na- 
tional board of underwriters have not. We have sought by 
correspondence and personal efforts through the secretary at 
Louisville the relief and have failed. Therefore, as we stated 
to you some time ago, should we have a loss, we now wish to 
give you notice that I hold the Kentucky and Tennessee 
Board liable for any loss that might occur to the extent of 
policies written and surrendered. We are ready and willing 
at any time to pay a reasonable rate and should not object to, 
say not exceeding 21% per cent on entire plant, and we have 
ready money to pay the premium on this amount of insurance 
at any time on that basis. We wish to state furthermore for 
our own protection, not that we have any hope of any recog- 
nition from the Kentucky and Tennessee Board of Under- 
writers under its present management, that we have con- 
tracted for, and will be in as soon as they will be received here, 
wire glass ‘windows. * * 


When the policies were delivered to and received by Starr on 
March 2d, no part of the premiums on any of them had been 
paid, and on March 4th Starr & Thompson presented to Ro- 
bards an itemized bill showing that the premiums would be $559.- 
50 if the policies had run for the time stipulated in each of them. 
But this bill was credited by $473.445, the amount of the rebate 
to which Robards was entitled, as the policies had only run a 
short time, leaving the amount of premiums due by Robards for 
the time the policies had run; that is, from the time they were 
issued up to the date they were surrendered, $86.05, and this 
amount Robards on that day paid. On March 8, 1903, the to- 
bacco factory and its contents were destroyed by fire, and a few 
weeks thereafter Robards made out proofs of loss and forwarded 
them to the respective companies. The record does not show 
any conversation or correspondence between the companies and 
Robards after the fire except that he made out and forwarded 
proofs of loss, and thus the matter remained until December, 
1906, when this action was brought. 

In the fall of 1903 Robards went into bankruptcy, but in the 
schedule of his assets made out and verified by him he made no 
mention of these policies or any of them; nor did the trustee 
in bankruptcy know anything about them. In 1905, however, 
there appears to have been entered an order in the bankrupt 
court directing the trustee to sell all claims, including insurance, 
that the tobacco company held; and under this order they were 
sold to E. T. Robards for $200. Afterward, in 1906, by another 
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order made in the bankruptcy proceedings, it appears that Ro- 
bards entered into an agreement with his creditors, by which it 
was stipulated that a part of the insurance money, if any, recov- 
ered, should be paid to the creditors, and the balance retained 
by Robards. The record further shows that under this agree- 
ment the creditors were to be paid 20 per cent of any amount 
collected from the insurance companies, Robards to retain 80 
per cent. 

As before stated, the issue narrows down to the single ques- 
tion whether or not the policy was surrendered by Robards for 
the purpose of cancellation. Upon this point, after a careful 
consideration of the facts and briefs of counsel, our conclusion 
is that the evidence of Robards is conclusive that the policy was 
surrendered with the intention that it should be at once can- 
celed. The letter of March 5th, the fact that Robards had ex- 
hausted every effort to obtain a reduction in the rate below $3.37, 
but had failed, the refusal to pay the premium charged, and the 
payment of the amount of premium due from the date of issual 
to the date of surrender—make this purpose and intention on the 
part of Robards plain. And that the agents of the company ac- 
cepted the policy with the belief and understanding that it was 
canceled is not open to question. The theory of Robards that 
he surrendered these policies with the expectation that the com- 
pany would yield to his importunities and reduce the rate is 
flatly contradicted by the facts brought out in his testimony. 
The peremptory instruction asked for should have been granted. 

Wherefore the judgment is reversed, with directions for a new 
trial in conformity with this opinion. 
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SUPREME COURT OF MICHIGAN. 


BAUMGARTH ET AL. 
v8. 


FIREMEN’S FUND INS. CO. or San ns 
CALIFORNIA. * 


The policy made an appraisal a condition precedent to an action. The 
arbitrators chose an umpire who conditionally consented to serve, 
but afterward refused. One appraiser, in the belief that the other 
refused to again attempt to select an umpire, made an ex parte ap- 
praisement with another chosen by himself. There was no bad faith. 


Held, That there had been no valid appraisal and an action to recover 
could not be sustained. 


Error to Circuit Court, Arenac County. Action by Morris 
C. Baumgarth and another, doing business under the firm name 
of Paumgarth Bros., against the Firemen’s Fund Insurance 
Company of San Francisco, Cal. There was a judgment for 
plaintiffs, and defendant brings error. 


Statement of facts by GRANT, C. J. 

This suit is brought upon an insurance policy to recover the 
amount of a loss by fire. The property insured was a 
stock of goods. The policy, a standard policy provided 
by the law, contained the following provision: “In the event 
of disagreement as to the amount of loss the same shall, as 
above provided, be ascertained by two competent and disinter- 
ested appraisers, the insured and this company each selecting 
one, and the two so chosen shall first select a competent and 
disinterested umpire. The appraisers together shall then esti- 
mate and appraise the loss, stating separately sound value 
and damage, and, failing to agree, shall submit their differences 
to the umpire; and the award in writing of any two shall be 
prima facie evidence of the amount of such loss. The parties 
thereto shall pay the appraisers respectively selected by them, 
and shall bear equally the expense of the appraisal and umpire.” 
The policy further provided that no suit should be sustainable 
upon it unti! this requirement was complied with. After the 
fire the defendant was notified of the loss. It sent its adjuster 
to make an examination. An agreement of the amount of the 


* Decision rendered, May 1, 1908. 
VOL, XXXVII.—37. 
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loss was found impossible, whereupon the parties signed a non- 
waiver agreement to the effect that proceedings under the ap- 
praisement should not waive any of the rights of either party. 
The plaintiffs selected one Dickson as its appraiser, and the 
defendant one Thomas. Dickson resided in Detroit, and 
Thomas in Chicago. They met at Standish, the home of the 
plaintiffs, and commenced negotiations for the appointment oi 
an umpire, or third party. Those proposed by each appraiser 
were rejected by the other. Finally one Weaver, a merchant of 
Standish, was agreed upon. Both of the appraisers interviewed 
him. Mr. Weaver consented conditionally. He was not very 
well; was going to Detroit to consult a physician, and informed 
them that if the doctor would allow him to come back he would 
come back and act. This conditional agreement was evidently 
made by Mr. Weaver on the day before. Mr. Dickson, assuming 
that Mr. Thomas had refused to proceed further with attempts 
to procure a third appraiser, broke off further negotiations and 
by the advice of plaintiff and his attorney procured another ap- 
praiser to act with him and proceeded the next morning to ap- 
praise the damage. This was evidently on October 2d, and on 
that day Mr. Weaver went to Detroit. Mr. Dickson testified 
on direct examination: “OQ. What was there to Newton B. 
Weaver? A. Mr. Weaver wouldn’t act. Q. Was he pro- 
posed? A. Yes, sir. Q. Accepted? A. Yes, sir. Q. And what 
did he do with reference to acting? A. Refused to act.” Mr. 
Dickson further testified that on the 3d he and Mr. Thomas had 
a conversation which he details as follows: “I says, Mr. 
Thomas, Mr. Weaver shan’t act. He won't act. Q. I didn’t get 
that. A. I said Mr. Weaver claims that he won’t act. Q. You 
told Mr. Thomas he said he wouldn’t act? A. Yes; Mr. Thomas 
was satisfied that he would act. I had been informed that he 
wouldn’t under any circumstances. I asked if he had any more 
names to propose. No; he wouldn’t take any more, because 
he had his third man, Mr. Weaver. Mr. Weaver went down to 
Detroit. And I finally, to satisfy myself, telegraphed, or at 
least had Mr. Baumgarth to telegraph, to Mr. Weaver, and Mr. 
Weaver returns a message as follows: ‘Detroit, Mich., Oct. 3, 
1906. Baumgarth Brothers, Standish, Mich. Unable to say when 
can go home. N. B. Weaver.’” He further testified that he 
informed Mr. Thomas after receiving this telegram that Wea- 
ver could not be there, and that Mr. Thomas was satisfied that 
he would attend as he said Mr. Weaver promised that he would. 
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Outside of the telegram which Mr. Dickson received from Mr. 
Weaver, the only information he had was from Mr. Weaver’s 
son, who, he said, assured him (Dickson) that his father could 
not serve. Mr. Thomas then saw Mr. Chamberlain, defendant’s 
jocal agent, and Mr. Chamberlain telegraphed to Mr. Weaver 
as follows: “You are the only one we can agree upon for um- 
pire. Wire yes or no. Please accept.” Mr. Weaver received 
that telegram in the evening. He did not wire an answer, but 
wrote to his son to tell Mr. Chamberlain that he would not be 
able to act. The telegram which Mr. Weaver sent to Mr. Dick- 
son reads as follows: “Unable to say when can go home.” On 
the morning of October 4th, learning that Dickson and another 
man were proceeding to appraise the damages, he wrote to Mr. 
Dickson the following letter: “Referring to appraisal of Baum- 
garth Bros., beg to say that, inasmuch as we have agreed upon 
Mr. H. B. Weaver as umpire, I am ready to sign appraisal papers 
on him at once, in order to preclude any further delay and pro- 
ceed at once with our duties. If we fail to agree upon any item 
or items we can let same stand until such time as Mr. Weaver 
can pass upon them. If this is not satisfactory, I will renew 
my proposition to accept for umpire any person whom the cir- 
cuit judge of this circuit will name. I do this for the purpose of 
expediting matters and to get this matter disposed of at once. 
lf either of these propositions are not satisfactory to you, I will 
meet you in any city in Michigan that you may suggest for the 
purpose of selecting a competent and disinterested umpire. My 
address for to-day is Hotel Ryland, Standish, Mich. After to- 
day No. 6420 Greenwood Avenue, Chicago, Ill. Awaiting your 
carly advice, Iam”, etc. This letter closed the negotiations be- 
tween Dickson and Thomas for an appraisal. 


Argued before Grant, C. J., and Hooker, Moore, Carpenter 
and McAlvay, JJ. 


ALFRED LucKING (George B. Yerkes and Benjamin Hender- 
son, of counsel), for Appellant. 
WeEapock & Durry, for Appellees. 


Grant, C. J. (after stating the facts as above). 
It is the established rule in this state that no right of action 
on the part of an insured exists until an appraisal provided for 
in the policy has been made: Chippewa Lumber Co. vs: Ins. 
Co., 80 Mich., 116; Morley vs. Ins. Co., 85 Mich., 212; Kersey 
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vs. Phoenix Ins. Co., 135 Mich., 10. The parties to this suit 
recognized this rule, and each selected an appraiser in accord- 
ance with its terms—Mr. Dickson for the plaintiffs, and Mr. 
Thomas for the defendant. They met. Each proposed several 
names, none of which was satisfactory to the other. They 
finally agreed upon Mr. Weaver. He agreed to return and act 
if his physician would permit. Neither was obliged to take any 
further action until he had satisfactory assurance that Mr. Wea- 
ver would not act. Mr. Dickson assumed to act upon informa- 
tion received from Mr. Weaver’s son. He was not justified in 
relying upon this, and could not place Mr. Thomas or the de- 
féndant in the wrong until Mr. Thomas knew of Mr. Weaver’s 
refusal. Dickson did not reply upon the assurance received from 
Weaver’s son, for he telegraphed to Mr. Weaver at Detroit, and 
received, not a refusal, but a telegram saying: “Unable to say 
when can go home.” Under Dickson’s own testimony Mr. 
Thomas in the conversation of the 3d of October informed him 
that he was satisfied Mr. Weaver would act. Thomas testified 
that about 4 o'clock on the afternoon of the 3d Dickson in- 
formed him that he was going to take an ex parte appraisal. I 
do not find this statement contradicted by Mr. Dickson. No 
one knew of Weaver’s refusal until the letter received by his 
son some time on the 4th of October. Mr. Dickson had no in- 
formation upon which the law required him to act until the 
4th of October. At that time Mr. Dickson, acting under the 
instruction of the plaintiffs and their attorney, had commenced 
an ex parte appraisal at 9 o’clock on the morning of the 4th. 
As soon as Mr. Thomas knew this he wrote the letter above 
quoted offering to continue negotiations. To this letter plain- 
tiffs paid no attention. Mr. Dickson claims that he acted in 
good faith in proposing persons for umpire, though he men- 
tioned some persons who were relatives of the plaintiffs and 
another who was in the employ of a relative. Mr. Dickson ob- 
jected to the persons proposed by Thomas, none of whom 
it appears were in any manner connected with the defendant or 
its business. The refusal on the part of Thomas to approve the 
persons named by Mr. Dickson is not of itself any evidence of 
bad faith under the reasons given by him. ‘The plaintiffs 
through Dickson were in the wrong in refusing to make further 
attempts to select an umpire after they had learned that Mr. 
Weaver could not act. There is no occasion to enter into a 
discussion of the charge of bad faith on the part of Mr. Dick- 
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son. I can find no evidence of bad faith on the part of Mr. 
Thomas. If it were the fact that both arbitrators acted unrea- 
sonably and had concluded that they could not agree, there be- 
ing no bad faith on the part of the defendant, the plaintiffs had 
not fully performed their legal duty under their contract. It 
was their duty to continue further negotiations to secure an 
appraisal. 

In Vernon Trust Co. vs. Maitlen (158 Ind., 393) the facts were 
very similar to those in this case. Each chose his arbitrator. 
One insisted that the umpire should be a resident of the imme- 
diate vicinity of the place where the property was situated; the 
other that he should be taken from some point not in the imme- 
diate vicinity. The court say: “The appraisers seem to have 
been equally honest and equally unreasonable in their views 
concerning the proper qualifications of an umpire. Those views 
proved to be irreconcilable. It cannot be said that one of the 
parties more than the other was responsible for the failure to 
agree upon an umpire. We cannot atttribute bad faith or per- 
versity to either. We must ascribe their failure to agree rather 
to the peculiarities of the two appraisers. Other appraisers, if 
chosen, may easily decide the amount of the loss, or, in case of a 
difference of opinion on this point, may promptly select an um- 
pire.” It was held that the condition of arbitration was still 
binding upon the parties, that they should have appointed new 
arbitrators, and that the insured could not maintain a suit. 
Under similar circumstances the Supreme Court of lowa made 
the same ruling: Westenhaver vs. Ins. Co., 113 Iowa, 726; Alt- 
man vs. Altman, 5 Daly (N. Y.), 436; Davenport vs. Ins. Co., 10 
Daly (N. Y.), 535. 

It follows that plaintiffs were not in position to maintain this 
suit, and the trial court should have so instructed the jury. 

There was an incumbrance upon a portion of this stock of 
goods claimed to constitute a chattel mortgage, and to vitiate 
the policy. Under the above disposal of the case, it is unneces- 
sary to determine that question. 

Judgment reversed, and new trial ordered. 
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SUPREME COURT OF NORTH DAKOTA. 


KEPHART 
v8. 


CONTINENTAL CASUALTY CO.* 


In an action upon an accident insurance policy, which contains a stipu- 
lation that satisfactory proof of claim must be furnished the com- 
pany by the claimant within thirty days after the date of the injury, 
and also tlfe further stipulation that no suit shall be brought under 
said policy unless brought within nine months from the date of the 
accidental injury, defendant denies any liability thereunder on ac- 
count of a failure to comply with such stipulations. Defendant con- 
tends that the policy of insurance is an Illinois contract, and that 
under the statute of Illinois the limitations aforesaid are valid. Such 
defense is unavailing to defendant, as there is no allegation in the 
answer, and no proof in the record as to the existence of such a 
statute in said state, and, in the absence of such allegation and proof, 
the law of the forum controls. 


Under the law of this state (Rev. Codes 1905, §§ 5978, 5371) the proof of 
loss under the policy was furnished and the action brought in ample 
time. 

Defendant seeks to escape liability under such policy upon the ground 
that the insured at the time he met with the accident was not en- 
gaged in the line of duty as brakeman, but this contention is over- 
ruled. 


Defendant’s contention that the insured was guilty of negligence which 
contributed to his injuries, and hence that the beneficiary cannot re- 


cover under such accident insurance policy, has no support in the 
evidence, and is therefore untenable. 


The policy provides for payment of benefits only in case of personal 
bodily injury “through external, violent and purely accidental 
causes”. It also provides that, “where the accidental injury results 
from unnecessary exposure to danger or to obvious risks of injury”, 
the amount payable shall be but one-tenth of the face of the policy. 
The policy contains no provision exempting the company from lia- 
bility for negligence of the insured contributing to his injuries, and it 
will be presumed in the absence of proof to the contrary that the in- 
juries were received through accidental causes. 
the conclusion of plaintifi’s testimony defendant moved for a di- 
rected verdict in its favor, which motion was denied. Thereafter 
plaintiff moved for a directed verdict in her favor, which motion was 
granted. No request was made by defendant’s counsel to submit 
any question of fact to the jury; hence defendant waived its right, 
if such right existed, to have submitted to the jury the question as 
to whether the injury was accidental, or whether it resulted from un- 
necessary exposure to danger or to obvious risks of injury within 
the meaning of the terms of the policy. 

An assignment of error based upon the ruling of the trial court in di- 
recting a verdict, where no exception to such ruling was taken, can- 
not be considered. 

It is contended that a certain portion of the unpaid premium on said 
policy should have been deducted from plaintiff's recovery. Held, 
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that such contention is without merit, as there is no foundation in 
the pleadings for any such allowance or deduction, and no such 
question was presented to or passed upon by the trial court. 


So-called specifications of error not embraced in the settled statement 
of the case will not be noticed, and an assignment of error based 
thereon cannot be considered. 


Appeal from District Court, Wells County. Action by Mary 
Kephart against the Continental Casualty Company. From a 
judgment for plaintiff and an order denying a new trial, defend- 
ant appeals. 


GEorGE K. SuHaw, for Appellant. 
J. J. Youncsioop, for Respondent. 


Fisk, J. 

This is an action upon an accident insurance policy issued by 
the defendant to one Earl C. Kephart; the plaintiff, Mary Kep- 
hart, being his mother and the beneficiary named in such policy. 
The face of the policy is $1,000, but it contains a stipulation 
that in case of accidental injury or loss resulting from unneces- 
sary exposure of the insured to danger or to obvious risk of 
injury the amount payable shall be only one-tenth of the face 
of the policy, or, in this case, $100. The policy also contains a 
provision that satisfactory proof of claim must be furnished the 
company at its office at Chicago, IIl., by the claimant within 
thirty days after the date of the death of the assured. It also 
provides that no suit shall be brought against the company un- 
der said policy unless brought within nine months from the date 
of the accidental injury. The insured was injured on August 
14, 1903, and died the following day, and this action was com- 
menced June 2, 1905. At the close of the testimony the trial 
court directed a verdict in plaintiff’s favor for the full amount 
prayed for in the complaint, and judgment was entered accord- 
ingly. Thereafter a motion for new trial was made and denied, 
and this appeal is from such order and from the judgment. 

Appellant assigns error as follows: (1) The court erred in 
overruling the defendant’s motion made at the close of the plain- 
tiff’s case to direct the jury to find a verdict in its favor and 
against the plaintiff; (2) the court erred in overruling the de- 
fendant’s motion made at the close of all the testimony to direct 
a verdict in favor of the defendant; (3) the court erred in direct- 
ing a verdict for the plaintiff; (4) the evidence is insufficient to 
justify the verdict; and (5) the court erred in overruling the de- 
fendant’s motion for a new trial. 
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Regarding the first assignment of error it is appellant’s con- 
tention that no recovery can be had under said policy because 
proof of claim was not made to the company within thirty days 
from the date of the accident, and also because suit was not 
commenced within nine months after the death of the insured. 
It is in effect conceded that, if the statute of this state (sections 
5978, 5371, Rev. Codes 1905) has any application, such conten- 
tion is not sound; but it is argued that the policy was delivered 
in the state of Illinois, and hence is governed by the laws of that 
state. Conceding that the policy is an Illinois contract does not 
aid appellant, as it wholly failed to allege or prove the law of 
that state. This was necessary: Bank vs. Lang, 2 N. D., 66; 
Sandmeyer vs. Ins. Co., 2 S. D., 346; Morris vs. Hubbard, to 
S. D., 259. In Bank vs. Lang it was said: “Where a suitor de- 
sires to take advantage of the laws of another jurisdiction, it is 
incumbent upon him to allege and show what the laws are in 
such other jurisdiction, and set forth wherein they differ from 
the law of the forum.” Such, in effect, is the holdings in the 
other cases above cited; and we do not understand that appel- 
lant’s counsel challenges the correctness of these decisions, but, 
on the contrary, expressly recognizes their binding force. In 
the face of this admission we are at a loss to know how appel- 
lant’s counsel hopes to maintain his contention. There is no at- 
tempt in the answer to allege the existence in Illinois of a stat- 
ute different from that in this state. Furthermore, the prooi 
thereof is wholly insufficient. At the conclusion of plaintiff's 
testimony appellant’s counsel moved for a directed verdict, and 
at the same time called to the court’s attention the case of Ins. 
Co. vs. Whitehill (25 Ill., 388), which decided that a limitation 
clause in a policy requiring suit to be brought upon the same 
within one year after the loss or damage occurs was valid. This 
decision was made in 1861, and it is contended that this was 
sufficient proof of the statute law of Illinois in 1903 at the time 
the policy in suit was issued. The trial judge was not asked to 
take judicial notice of the laws of Illinois as disclosed by this 
decision; but, even if he had been expressly so requested, we 
should be required to hold such proof wholly insufficient. 
Nearly forty-two years elapsed between the decision in that 
case and the issuance of the policy in suit. Furthermore there 
was no foundation laid for such proof by any allegation in the 
answer, and, as before stated, this was essential. We conclude, 
therefore, that the rights of the parties are governed by the laws 
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of this state, and that under such laws the proof of claim was 
presented and the action commenced in ample time. 

It is next urged as a ground why defendant’s motion for a 
directed verdict should have been granted that the evidence dis- 
closes that the insured was not injured in the line of his duty. 
The proof shows that he was employed as a brakeman on a 
freight train known as “Extra East”. It also appears that his 
train was backed in on a sidetrack at Balfour to permit train No. 
108, which was due there soon, to pass, and that it was his duty 
to close the switch after his train had backed upon thé side 
track. The witness Gable, who was engineer on the train upon 
which the deceased was employed, testified that it was young 
Kephart’s duty to remain on the engine when not at work; but 
dt cannot be said, nor was it seriously contended, that he dis- 
obeyed any instructions or rules in remaining at the switch un- 
til the arrival of such other train, a period of thirty or forty 
minutes, and we think it clear from the evidence that he met 
with the injury which resulted in his death while engaged in the 
line of his duties as such brakeman. The true cause of the in- 
jury is not disclosed; but it does quite clearly appear that train 
No. 108 passed over both of the feet and ankles of the deceased, 
necessitating amputation thereof, from which injuries he died. 

It is urged that he was guilty of negligence which contributed 
to his injuries, and hence the beneficiary cannot recover. It is 
said, in effect, that this young man was chargeable with the 
same degree of care as if this action was against the railway 
company to recover for the injuries. If this be sound, there 
would be little or no incentive or object in purchasing accident 
insurance by a railway employee. An examination of the policy 
convinces us of the fallacy of such contention. It provides for 
payment of benefits in case of personal bodily injury “through 
external, violent and purely accidental causes”. It also provides 
that, “where the accidental injury results from unnecessary ex- 
posure to danger, or to obvious risks of injury, * * *” the 
amount payable shall be but one-tenth of the amount which 
would otherwise be payable under the terms of the policy. The 
policy contains no provision exempting the company from all 
liability in case of the negligence of the insured contributing to 
his injuries. In the absence of proof to the contrary, and there 
is none in the record, we must presume that the injuries were 
received through accidental causes. See Stevens vs. Continental 
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Casualty Co., 12 N. D., 463, and cases cited; Cameron vs. G. 
N. Ry. Co., 8 N. D., 124. 

This brings us to appellant’s contention that no recovery can 
be sustained in excess of one-tenth of the face of the policy, or 
$100. This contention is predicated upon the theory that under 
the facts in the case it conclusively appears that the injury re- 
sulted from the necessary exposure of the insured to danger or 
to obvious risk of injury, and hence that within the terms of the 
policy the recovery cannot exceed said sum of $100. This con- 
tention cannot be upheld. The most that could have been 
claimed was that there was sufficient evidence to require the 
submission of the question to the jury as to whether the injury 
resulted from such “unnecessary exposure of the insured to 
danger or to obvious risk of injury”. No request was made by 
defendant’s counsel to this effect; but at the close of the testi- 
mony such counsel moved for a directed verdict, which motion 
was overruled, and thereafter plaintiff's counsel moved for a 
directed verdict in plaintiff’s favor, which was granted, no ex- 
ception being taken to the latter ruling. This ruling is assigned 
as error, but the assignment cannot be noticed for the above 
reason. 

The argument advanced in support of the fourth assignment 
of error relates to the same questions heretofore disposed of, 
with the exception of the latter portion thereof, and need not be 
further noticed. In the latter portion of such argument it is 
claimed that the verdict is excessive because the evidence pre- 
sumptively shows that certain portions of the premium install- 
ments have not been paid, and that they should therefore be 
deducted from plaintiff’s recovery. It is idle to talk about this, 
for the obvious reason that there is no foundation in the plead- 
ings for any such allowance or deduction, and furthermore no 
such question was presented to or passed upon by the trial 
court. 

The fifth and last assignment of error challenges the correct- 
ness of the trial court’s ruling in denying the defendant’s mo- 
tion for a new trial. This assignment, as stated therein, is based 
“upon all the grounds stated in the specifications of error” as 
set forth in the printed abstract at page 64. No argument is 
advanced in support of such assignment, but we are referred in 
a general way to all the preceding discussion contained in the 
brief. The alleged specifications to which we are referred are 
no part of the settled case as contained in the abstract, and are 
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in no manner authenticated; hence we have no method of de- 
termining whether these alleged errors were urged or relied 
upon in the court below as grounds for a new trial, and hence 
they cannot be noticed. 

Having disposed of each assignment of error adversely to 
appellant’s contention, it follows that the judgment and order 
appealed from must be affirmed, and it is so ordered. 

Fisk, J., concurs. 


SPALDING, J. (concurring specially). 

I concur in the result, but express no opinion as to the neces- 
sity of alleging and proving the law of Illinois. In view of the 
conclusion that the law of this state governs, I see no necessity 
for passing on the effect of failure to allege or prove the law of 
that state. 


SUPREME COURT OF LOUISIANA. 


STATE Ex REL. UNITY INDUSTRIAL LIFE 
INS. & SICK BENEFIT ASS’N 


v8 
MICHEL, SECRETARY OF STATE.* 


Section 3 of Act No. 65. p. 102, of 1906, after the word ‘ ‘except’, is in- 
consistent with and contrary to part of Act No. 105, p. 132, of 1898. 


Industrial life insurance companies cannot be required to comply with 
both Act No. 105, p. 132, of 1898, in that respect that it conflicts 
with Act No. 65, p. Io1, of 1906, and also comply with Act No. 65, 
p. 101, of 1906. 

In that respect that there is conflict, Act No. 105, p. 132, of 1908, was 
enacted to safeguard the interest of shareholders in ‘“‘mutual compa- 
nies” organized for beneficial purposes, 

Act No. 65, p. 101, of 1906, was enacted to enable the poor to organize 
companies to come to the relief of their members in case of sickness 
and for funeral expenses. 


Legitimately conducted (the court will not assume that such a company 
is not legitimately conducted; it will be time enough to so conclude 
when such a case will be presented) the members derive no profit 
from the corporation. 

The beneficial mutual companies and the stock insurance companies 
have to comply with Act No. 105, p. 132, of 1898. No good reason 
suggests itself in matter of interpretation to require industrial life 
insurance companies to comply with both acts, a requirement which 


* Decision rendered March 30,1908. Rehearing denied April 27,1908. Syllabus by the 
Court. 
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these companies will not be able to comply with, as the revenues 
would not justify the expenditures. 


The lawmaking authority did not intend indirectly to hinder the form- 
ing of companies it directly authorized. 


“Life industrial companies”, as defined in the last-cited statute, is not far 
reaching in its scope as relates to returns. If there are manipulators 
who use them improperly and wrongly, and if there are no laws to 
prevent their abuse, it should receive further legislative attention. 


Appeal from Twenty-second Judicial District Court, parish of 
East Baton Rouge. Mandamus by the state, on relation of the 
Unity Industrial Life Insurance & Sick Benefit Association, 
against John T. Michel, Secretary of State. Judgment for re- 
spondent and relator appeals. 


JoHN Dymonp, Jr., for Appellant. 
WALTER Gurion, Attorney General (Frank Edward Rainold, 
of counsel), for Appellee. 


BREAUX, C. J. 

Relator sued for a writ of mandamus to be directed against 
John T. Michel, Secretary of State, to compel him to issue to it 
(relator) a certificate and license under the provisions of the 
statute to enable it to conduct and carry on an industrial and 
sick benefit business. 

The relator was incorporated by charter on March 14, 1907. 

Attorney for relator forwarded to the State Treasurer two 
state bonds, amounting together to $2,000, deposited as required 
by Act No. 65, p. 108, of 1906, and at the same time forwarded 
copies of charter and of affidavits and exhibits. 

The affidavit stated that relator had taken over the policies of 
two other companies that had lapsed. 

There was also an affidavit forwarded taken by the president 
of the corporation, showing that there were 2,072 outstanding 
industrial policies of the corporation; none of these policies for 
an amount over $500, and none providing for a weekly cash 
benefit for disability for over $20. 

The president stated in this affidavit that his company and 
the other companies absorbed by the relator had, at some time 
prior to the application just referred to, collected in premiums 
through the absorbed companies the sum of $38,553.75 in cash, 
afterward disbursed through these corporations. 

The State Treasurer declined to retain these bonds, and 
stated in returning them that he acted upon the advice of the 
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Secretary of State, who stated to him that he would not issue 
the certificate applied for by relator. 

The relator, a short time thereafter, was informed by the Sec- 
retary of State that he must decline to issue the license to give 
authority to it (relator) to do business as an insurance company, 
as it had failed to comply with section 16 of article 1 of Act No. 
105, p. 141, of 1898. 

It was shortly thereafter that this mandamus was sued for, in 
which the relator claims that the Legislature intended to create 
a new branch of insurance and did not intend to put a stop to 
the industrial life insurance business. That as these companies 
are organized for the benefit of the poor, it is not reasonable to 
suppose that the insured were expected by the Legislature to 
provide the sum of $25,000 from their scanty earnings in order 
to obtain the very limited insurance possible under the plan of 
organization of the statute. 

The defense is that relator failed to follow the terms of its own 
charter and the requirements of the statute that the industrial 
life insurance corporations are bound to follow Act No. 105, p. 
132, of the General Assembly of 1898; Act No. 114, p. 161, of 
1898; Act No. 65, p. 101, of 1906, and Act No. 59, p. 83, of 1898; 


that the companies organized on the mutual plan must comply 
with section 16 of Act No. 105, p. 141, of 1898, before a license 
will be issued to them; that they must show subscription in due 
and satisfactory form in an amount not less than $25,000—of 
this amount, $10,000 to be paid in cash, and the remainder se- 
cured by notes of solvent makers with good collateral. 


Respondent avers that this was not done; and avers, further, 
that no agreement was entered into in good faith, and that no 
cash and no notes have ever been received from relator. 

In addition and in a separate point, defendant urges that re- 
lator is attempting to violate the statute by offering to carry on 
the illegal business hitherto conducted by the George D. Ged- 
des Benevolent & Mutual Association, the Philadelphia Na- 
tional Relief Association and the George D. Geddes Undertak- 
ing & Embalming Company, Ltd., corporations, unauthorized 
and not licensed by this or any other state to carry on the busi- 
ness of life insurance; that these three concerns are insolvent. 

After having seriously considered the issues between relator 
and defendant, we have arrived at the conclusion that Act No. 
65, p. 90, of 1906, is inconsistent with and contrary to Act No. 
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105, p. 132, of 1898, in so far as that the former act relates to the 
$25,000 before mentioned. 

The following is the section of Act No. 105, p. 142, of 1808, 
which the defendant takes as controlling in this case — 


Every mutual company organized upon the mutual plan 
shall exhibit to the Secretary of State satisfactory evidence 
that it has entered into a bona fide agreement with a number 
of persons for insurance, the premiums on which insurance 
shall amount to not less than twenty-five thousand dollars, of 
which not less than two thousand dollars shall have been paid 
in cash, and notes of solvent parties, secured by ample secur- 
ity, shall have been received for the remainder. 


Respondent’s contention is that this section is binding upon 
the relator, and that it must comply with its terms. 

We have taken into consideration the section which relator 
refers to as having repealed the statute confidently cited by re- 
spondent. In order to have it before us, we insert it here in 
extenso :— , 


Any corporation, association, society or fraternal order 
organized under the laws of this state, whether organized 
upon the mutual assessment plan or as a_ stock com- 
pany, for the purpose of doing the business of industrial 
life insurance, as in this act defined, shall, before 
commencing to do business in this state, comply with the 
laws of this state regulating the manner in which other insur- 
ance companies shall be authorized to do business in this state, 
except that a deposit of one thousand ($1,000) dollars, where the 
membership is one thousand or less, and for every additional one 
thousand members, or fraction of one thousand, added to the mem- 
bership, an additional deposit of five hundred dollars ($500), wnti!, 
the total sum of five thousand dollars ($5,000) has been deposited, 
shall be made by companies operating upon the plan and according 
to the manner specified in this act. 


We have italicized that portion of the section which relator 
urges as having a repealing effect. ’ 

In reading the act it does seem to convey the meaning for 
which relator contends. The statute commands that a corpora- 
tion, before commencing to do business, shall comply with the 
laws of this state regulating the manner; that is, the Act No. 
105, p. 132, of 1898, regulating the manner in which every in- 
surance company shall be authorized to do business except that 
of a “deposit of one thousand dollars”, and so on, as set forth 
in the italicized portion of the quoted section, 

The relator corporation is an industrial life insurance com- 
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pany and comes within the definition laid down in the said act 
of 1906. ‘The corporate object, as stated in the charter, is by 
the accumulation of a fund from its members at stated terms 
less than a month to set apart to be used in providing a weekly 
cash benefit for disability caused by sickness or accident, or to 
provide for the attendance of a physician, to buy drugs, and for 
funeral expenses. 

We have stated the purpose of the corporation in order to 
add that those who become subscribers to such corporation 
could not very well be expected to accumulate such a fund as 
required by Act No. 105, p. 132, of 1898. It would not be pos- 
sible for them to gather the amount sufficient. It would be an 
impossibility to obtain subscriptions from a sufficient number 
of persons willing to bind themselves as subscribers on condi- 
tions imposed by the two statutes, if the latter does not in 
effect repeal the former. No one thousand names could be 
found in effect to pay $25 in advance in order to obtain the lit- 
tle assistance the corporation affords. Practically, as shown by 
the statements of record, the amount collected is entirely too 
small for it to be possible therefrom to organize a corporation. 
It is not possible to give effect to both statutes without render- 
ing the last law a dead letter. 

The first statute provides for life insurance, and one of its 
sections refers to mutual insurance, evidently meaning bene- 
ficial life insurance and mutual life insurance, each beneficial and 
considered in the nature of an investment. 

As to the industrial life insurance, no one who thinks at all 
would ever take part in organizing a life insurance company re- 
quiring the deposit provided for in section 3 of the act of 1905 
and at the same time take steps to make sure $25,000, as before 
mentioned; all of this only to secure a sick certificate, drugs, 
funeral expenses and other very limited relief. 

It would be strange, it does seem, if life insurance on a scale 
so limited would have to comply with the two acts before men- 
tioned, while the larger life insurance companies (either on the 
stock plan or mutual plan, whereby a substantial return is to be 
expected) have to comply with only one of the statutes. 

The industrial life insurance company affords only very lim- 
ited relief. Different from the holders of shares or from mem- 
bership in a regular life insurance company, the benefit certifi- 
cate its members hold has very little, if any value. In other 
words, it is not a beneficial corporation. We refer exclusively 
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to the certificate holders. It may be different with the sum of 
those who form and give shape to mere insurance schemes. 
They may find a benefit; but that is not legitimate, and acts of 
probable wrong on their part are not grounds for condemning 
a plan of insurance which has effected great good among the 
poor and the wage earners, in this country and in Europe, who 
would otherwise be driven to apply for charity, which sometimes 
does not meet with willing ears and generous hand. 

We return to the original proposition only to state that the 
Legislature of the state of Louisiana must have intended to 
enact a statute to be enforced. When we consider the details 
of each of these stattites, we are constrained to conclude that it 
was not the intention to make that impossible which the statute 
said could be done. Of two interpretations, that is to be pre- 
ferred which gives effect to the statute. 

The statute states, before commencing to do business in this 
state, “the following shall be done”. Here follows the state- 
ment of the purpose. When that has been done which the law 
requires, should it be construed that the corporation is not in 
a condition to commence business, although the stated require- 
ment has been complied with? 

The defendant respondent urged, as a second ground to 
justify his refusal to grant a certificate of authority to relator, 
that the relator corporation is attempting to violate the laws of 
the state by acquiring and conducting the illegal business hith- 
erto conducted by George D. Geddes Benevolent & Mutual As- 
sociation and the other alleged corporations specified in the re- 
turn. 

We have naught to do with these alleged illegal corporations, 
and have not given them the least consideration. We have 
only considered the relator corporation as originally chartered 
and organized, having the required number of subscribers, and 
having offered the deposit bonds required. 

When these bonds will have been deposited again, we think 
that a certificate to carry on a life industrial insurance business 
should be granted to the relator. 

The formalities in each statute before quoted cannot stand to- 
gether. Practically one neutralizes the other—weighs it down 
completely. From the language of the last statute, permission 
to do business is granted after depositing bonds. In the first 
the condition is impossible, and it is in effect prohibitory. 

We adhere to the view that the last statute is complete as re- 
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lates to that which should be done before applying for the cer- 
tificate. 

For that reason, it is ordered, adjudged and decreed that the 
judgment appealed from be avoided, annulled and reversed. 

It is further ordered, adjudged and decreed that judgment is 
rendered in favor of relator condemning the Secretary of State 
to issue the necessary certificate or license under the provisions 
of Act No. 65, p. 101, of 1906, and Act No. 105, p. 132, of 1898, 
to the extent that the latter is not inconsistent with the former, 
in order that the relator, if it continues to comply with the stat- 
ute, may conduct and carry on an industrial life insurance upon 
relator’s depositing with the Secretary of State $2,000 in state 
bonds under provisions of Act No. 65, p. 101, of 1906, and that 
a mandamus to that effect issue. 


SUPREME COURT OF NEBRASKA. | 


JENSEN ET AL. 
ve. 


PALATINE INS. CO., LimiTED* 


A clause stipulating for the forfeiture of a contract should not be aided 
or given effect by construction in a case where the plain meaning’ of 
the language used does not require it. 


A stipulation for the forfeiture of an insurance policy is waived by con- 
duct of the insurer inconsistent with his right or intention to claim 
such forfeiture. 

Where the value of a stock of merchandise is a relevant fact, and no 
more accurate evidence is under the circumstances obtainable, the 
owner of such stock and witnesses acquainted with the value of the 
different articles of which it is composed, and who have observed the 
same for the purpose of estimating the value thereof, may give their 
opinion of such value. 

Where the value of the goods destroyed is greater than the amount of 
insurance thereon, such value is immaterial to the risk, and the mak- 
ing by the assured after loss of an affidavit in which the value is 
overstated will not constitute.a defense to the action upon the policy 
under a clause providing that the same shall be forfeited in case of 
any fraud or false swearing by the assured touching any matter re- 
lating to the insurance either before or after loss. 


The provision of an insurance policy that the assured shall, in case of 
'‘% Decision rendered April 23, 1908. Syllabus by the Court. 
VoL. XXXVII.—38. 
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loss, submit to an examination under oath by any person named by 
the insurer is waived by a denial of all liability under the policy, and 
a failure to demand such examination until long after the commence- 
ment of the action on the policy. 


The provision in a policy of fire insurance that the policy is payable 
sixty days after due notice and satisfactory proofs of the same are 
made by the assured, and received by the insurer, is waived by such 
action of the insurer as waives proof of loss, and in such case interest 
should be computed from the date of loss. 


Commissioners’ Opinion. Department No. 2. Appeal from 
District Court, Boone County. Action by Carl Jensen and an- 
other, copartners, against the Palatine Insurance Company, 
Ltd. Judgment for plaintiffs, and defendant appeals. 


C. J. GREENE, R. W. BRECKENRIDGE, and T. H. MATTERS, 
for Appellant. 
CHARLES B. KELLER and M. W. McGan, for Appellees. 


CALKINS, C. 

The plaintiffs were proprietors of a general store at Bradish, 
a postoffice in Boone County, near Albion; their store being 
the only business house at that place. They were carrying in- 
surance against loss by fire in the sum of $2,000, and on the 
25th day of November, 1904, the defendant wrote its policy in 
the additional sum of $3,000 for the time of one year from said 
day, and on the 17th day of January, 1905, the store was de- 
stroyed by fire, only about $500 worth of goods being saved. 
The plaintiffs had no recent inventory, and the books and papers 
were destroyed in the fire. On the Ist day of February, 1905, 
the defendant’s adjuster arrived, and, after the signing by one 
of the plaintiffs and the adjuster of what is called by counsel a 
nonwaiver agreement, interrogated the plaintiff Jensen as to the 
amount of his sales for the three years last preceding. ‘The es- 
timates of such sales as made by Jensen were put in the form of 
an affidavit, and the adjuster then requested, or at least sug- 
gested, that Jensen secure duplicate invoices, which he under- 
took to do, and employed an attorney to conduct a correspond- 
ence to that end. After writing numerous letters, but failing to 
hear from all the firms who had sold plaintiffs goods, and the 
amount of the goods shown by the duplicate bills actually ob- 
tained being considerably less than the estimate of Jensen, the 
attorney so employed by plaintiffs submitted the result of his 
labers to defendant’s adjuster, who afterward, on the oth day of 
March, 1905, addressed to plaintiffs a letter notifying them that 
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the defendant denied any and all liability under its said policy. 
This action was commenced April 11, 1905, and a trial was had 
in October, 1906, resulting in a verdict for plaintiffs. Upon this 
verdict a judgment was afterward rendered, from which defend- 
ant appeals. 

1. There was attached to and made a part of the policy what 
is denominated “the iron-safe clause”, which was in the words 
following :— 

300ks and inventory to be kept, or insurance void. It is a 
continuing warranty on the part of the assured that an item- 
ized inventory of the stock herein specified shall be taken at 
least once each year, and books of account showing all pur- 
chases and daily sales separately for cash and credit shall 
be kept, and said inventory and books of account shall be kept 
securely locked in a fireproof safe within the building herein 
specified during the hours the building is closed for business, 
or said books and inventory or itemized copy thereof shall 
be kept securely locked up in a place (other than in said build- 
ing), secured from being destroyed with the property herein 
specified. The failure to perform any of these conditions ot 
insurance shall render this policy void. And it is hereby un- 

derstood and agreed that no agent of this company shall have . 

power to waive any of the foregoing conditions or warranties, 

except the same shall be in writing hereon or attached hereto. 


The plaintiffs had taken no inventory and had no fireproof 
safe. Their books of account which seemed to have been kept 
in their store buildings were destroyed by the fire. The fire did 
not, however, occur when the store was closed, and when the 
books were by the clause above quoted, required to be locked in 
a fireproof safe. It was contended by the defendant that the 
failure to take an inventory and keep it locked in an iron safe in 
the building was a breach of one of the conditions contained in 
this clause which forfeited the plaintiffs’ right to recover upon 
the policy. Upon this question the trial court instructed the 
jury that the plaintiffs had one year from the time the policy 
was issued to make inventory. This, we think, was correct. Ii 
a party on a given date stipulates to perform a specified act at 
least once in each year, and no date is fixed for its first per- 
iormance, he cannot be said to be in default at any time before 
the end of that period: Continental Ins. Co. vs. Waugh, 60 
Neb., 348; Connecticut Fire Ins. Co. vs. Jeary, 60 Neb., 338; 
Citizens’ Ins. Co. vs. Sprague, 8 Ind. App., 275. It is urged 
that, under such mterpretation the stipulation is valueless, be- 
cause it makes it unnecessary for the assured to do what they 
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had agreed until the expiration of their policy, but such is the 
plain meaning of the language, and we are not permitted to con- 
strue it otherwise, especially when the result would be to en- 
force a forfeiture. If the defendant is entitled to a forfeiture of 
the policy, it is because it is so denominated in the contract, and 
a clause calling for such forfeiture should not be aided or given 
effect by construction in a case where the plain meaning of the 
language used does not require it: Connecticut Fire Ins. Co. 
vs. Jeary, supra. 

2. Jt is contended by defendant that that part of the iron-safe 
clause which requires the books to be kept in the safe when the 
store is closed is independent of the clause requiring the inven- 
tory, and that, by plaintiffs’ failure to so. keep such books in such 
safe before the inventory was taken, his right to recover under 
the policy was forfeited. On the other hand, it is argued by 
plaintiffs that since the only value, so far as the policy is con- 
cerned, such books of account could have would be to show the 
current increase and diminution of the stock, it was evident 
that their keeping should begin with the taking of the inventory, 
and that, therefore, there could be no default in the keeping of 
the books until an inventory which should furnish a starting 
point for them should be had, and this view is supported by the 
case of Hanover Ins. Co. vs. Dole, 20 Ind. App., 333. We do 
not find it necessary to determtine this question. It appears that 
at the time of taking the policy defendant’s recording agent, Mr. 
Brady, who wrote the risk, was fully apprised that the plaintiffs 
had no iron safe in their store, nor safe place elsewhere in which 
to keep their books and papers, and for that reason Mr. Brady 
himself undertook to keep the policy for plaintiffs. Had Mr. 
Brady written such policy himself as his own contract of insur- 
ance, and then undertaken to care for the policy because the 
assured had no place to protect it from fire, such act would have 
clearly been a waiver of the provision requiring. the assured to 
keep his books in a fireproof safe. When one in possession of 
any right secured by contract does something inconsistent with 
the existence of his right or with his intention to rely upon it, 
he is precluded from afterward claiming anything by reason of 
it: Bishop on Contracts, § 792. This rule has by this court 
been often applied to contracts of insurance: Billings vs. Ger- 
man Ins. Co., 34 Neb., 502; Home Fire Ins. Co. vs. Phelps, 
51 Neb.,.623; Hartford Fire Ins. Co. vs. Landfare, 63 Neb., 559. 
In the case of a corporation it is charged with notice of facts 
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which were known at the time to its agent who had charge of 
the transaction: Cook on Corporations (5th Ed.), § 727, p. 
1832. This, too, has been by this court held to apply to notice 
received by recording agents of insurance companies while en- 
gaged in the business of their principal: Eagle Fire Ins. Co. 
vs. Globe L. & T. Co., 44 Neb., 380; Home Fire Ins. Co. vs, 
Bernstein, 55 Neb., 260; Hartford Fire Ins. Co. vs. Landfare, 
63 Neb., 559. The court below took the view that if these facts 
were true, they might constitute a waiver on the part of the de- 
fendant of this clause, and submitted the question to the jury on 
that theory. In so doing it committed no error of which the 
defendant can complain. 

3. It is contended by the defendant that there was no com- 
petent proof of the value of the goods destroyed, and that, 
therefore, the verdict was not sustained by the evidence. The 
objections urged by the defendant seem to us to go to the 
weight of the testimony of the several witnesses rather than to 
their competency. The plaintiff Jensen testified to the value of 
the goods. He had purchased the same, they were in his per- 
sonal charge, and for a long time he had been selling from the 
stock at retail, and was undoubtedly competent to speak of the 
value of any particular article. In proving the value of personal 
property, it is usually held that the owner is allowed to estimate 
its value, whether he is qualified as an expert or not: 1 Wig- 
more on Evidence, p. 716. In Langdon vs. Wintersteen (58 
Neb., 278) complaint was made of the admission of the testi- 
mony of a witness as to the value of a stock of millinery goods; 
her only qualification being that she had frequently priced and 
bought similar goods at retail, knew their value in a general 
way. It was said by the court that this was sufficient, that the 
weight of her testimony was for the jury, and that no very pre- 
cise or extended knowledge of values of articles in common use 
is essential to justify the trial court in admitting opinion evi- 
dence of this character. The three other witnesses who testified 
as to the value of this stock were traveling salesmen who fre- 
quently visited plaintiff's store. One selling boots and shoes 
testified that he was there on December 23d or 24th last be- 
fore the fire; that he was familiar with the value of the dif- 
ferent kinds of goods carried in the stock; that it was part of 
his business to observe the amount and value of the stock on 
hand, and he was thereupon permitted to testify, and said that 
the value of the leather and rubber goods was not less than 
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$3,000 and the whole stock not less than $8,000. A grocery 
salesman who had been selling such goods for thirty-five years, 
and making fortnightly visits to plaintiffs’ store since 1903, testi- 
fied that he was there the week before the fire, described the 
size of the store, the condition and the amount of the stock, and 
estimated the value of the class of goods sold by him at not 
less than $2,000 and the whole stock at $8,500. The remaining 
witness was a dry goods salesman who had been visiting plain- 
tiffs’ store once in six weeks, and was sent there by his house 
December 15th to estimate the value of the stock. He had been 
in the dry goods business for twenty-six years, and on this visit 
went over the stock for the purpose of estimating the value of 
the same, and fixed that of the dry goods at $2,800; his estimate 
of the value of the whole stock being excluded by the trial 
judge. It seems clear to us that these witnesses were compe- 
tent to give an opinion as to the value of the articles composing 
the stock; the real objection of the defendant being that they 
ought not to be allowed to estimate the quantity. Owners of 
stocks of goods are accustomed to form estimates of the value 
of a stock from a general inspection of its quantity and condi- 
tion, and a comparison of its present appearance with its appear- 
ance at some former time when they had a more accurate 
knowledge of its amount and value. Commercial travelers are 
often charged by their employers with the duty of observing 
the quantity and condition of their customers’ stock, and esti- 
mating the value thereof, and frequently acquire some pro- 
ficiency in making such appraisements. While such estimates 
are not mathematically correct, they are often approximately so 
and are of some value when no better information is to be had: 
We are of the opinion that where the value of a stock of goods 
is a relevant fact, and no more accurate evidence is under the 
circumstances obtainable, the owner of such stock and witnesses 
acquainted with the value of the different articles of which such 
stock is composed, and who have observed the same for the 
purpose of estimating the value thereof, may give their opinion 
of such value: Howerton vs. Iowa State Ins. Co., 105 Mo. 
App., 575; 4 Joyce on Insurance, § 3769. To otherwise hold 
would result in a denial of justice in many cases. Suppose the 
stock of goods had been destroved by an incendiary against 
whom the plaintiffs had brought action to recover the value. 
Must the action fail because the plaintiffs could not furnish an 
itemized statement of the amount and value of their goods?’ The 
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rule is not peculiar to cases against insurance companies, but 
in all cases the law requires, not mathematical certainty, but 
merely the best obtainable under the conditions existing, and 
some reliance must be placed upon the integrity and good faith 
of witnesses and discretion of juries. The defendant insists that 
a different rule was adopted by this court in British American 
Ins. Co. of N. Y. vs. Columbian Optical Co. (Neb.), 108 N. W., 
130. In that case there was not a total loss; the goods dam- 
aged consisting of 175,000 lenses, which were more or less in- 
jured by being smoked and stained. The only excuse for not 
proving accurately the amount of loss in that case was the time 
and labor required to make a careful examination of the goods. 
In holding the evidence insufficient, the courts say: “We do 
not mean to hold the plaintiff to the difficult task of inspecting 
carefully each of the 175,000 lenses, but the inspection of each 
box or envelope and a careful estimate of the damage is not un- 
reasonable.” It is very plain that there is nothing in that case 
to sustain defendant’s contention, but that, on the contrary, it 
supports the doctrine we have above stated, that only the best 
evidence practically. obtainable is required. It is to be remem- 
bered that the competency of a witness to testify as an expert 
rests very largely in the sound discretion of the trial court, 
whose rulings thereon will not be reversed unless clearly erro- 
neous as a matter of law: Mo. Pac. R. Co. vs. Fox, 60 Neb., 
531; Omaha L. & T. Co. vs. Douglas County, 62 Neb., 1. The 
witnesses practically agreed in fixing the value of this stock at 
about $8,000, and, as it was insured for but $5,000, the defendant 
could not suffer unless its. value was actually below the last 
stated sum. We think that the evidence was not only admis- 
sible, but that it was sufficient to fairly establish that the loss 
was greater than the amount of the insurance. 

4. The seventh paragraph of the defendant’s answer was as 
follows: “Defendant further says. that on February 1, .1905, 
the plaintiffs were making claim against this defendant on the 
policy in suit and its adjusting agent was making an investiga- 
tion under an agreement in writing with the plaintiffs that said 
investigation should be without prejudice to the rights of either 
party under said policy. And on said date the plaintiff Carl 
Jensen of and for the firm of Jensen & Swan made an affidavit 
sworn to before J. T. Brady, a notary public of Boone County, 
Neb., and gave same to the adjusting agent of this defendant, 
in which he made the following sworn statement: ‘That during 
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the year 1902 we (Jensen & Swan) sold goods to the amount of 
$18,000; during the year 1903 we sold goods to the amount of 
$20,000; and during the year 1904 we sold goods to the amount 
of $30,000; that our profits on goods sold amounted to 20 per 
cent.’ Defendant further says that said statement in said aff- 
davit was made for the purpose of furnishing the defendant with 
a basis for the computation of the amount of the plaintiffs’ loss ; 
that said statement was false, and it was intended to deceive 
this defendant, and because thereof this defendant is not liable 
on the policy in suit.” To this paragraph the plaintiffs did nat 
reply, but interposed a general demurrer which was not dis- 
posed of, and so admitted the truth of the allegations therein con- 
tained. The court instructed the jury that, if it found the value 
of the property exceeded $5,000, the amount of insurance rest- 
ing thereon, then that the facts alleged in this clause of the an- 
swer did not constitute a defense; but that, if it found the value 
of the goods less than $5,000, then these facts were a complete 
defense to plaintiffs’ action, and that they should find for de- 
fendant. Whether this clause in the reply states facts sufficient 
to constitute a defense in any view of the case we will not con- 
sider. It is well settled that the making of an affidavit fixing 
the value of goods insured at an excessive price will not forfeit 
the right of the assured to recover where the value of the prop- 
erty actually exceeds the amount of the insurance, so that the 
same becomes immaterial to the risk: Springfield F. & M. vs. 
Winn, 27 Neb., 649: Home Ins. Co. vs. Winn, 42 Neb., 331. 
As the defendant was given the full benefit of the admission of 
the facts contained in this paragraph of its answer, there is 
nothing of which it can complain in respect thereto. 

5. The eighth paragraph of the answer, which was likewise 
demurred to, but not denied by the reply, averred that on Oc- 
tober I1, 1905, the defendant demanded that the plaintiffs ap- 
pear and submit to an examination on oath “as required by the 
terms of the policy in suit”, and that the plaintiffs failed and 
refused to submit to such examination. On this branch of the 
case the court instructed the jury that the failure of the plain- 
tiffs to appear under this notice did not constitute a defense to 
plaintiffs’ action. The fire occurred January 17, 1905. The 
formal denial of liability by the defendant is dated March 8, 
1905. This action was begun April 11, 1905, and defendant’s 
demand for the examination was made just six months after 
the latter date. Defendant ought not to have the right to de- 
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mand such examination after its formal denial of liability: 
Home Ins. Co. vs. Fallon, 45 Neb., 554. Besides, the delay of 
six months after the commencement of the action and seven 
months after'such denial of liability is unreasonable: tna Ins. 
Co. vs. Simmons, 49 Neb., 811. The judge of the District Court 
was therefore right. 

6. The court instructed the jury to compute the interest on 
the amount of the loss from the date thereof to October 2, 1906, 
the first day of the term at which the trial was had. An error 
was made by the jury in computing the interest, which was cor- 
rected by a remittitur filed by the plaintiffs in the court below 
and judgment was rendered for the correct amount, computing 
interest at 7 per cent per annum from the date of the loss to the 
first day of the term. The defendant contends that the interest 
should have been computed only from May 9, 1905, sixty days 
after the denial of liability. The instruction of the trial court is 
in conformity with the rule adopted by this court in Hartford 
Fire Ins. Co. vs. Landfare (63 Neb., 559), where it is distinctly 
held that the provision for sixty days’ delay after proofs of loss 
are received is waived by a denial of liability, and that in such 
case interest is to be computed from the date of loss. 


There being no error in the record, we recommend that the 
judgment of the District Court be affirmed. 
Fawcett and Root, CC., concur. 


PER CURIAM. 
For the reasons stated in the foregoing opinion, the judgment 
of the District Court is affirmed. 





Insurance Law Journal. 


SUPREME COURT OF NEBRASKA. 


ALLISON 
v8. 


) 
FIDELITY MUT. FIRE INS. CO. | 
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Mutual fire insurance companies organized under the provisions of chap- 
ter 45, p. 257, Sess. Laws, 1897, are not authorized to transact a re- 
insurance business. 


A contract of reinsurance made by a mutual insurance company, organ- 
ized under the provisions of chapter 45, p. 257, Sess. Laws, 1897, ‘is 
ultra vires, and assessments cannot be collected on account of such 
policy. 

In an action by one insurance company against another, both of which 
were organized under the provisions of chapter 45, p. 257, Sess. Laws, 
1897, to recover assessments on policies of reinsurance, the reinsur- 
ing company is not estopped from pleading the defense of ultra vires. 


Appeal from District Court, Douglas County. Action by Ed- 
ward M. Allison against the Fidelity Mutual Fire Insurance 
Company. On the insolvency of the defendant, E. R. Leigh was 
appointed receiver, and Robert B. Howell, receiver of the Mer- 
chants’ & Manufacturers’ Mutual Insurance Company, sued E. 
R. Leigh to recover a certain assessment. Judgment for de- 
fendant, and plaintift appeals. 


Isaac E. Concpon, for Appellants. 
BALDRIDGE & DE Borp, for Appellees. 


Goon, C. 
The Merchants’ & Manufacturers’ Mutual Fire Insurance 
Company and the Fidelity Mutual Fire Insurance Company 
were each mutual fire insurance companies organized under 
chapter 45, p. 257, Sess. Laws, 1897, entitled , 
An act to authorize the organization of mutual insurance 
companies to insure city and village property against loss by 


fire, lightning, tornado, cyclone or windstorm, and to regu- 
late their conduct, 


*% Decision rendered, April 23, 1908. Syllabus by the Court. 
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And earried into Cobbey’s Annotated Statutes of 1903 as sec- 
tions 6525 to 6544, inclusive. Both companies failed and passed 
into the hands of receivers in actions instituted in the District 
Court of Douglas County. In the case of Wells vs. Merchants’ 
& Manufacturers’ Mutual Fire Ins. Co. Howell was appointed 
as receiver of that company, and in the case of Allison vs. Fi- 
delity Mutual Fire Ins. Co. Leigh was appointed receiver of the 
last mentioned company. Howell, as receiver of the Merchants’ 
Company, filed in the Allison Case a claim against the Fidelity 
Company for assessments levied against the Fidelity Company 
by the Merchants’ Company and by the District Court; the for- 
mer assessments being made before the company passed into 
the hands of the receiver, and the latter being ordered by the 
court in the receivership proceedings. The Merchants’ Com- 
pany had issued to the Fidelity Company a large number of poli- 
cies, whereby it undertook to reinsure the Fidelity Company on 
a number of risks written by it. The assessments which formed 
the: basis of the claim were on these reinsurance policies. On 
the trial to the District Court judgment was rendered in favor 
of the defendant, the Fidelity Company, and Howell, as receiver 
of the Merchants’ Company, has appealed. 

The District Court held against the claim of the plaintiff upon 
the ground that the companies were not authorized to transact 
a reinsurance business, and that the acts of reinsurance were 
ultra vires and void, and there could therefore be no recovery 
for assessments on the policies of reinsurance. It is a well- 
known and recognized principle of law that a corporation pos- 
Sesses only such powers as are granted to it. This is modified 
to the extent that all powers which are necessary to the enjoy- 
ment of the rights and privileges granted are included in the 
grant of powers. This is upon the theory that it is essential 
that the corporation shall have the right to carry out and en- 
joy the rights and privileges conferred upon it, so that any right 
or power which is essential to the enjoyment of the powers 
granted is implied. In Smith vs. Steele (8 Neb., 115, 118) it is 
said: “But a corporation is a mere creature of the statute, and, 
being such, it possesses only those properties and powers which 
the charter of-its creation confers upon it.” In State vs. A. & N. 
R. Co. (24 Neb., 143) it is held: ‘The powers of a corporation 
organized under legislative statute are such, and such only, as 
the statute confers. The charter of a corporation is the meas- 
ure of its powers, and the enumeration of these powers implies 
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the exclusion of all others.” And in the body of the opinion, 
at page 162 of 25 Neb., the following language, taken 
from Thomas vs. Railroad Co. (101 U. S., 71) is quoted with 
approval: ‘“‘Conceding the rule applicable to all statutes that 
what is fairly implied is as much granted as what is expressed, 
it remains that the charter of a corporation is the measure of 
its powers, and that the enumeration of these powers implies 
the exclusion of all others.” In State vs. Nebraska, Distilling 
Co. (29 Neb., 700, 718) it is said: “Unlawful acts of a corpora- 
tion are not limited to those which are mala prohibita and ma- 
lum in se, but include powers which the corporation is not au- 
thorized to exercise, and contracts which they are not empow- 
ered to make.” The law under which these companies were or- 
ganized did not specifically grant the power or right to reinsure, 
but appellant contends that the right of reinsurance is essential 
and necessary to the transaction of the business authorized to 
be carried on, and therefore the right to transact a reinsurance 
business is included in the powers granted. By an examination 
of the provisions of our statute, it is disclosed that the Legisla- 
ture in authorizing the organization of stock insurance compa- 
nies specifically granted the power to reinsure, while in the sev- 
eral acts authorizing the organization of mutual insurance com- 
panies no reference in any of them is made to the right to rein- 
sure. No limitation of the amount of a risk which the stock 
insurance companies might write is contained in the statute au- 
thorizing their organization, while such provision does exist 
in the act under which the companies in question were organ- 
ized. The greatest liability which they may incur upon a single 
risk is limited to $3,000, while under certain conditions the lia- 
bility on a single risk is limited to $1,000. This would indicate 
that no limitation was placed upon the stock companies as to 
the amount of any risk, because they possessed the power to 
reinsure, and thereby divide the risk that might to them appear 
excessive with other companies by reinsurance. But the Legis- 
lature saw fit to determine what seemed to it a just limitation 
of the risks which a mutual insurance company might write. 
Section 6525, Cobbey’s Ann. St., 1903, provides that any num- 
ber of persons, not less than one hundred, residing in this state, 
who own city or village, real or personal property, which they 
desire to have insured, may associate themselves together for 
mutual insurance. This would seem to imply that none but 
owners of property were entitled to become members of a mu- 
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tual insurance company, and that no property might be insured 
except such as was owned by the members. Section 6527 re- 
quires that all persons to effect insurance in such companies 
shall become members thereof. All these provisions of the 
statute which we have referred to indicate that it was the pur- 
pose of the Legislature to limit the business to be transacted by 
these mutual companies to the insurance of tangible property 
owned by their members. At this point it seems proper to con- 
sider the nature of a contract of reinsurance. In Barnes vs. 
Hekla Fire Ins. Co. (56 Minn., 38) it is said: “Reinsurance 
* * * is a contract of indemnity in which the insurer rein- 
sures risks in another campany, and is solely for the benefit of 
the latter, and not of the policyholders.” In Hunt vs. New 
Hampshire F. U. A. (68 N. H., 305) it is said: “By a contract 
of reinsurance, in whatever language expressed, the obligation 
of the reinsurer is to indemnify the insurer against his liability 
for the loss by fire of the property insured. They stand in a 
relation to each other much like that of principal and surety. 
The only material difference is that the reinsurer is not in law 
directly liable to the insured.” In the case of Appeal of Good- 
rich (109 Pa., 523) it is said: “ ‘Reinsurance’ is properly ap- 
plied to an insurance effected by one underwriter with another, 
the latter wholly or partially indemnifying the former against 
the risks which he has assumed; that is to say, after an insur- 
ance has been effected, the insurer may have the subject of in- 
surance reinsured to him by some other.” It is apparent, there- 
fore, that the contract of reinsurance is not to insure the owner 
of the property against its loss by fire or other casualty, but is 
a contract to indemnify another insurance company or under- 
writer. Strictly speaking, it is purely a contract of indemnity, 
not against loss by fire or other hazard provided in the original 
policy, but against Joss by or on account of the outstanding 
contract of insurance with the owner of the property. A con- 
tract of reinsurance is simply to indemnify the original insurer 
for a loss he may sustain upon his contract of insurance. It is a 
guaranty to reimburse him for any sum he may be compelled 
to pay under a contract of insurance with the owner. While it 
might be convenient, or even an advantage, to a mutual insur- 
ence company to possess the right to reinsure its risks that to it 
might seem excessive, or to reinsure a portion of its risks where 
it has too.great a number in the same locality, and while we do 
not decide that this cannot be done in a company empowered 
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to assume such risks, yet such right is not necessary to the 
transaction of the insurance business. It has the right to limit 
the amount of any one risk, or the number of risks, that may 
be offered to it to such an amount, or to such a number, as it 
appears safe. But in no event can it go beyond the limitation 
placed upon it by the statute. For the reasons given, we are 
of the opinion that chapter 45, Sess. Laws, 1897, authorizing the 
organization of mutual insurance companies, was not intended 
to and did not confer upon them the right to transact a rein- 
surance business. 

Appellant contends that the contracts of reinsurance were ex- 
ecuted, and that ihe appellee is estopped from setting up the 
defense of utra vires. In this we do not concur. The contracts 
were not executed, and this action is for the purpose of enforc- 
ing a liability upon the contracts. It follows from what has here- 
tofore been said that it was beyond the powers of these com- 
panies to write reinsurance, and, where the contracts are be- 
yond the powers of the companies to write, they are not es- 
topped from pleading ultra vires as a defense: 22 Cyc., 1416. 
1417. There are several other questions raised by the appeal, 
but it is unnecessary to discuss them, for the judgment rendered 
was the only one that could have been properly entered. 

It follows that the judgment of the District Court should be 
affirmed. 

Duffie and Epperson, CC., concur. 


PER CURIAM. 
For the reasons given in the foregoing opinion, the judgment 
of the District Court is affirmed. 
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SUPREME COURT OF IDAHO. 


ALLEN ET AL. 
v8. 


PHENIX ASSUR. CO.* 


Where an insurance company accepts an application for insurance and 
acts upon it, and writes a policy based upon the information con- 
tained therein, it is bound by such application and information, and 
cannot avoid the effect of the same upon the ground that it is a 
rule of the company not to receive or accept applications. 


Where an insurance company receives an application for insurance, and 
writes and delivers a policy by reason thereof, and does not ad- 
vise the insured that it does not receive applications, or that the 
application was defective or insufficient, the company will not be 
arm to repudiate or disregard the application or the effect 
thereof. 


The issuance of a policy of insurance upon a written application is a 
waiver of all matters of form or completeness of answer to all ques- 
tions contained in said application. 

An insured, receiving a policy of insurance in response to a written 
application therefor, in which questions are asked and answers given, 
has a right to presume that the policy is in accord with the appli- 
cation, and that the answers and disclosures made in the application 
are sufficient to authorize the company to issue the policy, and the 
applicant is not required to return the policy because of conditions 
in it which might seem in conflict with the application. 


agent of an insurance company who solicits insurance, takes the 
application, receives the premium and delivers the policy, for these 
purposes at least, is the agent of the company, with full power to 
act, with reference thereto; and if he writes down false statements 
after he has been truthfully informed, and after personal inspection 
of the’ premises, the information and knowledge of such agent will 
be imputed to the company. ’ 


Where an agent has authority to receive an application for insurance, 
and has filled in the same and forwarded it to the company, who has 
accepted the same and issued a policy thereon and received the 
premium therefor, the company will be estopped from denying the 
sufficiency of the answers to questions in the application. 


An insurance company which accepts an application from one acting as 
soliciting agent, and receives the premium for the policy through 
said agent, and writes a policy by reason of such application and 
the payment of such premium, theteby makes such person its agent 
for the purpose of receiving applications for insurance, and is bound 
by the acts of such agent, and his knowledge, while acting within 
the scope of his said authority, is the knowledge of the company. 


A provision in a policy that “in any matter relating to this insurance no 
person, unless duly authorized in writing, shall be deemed the 
agent of this company”, is waived by the company accepting an 
application from one who is not authorized in writing as the agent, 
and writing and delivering a policy upon said application and re- 
ceiving and retaining the premium therefor. 


" % Decision rendered, May 6, 1908. Syllabus by the Court. 
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Where a policy of insurance is delivered and accepted by the insured, 
it thereby becomes a contract between the parties, but its terms 
and conditions may be waived and modified by the application and 
the acts of the parties with reference thereto. 

Where an application for insurance contains certain answers to ques- 
tions propounded and the omission to answer other questions, and 
the policy is written, based upon that application, which is the only 
information the insurer has, such application becomes a part of the 
contract of insurance, and the insurer is bound by the provisions 
and conditions of such application to the same extent and with 
like effect as the insured by the terms and conditions of the policy. 

Whatever knowledge an adjuster obtains within the scope of his au- 
thority as adjuster with reference to a breach of conditions prece- 
dent will be imputed to the company, and the recognition of the 
company of the validity of the contract of insurance after such 
knowledge is obtained, and a retention of the premium without 
offer to retyrn it, amounts to a waiver of such breach of condi- 
tions. 

A provision in a policy of insurance to the effect that a waiver, to be 
effectual, must be indorsed in writing by an agent who has the au- 
thority to do so, is for the benefit of the insurer, and, hike other 
conditions, may be waived or changed by the company. 

Oral testimony may be introduced to prove a waiver of a condition in an 
insurance policy. 


Appeal from District Court, Nez Perce County. Action 
by George L. Allen and another, copartners, against the Phe- 
nix Assurance Company, on a fire policy. Judgment for plain- 
tiffs, and from it and an order denying a new trial defendant 
appeals. 


JAmEs E. Bass, for Appellant. 
DANIEL NEEDHAM, for Respondents. 


STEWART, J. 
“This case was before this court upon appeal from an order 
Sustaining a nonsuit, and is reported in 12 Idaho, 653, 88 Pac., 
245. Upon reversal the cause was tried to a jury, and a ver- 
dict returned for the plaintiffs. The respondent moved for a 
new trial, which was denied, and this appeal is from the order 
denying the new trial and from the judgment. 

Many of the questions presented by the record were fully dis- 
cussed and decided in the former opinion, which is the law of 
this case, and it can serve no purpose to discuss such questions 
again. The record shows that the respondents made applica- 
tion to one C. D. Thomas for insurance upon the property in- 
volved. Thomas was agent of the Svea Insurance Company, 
but was not agent for the appellant company. Thomas testi- 
fies that he took the respondents’ application on a Svea insur- 
ance blank, signed by the respondents, and the answers to the 
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questions contained therein were filled in by him upon infor- 
mation received from the insured. After the respondents had 
signed the application he returned to his office about sixty miles 
distant, filled in the answers to the questions, and forwarded the 
application to John Moore, a regularly appointed agent of the 
appellant. Moore and Thomas had an arrangement by which 
upon any risk sent Moore by Thomas the commissions would 
be divided equally. Upon receipt of the application Moore 
wrote the policy involved in this case and transmitted the same 
to respondents. Moore had no knowledge or information what- 
ever with reference to the risk, except such as he received from 
the application and the letter of Thomas transmitting the same. 
The application and the letter of Thomas were the causes which 
led to said policy being written. Omitting such parts of the ap- 
plication as are not material, it is as follows :— 

Insurance is wanted on the following described property by 
Sanders & Allen for the term of twelve months, from the 
27th day of August, Igo1, to the 27th day of August, 1902; 
$250 frame building, two-story, shingle roof, occupied as 
Hour mill; $500 on 35 horsepower Cooper engine and 50 
horsepower Cooper boiler contained in said building; $1,250 
on machinery contained in said building, situated at Melrose, 


Ida. Mail policy to C. D. Thomas at Nez Perce postoffice. 
Question 17: What is your title to ground? Answer: Do- 
nated to mill. Question 18: Is property mortgaged? How 
much? . [Signed] Sanders & Allen, Assured. 


Questions propounded to the agent were then answered, and 
the answers signed by C. D. Thomas, agent. Mr. Moore tes- 
tified as follows: “I received a letter from Thomas about as fol- 
lows: ‘Inclosed find application of Sanders & Allen for insur- 
ance on a flour mill, which I consider a very good risk, and it 
is situated upon homestead or donation property.’ I think he 
informed me that, and I think I informed the company, instead 
of a deed it was a homestead, but I am not positive. This is as 
near as I can recollect about it, and as to any incumbrance upon 
the property I have no recollection. There was nothing in the 
letter that the homestead had been proved up on, only that it 
was a homestead. I didn’t communicate any information to the 
company that was not received from Thomas, and I think if 
the company will look over their files they will find a letter 
from me. I write my policy according to my own ideas. I am 
not governed by the application.” Mr. Thomas testified: “I 


looked over the mill thoroughly, and I could not say that Allen 
VoL. XXXVII.—39. 
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had told me there was any incumbrance on it. He may have 
told me. He may not. I could not say. I don’t remember.” 
Mr. Allen testified as follows: “I told him [meaning Thomas] 
there was a mortgage on the property of $300. We talked 
along quite a little in regard to it when he was taking the ap- 
plication, and he took it down, asking questions, I don’t know 
what all. He asked me all there was on the application, and I 
answered them just exactly how it was in regard to the home- 
stead, and in regard to the mortgage and everything, just as 
near as I knew how.” ‘There was in fact a chattel mortgage cov- 
ering a part of the property insured, given to one J. P. Vollmer, 
to secure the payment of a note of $300 executed January 23, 
1901. The policy of insurance was assigned to Mr. Vollmer as 
collateral security for the note of $300. Mr. Moore testified 
that: “The application you showed me is not a form of ap- 
plication of the Phoenix Assurance Company. In a general way 
the Phoenix Company did not have any. I never used any. 
If he had sent me a general statement of the condition of mat- 
ters connected with it, it would have been just the same. I had 
no application forms for the Phoenix Assurance Company.” 
This policy of insurance was written and delivered on the 
27th day of August, 1901. The property was destroyed by fire 
on the 23d day of April, 1902. ‘After the fire one McKowen, an 
adjuster acting for the appellant company, came to adjust the 
loss, and after looking over the loss the witness Allen testifies 
with reference to a conversation with said McKowen as follows: 
‘He says it is a total loss with the exception of the engine and 
boiler. He asked me for the policy, and I told him I did not 
have the policy; that it was down at Vollmer’s. We owed him 
a note of $300, and it had come due, and we went down to get 
an extension of time on the note for a month or six weeks, and 
we told him that we had no place to keep the policy, and to 
show him that we meant business we left the policy with him as 
collateral. We met McKowen down there the next day, and 
he barely passed the time of day—didn’t seem to care whether 
he done that or not—and he says, ‘I am just over to the bank 
now to see that policy’. And he went over to the bank, and 
pretty soon came back and says, ‘I’ve looked the policy over 
and found you have assigned it’. He says, ‘I’ve got no more 
business to do with you’, or words to that effect. We saw Mr. 
McKowen a time or two next day or the same day, and didn’t 
have much talk with him in regard to the matter, and the next 
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morning when we went to go away he shook hands with us, 
bid us good-bye, and hoped we would get our money all right, 
and says, ‘As you have put it in the hands of an attorney, you 
will have to look to the company from this on’. He says, 
‘Lawing is all right, but a little money is sometimes better’, and 
that is the last talk I remember of having with Mr. McKowen.” 
W. L. Thompson, cashier of the First National Bank of Lew- 
iston, testified, among other things, as follows: “I remember 
a Mr. J. H. McKowen, an insurance adjuster for the defendant 
company, calling on me at Lewiston after the fire. At the time 
he called, I stated to him that we had made a mistake in taking 
an assignment of the policy, not having sent the same to the 
Moscow agent for approval; that our mistake was not discov- 
ered until after the fire had been reported. I also stated to him 
that we held this policy as collateral for a loan, and realized 
that we had no claim under the policy as assigned. I asked him 
ii he would protect us, or try to protect us, to the amount of 
our interests when he adjusted the loss. This he promised to 
do. After this he called on me and made a statement to the 
effect that he would be willing to adjust the loss on a basis of 
about the amount of our loan, and suggested that I use my in- 
fluence with Sanders & Allen to accept the same.” As premium 
on this insurance the respondents paid to C. D. Thomas for ap- 
pellants $110, the insurance for one year from August 27, I9o1, 
to August 27, 1902. No part of this premium was ever returned 
to the respondents. 

The plaintiffs placed the adjustment of their loss in the hands 
of Daniel Needham, an attorney. He wrote to the head office, 
and afterward corresponded with Butler and Hewitt, the com- 
pany’s general agents at San Francisco, and also with J. H. Mc- 
Kowen, the adjuster at Spokane. This correspondence took 
place after the fire, and after the adjuster had learned that the 
plaintiffs were not the unconditional owners of the real prop- 
erty, and that a chattel mortgage existed against the personal 
property covered by said policy. Butler and Hewitt wrote Mr. 
Needham on June toth: “We have written to McKowen on 
the subject mentioned by you, and upon getting his reply will 
be in a better position to write you again.” And on July tst the 
same parties wrote to Mr. Needham as follows: “We beg to say 
that the adjustment continues in the hands of Mr. J. H. Mc- 
owen, of Spokane, and we think it would be better for you to 
address him on the subject, as we have no additional data from 
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him as to the standing of the loss claimed at this time.” On 
July 16th McKowen wrote Needham, among other things, as 
follows: ‘But my practice always has been to try to do the 
right thing, and, if it can be shown that it would be absolutely 
right to present.some reasonable proposition to the company 
tor disposing of this unpleasant matter, I will be glad to hear 
from you.” 

The policy of insurance, among other things, contains the fol- 
lowing conditions :— 

This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if the 
interest of the insured be other than unconditionally a sole 
ownership, or if the subject of insurance be a building on 
ground not owned by the insured in fee simple, or if the sub- 
ject of insurance be personal property and be or become in- 
cumbered by a chattel mortgage. 

Also :— 


In any matter relating to this insurance no person, unless 
duly authorized in writing, shall be deemed the agent of this 
company. 


And :— : 


No officer, agent or other representative of this company 
shall have power to waive any provision or condition of this 
policy except such as, by the terms of this policy, may be the 
subject of agreement indorsed hereon or added hereto; and 
as to such provisions and conditions no officer, agent or rep- 
resentative shall have such power, or be deemed or held to 
have waived such provision or condition, unless such waiver, 
if any, shall be written upon or attached hereto in order to 
show any privilege or permission affecting the insurance un- 
der this policy exist or be claimed by the insured to be valid 
only when countersigned by the duly authorized agent of 
said company at Moscow, Ida. Countersigned at Moscow, 
this 27th day of August, 1901. John Moore, Agent; I. D. 
Irving, Manager. 


The appellant assigns eighteen errors, many of which were 
decided upon the former appeal of this case. Counsel for ap- 
pellant, however, upon this appeal, contends very earnestly and 
forcibly that, by accepting the policy of insurance with the pro- 
visions therein as to title and incumbrances, the respondents 
warranted such conditions to be true; and, inasmuch as the re- 
spondents were not the owners in fee and unconditionally of the 
real property, and because there was an incumbrance upon the 
property insured, there was a breach of the conditions prece- 
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dent which rendered the policy void. In answer to this the re- 
spondents contend that there was a waiver of these conditions 
by the acceptance of the application and the writing of the 
policy with full information that the plaintiffs were not the un- 
conditional owners in fee of said property, and with knowledge 
that the same was incumbered, and by the acts of the company 
in negotiating a settlement and adjustment of said loss. 

In answer to the question of waiver appellant contends that 
there can be no waiver of any of the conditions contained in 
said policy, except such as by the terms of the policy may be the 
subject of agreement indorsed or added thereto; and as to such 
provisions and conditions such officer or agent shall not have 
such power, unless such waiver shall be written upon or at- 
tached to the policy. It may be conceded that it was the gen- 
eral rule of the appellant company not to require or accept ap- 
plications for insurance, and that it wrote and delivered its poli- 
cies upon the inspection and judgment of its agent, without re- 
quiring any written application therefor. In this case, how- 
ever, it appears that the respondents applied to Thomas, a per- 
son engaged in the insurance business, for a policy upon the 
property involved; that Thomas was unable to write such 
policy, but took from the respondents an application therefor. 
This application was forwarded to Mr. Moore, a legal agent of 
the appellant in the state of Idaho. Mr. Moore was not ac- 
quainted with respondents or the property sought to be insured, 
but, in response to the application, he writes a policy and trans- 
mits the same to the respondents. This policy in most particu- 
lars follows the statements found in the application. It was the 
only information which Mr. Moore possessed upon which he was 
able to write the policy in question. The application states the 
specific amount of insurance desired on the building and its 
description, the amount of insurance desired on the engine and 
its description, and the amount of insurance desired on the 
machinery. ‘The policy followed this description particularly ; 
also the location of the property. This application was retained 
by the company, the policy written and delivered by reason of it, 
and the insured never advised that the company did not re- 
ceive applications, or that the application was defective or in- 
sufficient. If it were the rule of the company in all cases to not 
require or accept applications, it would have been only fair and 
just that the company, after having received the application, re- 
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turn the same to the applicants and inform them of that fact. 
This the company or its agent did not do. ’ 

The contention that the company never accepts written ap- 
plications does not impress this court with much force, in view 
of the acts of the company in this case and the following pro- 
vision in the policy: “If an application, survey, plan or descrip- 
tion of property be referred to in this policy, it shall be a part 
of this contract and a warranty by the insured.” If an applica- 
tion is never taken, why this provision? If the application is 
taken, then it becomes a warranty. If a warranty, then it be- 
comes a part of the contract. Ifa part of the contract, then the 
conditions in the policy must be construed with the conditions in 
the application, and effect given to both, if possible. In this 
case the company writes the policy with an application before 
it, which states that the insured does not own in fee simple the 
title to the ground upon which the building is situated, and also 
that the insured makes no statement or warranty whatever as 
to incumbrances. 

Taking the application, then, in connection with the policy, 
we find two questions in the application, to wit: “What is your 
title to ground’ was answered as follows: “Donated to mill.” 
Question: “Is the property mortgaged? How much?” to 


which no answer was made. The application was received and 
acted upon in this condition. If these answers were insufficient 
to fully advise the company so that it could write an insurance 
policy or accept the risk, it was the duty of the company to re- 
quire such questions to be fully and satisfactorily answered be- 
fore the policy was written or delivered: Dunbar vs. Phoenix 


Ins. Co., 72 Wis., 492. The issue of a policy upon an applica- 
tion is a waiver of all matters of sufficiency of form or dis- 
closures called for by the questions: 19 Cyc., 790, and the au- 
thorities there cited. 

The respondents, when they received the policy from the ap- 
pellants on a written application containing certain questions, 
had a right to presume that the policy was in accord with the 
application, and that the answers and disclosures made in the 
application were sufticient to bring them the insurance desired, 
and they were not required to return the policy because of con- 
ditions in it which might seem to be in conflict with the applica- 
tion: McElroy vs. British American Assur. Co., 36 C. C. A., 615. 
After writing the policy, based upon an application containing 
inquiries to which answer has been made by the applicant, the 
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company will not be permitted to claim that the conditions in 
the policy conflict with the answers in the application, and 
thereby work a breach of the conditions of said policy. An 
insurance company, with knowledge of the then existing breach 
of a condition precedent, cannot accept the premium and issue 
a policy pretending to insure, but which would be avoided after 
a loss by reliance upon such a breach of condition, as to do so 
would be to perpetrate a fraud upon the insured: 19 Cyc., 790; 
Davis vs. Phoenix Ins. Co., 111 Cal., 409. 

Mr. Moore, the legally appointed agent of the appellant com- 
pany, was informed by this application that the respondents 
were not the owners in fee of said property, and, as to incum- 
brances, that they made no representation with reference there- 
to; and the record fully discloses that Mr. Thomas, who re- 
ceived said application, was fully advised by the respondents 
both as to title and incumbrances. The authorities as we under- 
stand them fully sustain the proposition that the company will 
be estopped from asserting the invalidity of its policy because of 
violations of conditions precedent, if such alleged violations 
were known by the company at the time of its issue: McElroy 
vs. British American Assur. Co., 36 C. C. A., 615; Mesterman 


vs. Ins. Co., 5 Wash., 524; Wood on Insurance, § 406; Beebe 
vs. Ins. Co., 93 Mich., 514; Woodvs. Ins. Co., 149 N. Y., 382; 
Robbins vs. Ins. Co., 149 N. Y., 477; 3 Cooley, Briefs on In- 


surance, p. 2524. 

Appellant, however, contends that any knowledge obtained 
or possessed by Thomas cannot be imputed to the appellant, 
for the reason that Thomas was not its agent in effecting the 
insurance. We understand the rule of law, however, to be that 
the acceptance and approval by the company of the acts of an- 
other in behalf of the company constitute a: recognized agency. 
in this case Thomas took the application. He wrote the an- 
swers to the questions in relation to the risk upon the informa- 
tion obtained from respondents. He transmitted the applica- 
tion to the agent of the appellant. He received the premium 
and paid it over to the company. He received one-half of the 
commissions, and the company ratified his acts by accepting 
said application and the information contained therein. ‘Where 
one, without objection, suffers another to do acts which pro- 
ceed upon the ground of authority from him, or by his con- 
duct adopts and sanctions such acts after they are done, he will 
be bound, although no previous authority exist, in all respects 
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as if the requisite power had been given in the most formal man- 
ner. If he has justified the belief of a third party that the per- 
son assuming to be his agent was authorized to do what was 
done, it is no answer for him to say that no authority had been 
given, or that it did not reach so far, and that the third party 
had acted under a mistaken conclusion. He is estopped to take 
refuge in such a defense:” Bronson’s Ex’r vs. Chappell, 12 
Wall. (U. S.), 681; Lamberton vs. Ins. Co., 39 Minn., 129; 
Abraham vs. Ins. Co. (C. C.), 40 Fed., 717; McElroy vs. Brit- 
ish American Assur. Co., 36 C. C. A., 615. “An agent who 
solicits the insurance, takes the application, receives the pre- 
mium, and delivers the policy, may, in our opinion, by his con- 
duct or acts, bind his company by way of waiver of a forfeiture 
on account of additional insurance, in the absence of knowledge 
upon the part of the assured that his powers in this respect had 
been restricted. This being so, it follows that the knowledge of 
the agent under such circumstances is to be imputed to the com- 
pany:” McElroy vs. British American Assur. Co., 36 C. C. A., 
615; Ins. Co. vs. Spiers, 87 Ky., 285. 

The case of Ins. Co. vs. Pearce (39 Kan., 396) involved the 
identical question contended for here, and the court says: “The 
company did make him (Beals) its solicitor, and it must be pre- 
sumed that he was given full power to take applications and 
give such information to the company as he might obtain either 
from the applicant or from other sources. For this purpose, at 
least, he was the agent of the company with full power; and 
if he wrote down false statements after he had been truthfully 
informed by the applicant, and after a personal inspection of 
the premises, the assured should not suffer for his misrepre- 
sentations. * * * We are of the opinion that after the de- 
fendants had received the premium of the plaintiff and issued 
him a policy that it was estopped from denying the truth of the 
statement filled in by its own agent in the application of plain- 
tiff. The knowledge that Beals possessed was, for the purposes 
of this action, the knowledge of the company. He was acting 
as its agent, and it was his special duty to ascertain the actual 
facts about the risk,-as the company made him its agent for that 
purpose. * * * The current of the later authorities seems to 
be that the agent who takes the application and obtains the policy 
must be regarded for those purposes as having full power to act 
for and bind the company, and after having received money 
from the insured it cannot be heard to say that the statements in 
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the application were false when there was no fraud or attempt to 
deceive and misrepresent on the part of the assured.” 

So we think, in this case, by accepting the application from 
Thomas and receiving the premium for the policy from the re- 
spondents through Thomas, the company thereby made Thomas 
its agent for the purpose of receiving applications for insurance, 
and is bound by his acts, and that his knowledge of the risk 
must be imputed to the company. ‘The acts of Thomas clearly 
establish the fact that he was the agent of the company in ac- 
cepting the application of the respondents for insurance, and 
that his knowledge of the condition of the risk is the knowledge 
of the company: Fidelity & Casualty Co. vs. Egbert, 55 U. S. 
App., 200, 28 C. C. A., 281; Ins. Co. vs. Wilkinson, 13 Wall. 
(U. S.), 222; Pitney vs. Ins. Co., 65 N. Y., 6; Giddings vs. Ins. 
Co., 90 Mo., 272; Germania Ins. Co. vs. Wingfield, 22 Ky. Law 
Rep., 455; Manchester Assur. Co. vs. Dowell, 25 Ky. Law Rep., 
2240; Continental Ins. Co. vs. Ruckman, 127 Ill., 364; Gibson 
vs. German-American Town Mut. Ins. Co., 85 Mo. App., 41; 
Beal vs. Park Fire Ins. Co., 16 Wis., 257; Gish vs. Ins. Co. N. 
A., 16 Okla., 59. 

Counsel for appellant, however, argues that to recognize 
Thomas as the agent of the appellant would do violence to the 
conditions of the policy. The argument of counsel, however, 
overlooks the fact that the company intended, and did, in fact, 
waive these conditions by accepting an application from one who 
was not authorized in writing as the agent, and writing and de- 
livering a policy upon said application, and receiving and re- 
taining the premium therefor. Such acts constitute a waiver of 
these provisions, and estop the company from contending that 
such conditions have been violated: Wood vs. Ins. Co., 149 
N. Y., 382; Robbins vs. Ins. Co., 149 N. Y., 477; Ins. Co. vs. 
Karle, 33 Mich., 144; Ins. Co. vs. Spiers, 87 Ky., 285; Ins. Co. 
vs. Warttemberg, 24 C. C. A., 547; McElroy vs. British Ameri- 
can Assur. Co., 36 C. C. A., 615. But counsel for appellant con- 
tends that if the terms and conditions of the policy were satis- 
factory to the plaintiffs, and they accepted it, there was a con- 
tract between the parties, but only according to the language of 
the policy; and that if the terms and conditions were not satis- 
factory to the plaintiffs, and they did not accept it, there was no 
contract of insurance. If, however, they accepted the policy, 
they accepted it entire, and could not accept a part and reject 
the balance. This contention may be conceded, but the terms 
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of the contract are not to be determined by the policy alone; 
but the application may be considered, where an application is 
taken, as well as oral testimony received. If an application is 
made, and contains certain answers to questions therein pro- 
pounded and the omission to answer other questions, and the 
policy is written, based upon that application, and is the only 
information the insurer has, it becomes a part of the contract, 
and the insurer is bound by the provisions and conditions of 
such application to the same extent and’ with the same effect as 
is the insured by the terms and conditions of the policy; and in 
determining what the contract is between the parties the ap- 
plication will be examined in connection with the policy, and 
the conditions and the provisions of both construed together. 
But there is other and further evidence of a waiver of the con- 
ditions in said’ policy after the fire occurred in the efforts to 
adjust said loss, and the correspondence in relation thereto. 
Up to the time this action was instituted the appellant herein 
treated the policy as a legal contract, and continued in an effort 
to compromise and adjust the loss. Not only that, but after 
the company discovered, as it now claims, that the policy was 
void from its inception, it at no time offered to return the pre- 
mium received therefor. Even after this suit was instituted the 
company did not bring into court or tender to the respondents 
the premium. We do not believe that an insurance company 
should be permitted to retain the premium received for a valid 
contract of insurance, and at the same time repudiate said con- 
tract and maintain that the same was not a contract of insur- 
ance. If the policy did not insure the respondents, and the ap- 
pellant was under no obligation to pay the respondents for any 
loss, then the company received and retained the premium with- 
out rendering any consideration therefor. Even though it be 
conceded that the contract of insurance was invalid by reason 
of a breach of conditions precedent, yet it was the duty of the 
company, upon its discovering said breach, in order to maintain 
its position that there was no contract, to have returned the pre- 
rium received therefor: Clement on Fire Insurance, 428, and the 
authorities there cited. McKowen was the adjuster, and as 
such had authority to adjust and settle the loss. To adjust an 
unliquidated claim is to determine what is due; to settle; as- 
certain. To adjust a loss is to ascertain and determine: Ma- 
chine Co. vs. Brower, 88 Iowa, 607; Warder vs. Robertson, 75 
Iowa, 585; Stevens vs. Ins. Co., 69 Iowa, 658; Brown vs. Ins. 





1908. ] Allen et al. vs. Phenix Assur. Co. 619 


Co., 74 Iowa, 428; Searle vs. Ins. Co., 152 Mass., 263; Ins. Co. 
vs. Dowdall, 159 Il., 179; Ins. Co. vs. Hayden’s Adm’r, go Ky., 
39; Schlesinger vs. Columbian Fire Ins. Co., 37 App. Div., 531; 
1 Am. & Eng. Enc. (2d Ed.), 641; Ruthven vs. American Fire 
Ins. Co., 102 Iowa, 550. Whatever knowledge McKowen ob- 
tained within the scope of his authority in adjusting the loss as to 
a breach of conditions precedent was the knowledge of the com- 
pany, and the knowledge thus obtained that the plaintiffs were 
not the unconditional owners in fee of the property, and that 
such property was incumbered, will be imputed to the company, 
and a recognition on its part of the validity of the contract of 
insurance after such knowledge is obtained, and a retention of 
the premium without offer to return it, amounts to a waiver of 
such breach of condition. 

It is also claimed by counsel for respondents that under the 
provisions of the policy a waiver to be effectual must be in- 
dorsed in writing upon the policy by an agent who had the au- 
thority to do so, and, as the waiver was not so indorsed in this 
case, none can be shown. This provision was inserted in the 
policy by the company as one of many conditions required by 
the company, and, like any other condition, can be waived or 
changed by the company and the insured: McElroy vs. British 
American Assur. Co., 36 C. C. A., 615. As was said in the case 
of Lamberton vs. Ins. Co. (39 Minn., 129): “A contracting 
party cannot so tie his own hands, so restrict his own legal 
capacity for future action, that he has not the power, even with 
the assent of the other party, to bind or obligate himself by his 
further action or agreement contrary to the terms of the writ- 
ten contract.” In the case of Farnum vs. Phoenix Ins. Co. (83 
Cal., 246) the court says: “It is also well settled that an insur- 
ance company cannot so limit its capacity to contract by gen- 
eral stipulations against waiver of conditions, or that its con- 
tracts or waivers must be in writing, that it cannot by its own 
agents make an oral contract or an oral waiver not forbidden 
by the statute of frauds:” Robinson vs. Berkey, 100 Iowa, 136; 
Peterson vs. Machine Co., 97 Iowa, 148; Osborne & Co. vs. 
Backer, 81 Iowa, 375; Reiner vs. Ins. Co., 74 Wis., 89; Dick 
vs. Ins. Co., 92 Wis., 46; Ins. Co. vs. Earle, 33 Mich., 143; 
Berry vs. Ins. Co., 132 N. Y., 49; Ins. Co. vs. Bowdre, 67 Miss.. 
620. We think this doctrine is supported, not only by the au- 
thorities, but by reason. If a company can waive the conditions 
in a written policy as to the warranties, it would seem to follow 





620 Insurance Law Journal. [July, 


that it could also waive a condition requiring such waiver to be 
indorsed upon the policy in writing. This provision as to re- 
auiring a waiver to be indorsed on the policy in writing is a 
condition for the benefit of the company, and we think there can 
be no doubt that a party to a contract may waive a stipulation 
or condition made in its favor: Ruthven vs. American Fire 
Ins. Co., 102 Iowa, 550; Orient Ins. Co. vs. McKnight, 197 IIl., 
190; Benjamin vs. Palatine Ins. Co., 80 App. Div., 260; Thomp- 
son vs. Traders’ Ins. Co., 169 Mo., 12; Clement on Fire Insur- 
ance, 416; Home Mut. Ins. Co. vs. Nichols (Tex. Civ. App.), 
72S. W., 440. 

The case of Iverson vs. Metropolitan Life Ins. Co. (Cal., g1 
Pac., 609), and many cases cited and relied upon by appellant, 
are clearly distinguishable from the case under consideration. 
In that case the applicant made a false answer. In the case at 
bar such is not the case. in that case the soliciting agent knew 
the answer was false, and that the answer covered up such 
falsity, and gave no information to the company that it was 
false. The very reverse is true in this case. In that case the 
answer was full and complete. In this case one answer is mean- 
ingless and the other inquiry not answered. In that case the 
company acted on the truth of the answer. In this case the 
company knew the questions were not answered. In that case 
the applicant warranted that, if any answer be false, the policy 
would be void. Not so here. The company wrote the policy 
with full information before it. In that case the court held that 
mere knowledge of the agent would not bind the company and 
did not amount to a waiver. Here we have knowledge and acts 
of the company clearly showing the waiver. In that case to 
have sustained the contention of waiver would have been a fraud 
upon the company. In this case to repudiate the acts constitut- 
ing a waiver would be a fraud upon the insured. This class of 
cases is clearly distinguishable, both upon the facts and princi- 
ple, from the case at bar. The discussion herein necessarily 
includes the right to introduce oral testimony to prove a waiver : 
Ins. Co. vs. Norwood, 16 C. C. A., 136; Ass’n vs. Wickman, 
141 U. S., 564; Ins. Co. vs. Pearce, 39 Kan., 396; Pechner vs. 
Ins. Co., 65 N. Y., 195. 

We have carefully considered this case, and believe that this 
discussion disposes of all questions presented by the appeal, ex- 
cept such as were considered and finally decided in the former 
appeal in this case. 
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We find no error in the record, and the judgment is affirmed; 
costs awarded to respondents. 


Ailshie, C. J., concurs. Sullivan, J., did not sit at the hearing. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


BRECHT 
v8. 


LAW, UNION & CROWN INS. CO.* 


The policy provided that it should be void in case of any change of in- 
terest or title without consent. The loss made payable to the 
plaintiff, who was a creditor. Afterward the insured conveyed title 
to the plaintiff as trustee to dispose of the same and apply the pro- 
ceeds to the settlement of his debts, returning the surplus to him, 
and the plaintiff entered on possession. 


Held, That the forfeiture of the policy through a violation of its pro- 
visions was not avoided by a mortgagee clause protecting the in- 
terest of a mortgagee, held with consent of the company, since no 
consent to the change of title had been given, nor was the plaintiff 
such mortgagee. : 


In Error to the Circuit Court of the United States for the 


District of Oregon. 
Before Ross and Morrow, C. JJ., and De Haven, D. J. 


W. T. Murr, for Plaintiff in Error. 
ZERA SNow & WALLACE McCamant, for Defendant in Error. 


DE HAVEN, D. J. 

This action was brought to recover the sum of $7,500 and 
interest claimed to be due under two policies of insurance 
against loss by fire issued by the defendant, the Law, Union & 
Crown Insurance Company, to the St. Johns Lumber Company, 
upon certain property described in said policies. One policy 
is for $5,000, dated October 5, 1904, and the other for $2,500, 
dated May 19, 1905, and both contain the following provisions : 
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This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * If 
the interest of the insured be other than unconditional and 


sole ownership; * * * or if any change other than by the 


death of an insured, takes place in the interest, title or pos- 
session of the subject of insurance (except change of occu- 
pants without increased hazard) whether by legal process or 
judgment or by voluntary act of the insured or otherwise. 
* * * Tf, with the consent of this company, an interest under 
this policy shall exist in favor of a mortgagee or of any person 
or corporation having an interest in the subject of insurance 
other than the interest of the insured as described herein, the 
conditions hereinbefore contained shall apply in the manner 
expressed in such provisions and conditions of insurance re- 
lating to such interest as shall be written upon, attached or 
appended hereto. 


There was also attached to each policy a slip in the following 
words: “loss, if any hereunder, is hereby made payable to 
Daniel Brecht’—the plaintiff in the action, and there was not 
written upon, attached or appended to said policies any other 
condition or provision relating to the interest of the plaintiff in 
the policy or in the property thereby insured, or expressing in 
what manner or to what extent the conditions contained in the 
body of the policies should apply to the interest of Daniel 
Brecht therein. The action was tried by the court without a 
jury. The court, in addition to the foregoing facts, found that 
the property described in the policies was destroyed by fire, as 
alleged in the complaint; that, after the issuance of said poli- 
cies, the St. Johns Lumber Company, by a contract entered into 
by and between that company and the plaintiff, granted, bar- 
gained and sold unto the plaintiff all the property covered by 
the policies of insurance, in trust, however, 

To be disposed of by plaintiff, and the proceeds to be ap- 

plied to certain expenses of conducting the business, and to 

the indebtedness of the St. Johns Lumber Company, and the 
balance if any remain, to be paid over to the lumber company, 


which said contract operated to convey title absolute, and not 
as mortgage ; 


That immediately thereafter the plaintiff entered into the joint 
possession of such property with the St. Johns Lumber Com- 
pany, and continued in such possession to the time of the fire, 
and that such transfer and charge of possession were had with- 
out the knowledge or consent of the dgfendant. 

The court also found that :— 
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“No agreement was indorsed upon the policies, or attached 
or added thereto, in any manner waiving or modifying any of 
the terms or conditions of the policies, above set out, in relation 
to a change of ownership or possession, of the property insured 
and that the plaintiff had an insurable interest in the property 
covered by the policies, as chattel mortgagee, in an amount ex- 
ceeding the sum for which the property was insured and that 
this was known to the defendant when the policies were issued.” 

Upon these facts the court held that the execution of the 
contract of sale mentioned in the findings and above referred to 
rendered the policies sued on void, and judgment was there- 
upon rendered that the plaintiff take nothing by his action and 
in favor of the defendant for its costs and disbursements. The 
case is brought here by the plaintiff upon a writ of error. 

1. It is not disputed that the policies sued on became void, as 
to the St. Johns Lumber Company, by reason of the change of 
title to, and possession of, the insured property referred to in 
the findings of the Circuit Court, but the plaintiff in error con- 
tends that the court erred in holding, upon the facts found by it, 
that the conditions of the policy against alienation and change 
of possession were binding upon him, as such condition were not 
indorsed upon the policies, or attached to the slip making the 
loss, if any, payable to him. The question thus presented re- 
quires for its decision the construction of the following provi- 
sion, in the policies sued on, read in connection with the loss 
payable clause :— 

If, with the consent of this company (the defendant insur- 
ance company), an interest under the policy shall exist in 
favor of a mortgagee, or of any person or corporation having 
an interest in the subject of insurance other than the interest 
of the insured as described herein, the conditions hereinbe- 
fore contained (those against alienation and change of pos- 
session) shall apply in manner expressed in such provisions 
and conditions of insurance relating to such interest as shall 
be written upon, attached or appended hereto. 

The contention of the plaintiff in error, broadly stated, is 
that, by the terms of this provision, the conditions contained 
in the policy against alienation and change of possession do not 
affect his right to recover, because there was not written upon 
or attached to the policies any statement or writing showing 
the manner or extent to which such conditions should apply to 
the interest which he had in the policies as the person to whom 
the loss thereunder is made payable. This contention is sus- 
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tained by a number of decided cases, among which are the fol- 
lowing: Oakland Home Ins. Co. vs. Bank of Commerce, 47 
Neb., 717; Queen’s Ins. Co. vs. Dearborn Savings Ass’n, 175 
Ill., 115; Christensen vs. Fidelity Ins. Co., 117 Iowa, 77; Boyd 
vs. Thuringia Ins. Co., 25 Wash., 453; Edge vs. St. Paul Fire & 
Marine Ins. Co. (S. D.), 105 N. W., 281; Welch vs. British 
Assur. Co., 148 Cal., 223. These cases all hold that a stipula- 
tion in a policy like that above quoted is to be construed as an 
agreement upon the part of the insurance company issuing it 
that the conditions of the policy to which the stipulation refers 
shall not apply to the interest vested in a mortgagee by a 
memorandum clause, making the-loss, if any, payable to him as 
his interest may appear, unless the manner in which such con- 
ditions are to be applied are expressly stated in some writing 
indorsed upon or attached to the policy. The contrary was 
however held by the Circuit Court of Appeals for the Eighth 
Circuit in Delaware Ins. Co. vs. Greer, 57 C. C. A., 188; and by 
Judge Wolverton in Vancouver National Bank vs. Law, Union 
& Crown Ins. Co. (C. C.), 153 Fed., 440. We think the cases 
last cited announce the better rule in relation to the construc- 
tion of insurance policies having provisions like those sued on 
in this action. The contract of insurance here was between the 
St. Johns Lumber Company, as owner oi the property insured, 
and the defendant insurance company, and the legal effect of 
the slips attached to the policies, making the loss thereunder 
payable te the plaintiff in error, was to constitute him the ap- 
pointee of the St. Johns Lumber Company, to receive payment 
of whatever sums might become due, under the policies, on ac- 
count of losses sustained by that company by reason of the 
destruction of its property by fire. It may be conceded, as 
claimed by the plaintiff in error, that the slips were attached for 
his benefit as mortgagee of the insured property, still it is well 
settled that, under such form of memorandum clause, the per- 
son named as payee therein is only entitled to recover as the 
appointee of the insured, and, when the policy has become void 
as to the person effecting the insurance, it cannot be enforced 
by his appointee. This was so held in Brunswick Savings In- 
stitution vs. Commercial Union Ins. Co. (68 Me., 313), the court 
saying :— 

“This clause in the policy ‘payable, in case of loss, to the 
Brunswick Savings Institution to the amount of the mortgage 
held by them’ is not an insurance of the plaintiff's interest in the 
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property, nor an assignment of the policy to the plaintiffs. It 
is merely a contingent order or stipulation, assented to by the 
defendant, for the payment of the loss of the assured, if any, to 
the plaintiffs. It gives the plaintiffs the same right to recover 
that the assured would have if no such clause had been inserted 
in the policy. Any violation of the conditions and stipulations 
of the policy which would defeat the right of the assured to re- 
cover upon it will defeat the right of the plaintiffs.” 

The rule thus stated is fully sustained by the following cases: 
Fogg vs. Middlesex Mutual Fire Ins. Co., 10 Cush. (Mass.), 
337; Martin vs. Franklin Fire Ins. Co., 38 N. J. Law, 140; 
Keith vs. Roval Ins. Co., 117 Wis., 531; Wunderlich vs. Pala- 
tine Ins. Co., 104. Wis., 395; Grosvenor vs. Atlantic Fire Ins. 
Co., 17 N. Y., 391; Loring vs. Manufacturers’ Ins. Co., 8 Gray 
(Mass.), 28; Bates vs. Equitable Ins. Co., 10 Wall., 33;. Bid- 
well vs. Northwestern Ins. Co., 19 N. Y., 180. 

The plaintiff in error does not deny that such would be the 
legal effect of the stipulation making the loss, if any, under the 
policies, payable to him, if it stood alone; but he insists that 
hy reason of the provision in the policies, which declares that 
when, with the consent of the insurance company, an interest 
under the policy exists in favor of a mortgagee, the condition of 
the policy “shall apply in the manner as expressed in such pro- 
visions and conditions of insurance relating to such interest as 
shall be written upon, attached or appended hereto”, his rights 
are unaffected by such conditions, because they were not ex- 
pressly made applicable to his interest as payee by a written 
indorsement upon the slip containing the loss payable clause, or 
by some writing attached to the policies. It must be admitted 
that the provision referred to is somewhat awkward in construc- 
tion, but it cannot be given the effect claimed for it by the plain- 
tiff in error without disregarding the well-settled legal meaning 
of the loss payable clause, and it was not the purpose of this 
provision to modify or control the terms of the contract by 
which the plaintiff in error was named as the person to receive 
payment for what might become due under the policy. The 
special contract by which such right to receive payment was 
acquired is controlling; that is to say, the true meaning of this 
provision is that, when the conditions named in the policy are 
modified by the contract under which a mortgagee or other 
person acquires an interest under the policy, then the condi- 


tions named in the policy shall only apply in the manner and to 
VOL. XXXVII.—40. 
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the extent provided in the special contract; or, if they are 
waived, that then they shall not apply at all. But when, as in 
this case, there is no special agreement modifying or waiving 
the conditions of the policy, and the insurance company has 
simply consented to the appointment of a third person to re- 
ceive payment for any loss which may be sustained by the per- 
son to whom the policy was issued, then all its conditions apply. 
When the policies sued on were issued, it was not unusual for 
insurance companies to insure the interest of mortgagees by 
attaching to their policies slips containing what is known as 
the “Union Mortgage Clause”, whereby the insurance company 
agreed to pay to the mortgagee the amount to become due 
under the policy as his interest might appear, regardless of sub- 
sequent breaches of certain conditions of the wales by the mort- 
gagor. The following cases arose under policies containing 
such a clause: Magoun vs. Firemen’s Fund Ins. Co., 86 Minn., 
486; National Bank vs. Union Ins. Co., 88 Cal., 497; Hastings 
s. Westchester Ins. Co., 73 N. Y., 144; Syndicate Ins. Co. vs. 
Bohn, 12 C. C. A., 531. Now, if it had been the intention of the 
defendant to insure the plaintiff in error absolutely and with- 
out reference to any breach of the conditions of the policies by 
the St. Johns Lumber Company, such insurance could have 
been effected by the use of the “Union Mortgage Clause” in de- 
fining the rights of the plaintiff in error under the policies; but, 
instead of doing this, the parties adopted a form merely desig- 
nating him as the person to whom the loss, if any, should be 
payable, a form which under well-settled rules subjects the ap- 
pointee to the risk of all acts and omissions of the person to 
whom the policy was issued. 

Our conclusion, then, is that the provision of the policy upon 
which the plaintiff in error relies does not add to, or in any man- 
ner change, the legal effect of the slip making the loss, if any, 
under the policy payable to him; that such provision was only 
intended to apply in cases where the insurance company by 
some special agreement wth the mortgagee or third person, ac- 
quiring an interest under the policy, has consented to a modifi- 
cation or waiver of the conditions in the policy; and that, as 
there was no such special agreement in the case before us, the 
Circuit Court did not err in rendering its puma for the de- 
fendant company upon the findings. 

Judgment affirmed. 
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SUPREME COURT OF NORTH CAROLINA. 


STROUD ET vx. 
vs. 


LIFE INS, CO. OF VIRGINIA.* 


Where a party is induced to accept a policy on the fraudulent repre- 
sentation of the agent that he will get his money back with interest 
at the end of five years, and at the end of that time was induced by 
similar representations to remain in the compary for another term 
of five years, a continuation of the premium payments after fail- 
ing to receive the money at the end of the first term did not waive 
his right to recover back the money paid. In such case he may 
waive the right of action in tort for damages and recover for money 
had and received in an action before a justice of the peace who had 
no jurisdiction in an action for tort. 


Appeal from Superior Court, Buncombe County. Consoli- 
dated actions by Peter Stroud and wife against the Life In- 
surance Company of Virginia. Judgment for plaintiffs, and de- 
fendant appeals. 

The plaintiffs, Peter Stroud and his wife, Margaret, each sued 
defendant company for $100, money alleged to have been ob- 
tained from them by false and fraudulent representations in ref- 
erence to insurance policies issued to plaintiffs. The actions, 
without objections noted, were consolidated, and issues were 
submitted and responded to by the jury as follows :— 

“(1) Is the defendant indebted to plaintiff, Peter Stroud, and, 
if so, in what sum? Ans. $52, with interest from the date of 
the policy. 

“(2) Is the defendant indebted to the plaintiff, Margaret 
Stroud, and, if so, in what sum? Ans. $52, with interest from 
date of policy.” 

There was judgment in favor of each plaintiff in accordance 
with the verdict, and defendant excepted and appealed. 


FRANK CARTER, H. C. CHEDESTER, and CRAIG, MARTIN & 
Winston, for Appellant. 
Junius C. MARTIN, for Appellees. 


HOKE, J. 
This case is substantially similar to that of Caldwell vs. Ins. 
Co. (140 N. C., 100), in which a recovery by the plaintiff was 
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sustained. There was evidence on the part of plaintiffs, tending 
to show that they were induced, by false and fraudulent’ repre- 
sentations on the part of defendant’s agents, to accept a policy 
of insurance in defendant company, and on the assurance that 
at the end of five years they could get their money back, with 
interest. At the time specified plaintiffs demanded their money, 
and were induced by the same kind of assurances and statements 
to remain in the company, and continue their payments for an- 
other period of five years, when, defendant failing to pay ac- 
cording to the contract, as understood by plaintiffs, the suits 
were instituted. 

There was no objection made to the rule by which the amount 
of plaintiffs’ recovery was ascertained and established, but it is 
urged for error that plaintiffs, on their own statements, were 
put upon notice by failure of defendant company to return 
plaintiffs their money at the end of the first five years, and they 
had waived their right to make the present claim by continuing 
to make payments after this notice given. The answer is that, 
according to plaintiffs’ evidence, these payments during the sec- 
ond period were made under and by virtue of the same false 
statements and assurances by which the first were procured, and 
under a charge to which there is no specific exception. The 
jury has evidently accepted the statements of plaintiffs as true, 
and, on these facts, the authority referred to (Caldwell vs. Ins. 
Co., supra) is decisive against defendant’s position. 

It is further insisted that, the action being one to recover 
damages for fraud and deceit, the justice had no jurisdiction be- 
yond the sum of $50, and the action should, on that account, be 
dismissed. ‘This would be a correct position if the plaintiffs had 
sued to recover damages fer fraud and deceit—this being an 
action in tort—but, while the demand arose by reason of de- 
fendant’s tort, the authorities are all to the effect that when a 
defendant has wrongfully obtained and holds plaintiffs’ money 
through a fraud of this character, it is open to plaintiffs to 
waive the tort, and sue for money had and received. This they 
have done in the present instance, and the action, in this aspect 
of the matter, being ex contractu, the justice’s court had juris- 
diction: Manning vs. Fountain (present term), 60 S. E., 645; 
Parker vs. Express Co., 132 N. C., 128; Clark on Contracts, 
pp. 538, 539; Keener on Quasi Contracts, pp. 159-180. 

There is no error, and the judgment below is affirmed. 

No error. 
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SUPREME COURT OF GEORGIA. 


HARP 
v8. 
FIREMAN’S FUND INS. CO.* 


Where an insurance policy stipulates that proofs of loss must be fur- 
nished by the insured to the insurer within sixty days after the fire, 
but contains no express provision that the policy shall be void or 
forfeited upon failure to furnish proofs as required (the policy ex- 
pressly declaring that the happening of certain other contingencies 
shall void it), and there are further provisions in the policy that the 
loss thereunder shall not be payable until sixty days after such 
proofs are furnished, and that no suit on the policy shall be sustain- 
able until after full compliance by the insured with all its require- 
ments, nor unless commenced within twelve months after the fire, 
held:— 

The failure of the insured to furnish proofs of loss within sixty days 
from the fire will not work a forfeiture of the policy. 

The iailure of the insured to furnish proofs of loss at least sixty days 
before the expiration of twelve months from the fire, unless there be 
a waiver of such prooils, will prevent the maintenance of a suit on 
such policy. 

Proofs of loss, in the absence of a waiver thereof, must be furnished 
within a reasonable time from the fire, or a suit on the policy can- 
not be maintained, 

An absolute refusal by the insurer to pay, made before the expiration 
of the reasonable time within which the insured must furnish such 
proofs, will be a waiver thereof; but such refusal made after such 
reasonable time has expired will not be a waiver of such proofs. 

Civ. Code 1895, § 2140, providing for the recovery of damages and at- 
torney’s fees against insurance companies, is not violative of section 
1 of the Fourtenth Amendment to the Constitution of the United 
States, nor of any of the provisions of paragraphs 2, 3 and 4 of 
article 1 of the Constitution of the state of Georgia. 


Error from Superior Court, Upson County. Action by W. A. 
Harp against the Fireman’s Fund Insurance Company. From a 
judgment sustaining general and special demurrers to the peti- 
tion, and dismissing the same, plaintiff brings error. 


W. Y. ALLEN and J. Y. ALLEN, for Plaintiff in Error. 
HARRIS & HARRIS and TIsINGER & Davis, for Defendant 
in Error. 
HOLDEN, J. 
The plaintiff brought suit against the defendant company for 
the full amount of a policy of fire insurance, issued by the de- 
fendant on a stock of merchandise destroyed by fire, and for 25 


* Decision rendered, May 19, 1908. Syllabus by the Court. 





630 Insurance Law Journal. [July, 


per cent additional as damages and attorney’s fees. The de- 
fendant filed general and special demurrers; and to the judg- 
ment sustaining them, and dismissing the petition, the plaintiff 
filed his exceptions. The policy provided that the insured 
should give, in writing, immediate notice, among other things, 
of any loss thereunder to the company, and within sixty days 
after the fire should render to the company a statement, signed 
and sworn to him, specifying several matters, one of which 
was the cash value of-each item of property destroyed by the 
fire and the amount of loss thereon. The policy further pro- 
vided that the loss 

Shall not become payable until sixty days after the notice, 


ascertainment, estimate and satisfactory proof of the loss 
herein required have been received by this company, 


And that 


No suit or action on this policy for the recovery of any claim 
shall be sustainable in any court of law or equity until aiter 
full compliance by the insured with all the foregoing require- 
ments, nor unless commenced within twelve months next after 
the fire, 


And that 


This policy is made and accepted subject to the foregoing 


stipulations and conditions. 


The petition alleges that the plaintiff “performed all the con- 
ditions imposed on him by said policy”; but it appears from the 
petition that the insured failed to furnish proofs of loss within 
the sixty days, and one of the main questions involved in the 
case is whether or not such failure worked a forfeiture of the 
policy. The policy expressly enumerated a number of con- 
tingencies, upon the happening of any one of which the entire 
policy was to become void. There was no express provision in 
the policy that, if proofs of loss were not furnished within sixty 
days, the policy should be void, or the rights of the insured 
thereunder forfeited. As the policy provides many enumerated 
instances in which it shall become void, and there being no ex- 
press provision that it shall become void upon failure to furnish 
proofs of loss in sixty days from the time of the fire, it must be 
held that there was no intention that this failure would work 
a forfeiture, especially in view of the fact that the law does not 
favor a forfeiture, and the further fact that a policy must be con- 
strued most strongly against the company issuing it. The mean- 
ing of the provision above referred to is that no suit could be 
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“commenced until there was a compliance with the requirement 
as to furnishing proofs of loss, but that the policy would not be 
forfeited because of the failure to furnish them within sixty days 
after the fire. Under this provision time is not of the essence 
of the contract as to the furnishing of proofs of loss. The policy 
does not provide that no suit can be maintained unless there is 
a full compliance with its requirements, but it provides that no 
suit can be maintained until after a full compliance; and in the 
decisions of some of the courts this difference is made a matter 
of importance in determining whether or not a failure of such 
compliance within the time specified by the policy works a for- 
feiture thereof: 4 Cooley’s Briefs on Ins., 3370, and cases cited. 
On page 3369 of the same work the following doctrine is an- 
nounced: “The weight of authority, however, as already stated, 
seems to support the rule that neither a provision that the loss 
shall not be payable until after the stipulated proofs have been 
turnished, nor the provision that no action shall be maintainable 
until after such compliance with the policy, will render the fur- 
nishing of proofs within the stipulated time a condition prece- 
dent. Rather do such provisions, by their phraseology, indicate 
an intention that the payment of loss shall be merely postponed 
until the proofs are furnished.” We have been asked to review 
and overrule the decision in the case of Southern Fire Ins. Co. 
vs. Knight (111 Ga., 622), where substantially the same ruling 
is announced as that now made; but after a careful considera- 
tion of the decision in that case, and of the many authorities 
bearing upon the question there cited, we are satisfied as to the 
correctness of the ruling in the Knight Case, and decline to 
overrule it. 

2. There is a stipulation in the policy that 

No suit or action on this policy for the recovery of any claim 

shall be sustainable in any court of law or equity until after 

full compliance by the insured with all the foregoing require- 


ments, nor unless commenced within twelve months next af- 
ter the fire, 


And that the !oss shall not become pavable until sixty days 
after proofs of loss are furnished. In view of all the provisions 
of the policy, the time of sixty days from the date of the fire, 
allowed for the furnishing of proofs of loss, is not of the es- 
sence of the contract; but the furnishing of such proofs, unless 
waived, must be made sixty days before the expiration of twelve 
months from the time of fire, and if such proofs, in the absence 
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of a waiver thereof, were not furnished within such time, no 
suit could be maintained: Southern Fire Ins. Co. vs. Knight, 
111 Ga., 622. 

3. As the insured could not maintain an action on the policy 
until sixty days after the proofs of loss were furnished, in the 
absence of a waiver thereof, he was bound to furnish such 
proofs, and must furnish them within a reasonable time after 
the fire: Fallon vs. Farmers’ Mut. Aid Ass’n (Ky.), 66 S. W., 
1029. What would be a reasonable time is a question of fact, to 
be determined by the jury under all the stipulations of the policy 
and all the facts and circumstances of the case. In the case of 
Sou. Fire Ins. Co. vs. Knight (111 Ga., 622, 625) Justice Cobb, 
in delivering the opinion, uses this language: “If the plaintiffs 
failed within a reasonable time after loss to furnish the proofs 
of loss, their right to make the proof would be gone and their 
right to recover on the policy would consequently be at an end.” 
And on page 626 of 111 Ga., he uses this language: “The 
proofs in the present case having been submitted more than 
sixty days before the expiration of twelve months from the 
date the fire occurred, the court properly refused to grant the 
nonsuit on account of a failure to submit the proofs within the 
time fixed in the policy, as it was a question for the jury whether 
a reasonable time for furnishing the proofs had elapsed between 
the date the fire occurred and the date that the proofs of loss 
were submitted.” If such proofs were not waived and were not 
furnished in a reasonable time, there could be no recovery. The 
statements and conduct of the agents of the company after the 
fire alleged in the petition were matters proper to be alleged, 
and, if proved upon the trial, to be considered by the jury in 
determining the question as to what length of time after the fire 
was a reasonable time for the insured to furnish proofs and no- 
tice of loss. 


4. The allegations of the petition are that “petitioner then 
through his counsel again demanded payment of his loss so sus- 


tained in said fire by the burning of said stock of general mer- 
chandise covered by said policy of insurance, and said defend- 
ant company then and there refused to pay said policy or any 
sum whatever”. The petition does not definitely state the time 
when this refusal was made, but it was after the settlement of 
the policy on the house, which was three or four months after 
the fire. One of the questions involved in this case is whether 
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or not this refusal, if made, amounted to a waiver of the fur- 
nishing of proofs of loss. Civ. Code 1895, § 2108, provides :— 


Every insurer has a right to prescribe regulations as to 
the notice and preliminary proof of loss, which must be sub- 
stantially complied with by the assured, provided the same 
are made known at the time of the insurance, and are not 
materially changed during the existence of the contract. An 
absolute refusal to pay waived a compliance with these pre- 
liminaries. 


As an absolute refusal by the company to pay before the ex- 
piration of the time within which the insured had to furnish 
notice and proofs of loss would be a waiver of such notice and 
proofs, and as the plaintiff had a reasonable time after the fire 
to furnish the same, if this refusal occurred within such reason- 
able time, it would amount to a waiver of such notice and 
proofs. A refusal to pay until such proofs were furnished, when 
this ground of refusal was known to the insured, will not be a 
waiver of the failure to make such proof. Such a refusal is not 
an “absolute” refusal within the meaning of the law. It would 
mean that the company has not paid because of such failure, 
and will not pay until the proofs are furnished. A refusal with- 
out making known the fact that it is predicated upon the failure 
to furnish proofs of loss, or some specific ground other than a 
denial of all liability, will be construed to mean an absolute re- 
fusal. If the company refuses to pay because of a failure to 
furnish proofs of loss, good faith requires that it make this 
fact known. The refusal was not a qualified or conditional one, 
but it was an absolute refusal. When this refusal was made, if 
a reasonable time from the fire had not elapsed within which 
to furnish proofs of loss, the refusal would amount to a waiver 
of such proofs. What is herein said in reference to reasonable 
time is not intended to convey the idea that such reasonable 
time could in any event terminate before the expiration of sixty 
days allowed the insured, under the terms of the policy, within 
which to furnish proofs of loss. 

5. To a prayer in the petition asking a recovery of 25 per 
cent as damages, and also reasonable attorney’s fees, the de- 
fendant interposed a special demurrer, setting up that Civ. Code 
1895, § 2140, under which such damages and attorney’s fees 
were sought to be recovered, was contrary to section 1 of the 
Fourteenth Amendment to the Constitution of the United 
States, providing that 
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No state shall deny to any person within its jurisdiction the 
equal protection of the laws; 
Also a demurrer that said section was contrary to the following 
provisions of the Constitution of this state :— 
Protection to person and property is the paramount duty 
of government, and shall be impartial and complete. * * * 
No person shall be deprived of life, liberty or property, ex- 
cept by due process of law. * * * No person shall be de- 
prived of the right to prosecute or defend his own cause in 
any of the courts of this state, in person, by attorney, or both. 


It is true that in the case of Phenix Ins. Co. vs. Hart (112 Ga., 
765) this section of the Code was held to be violative of the 
above-named provision of the Constitution of the United States. 
In that case, on page 768 of 112 Ga., it was said: “We think 
the decision of the Supreme Court of the United States in Gulf, 
Colorado & Santa Fé Ry. Co. vs. Ellis (165 U. S., 150) in prin- 
ciple, is conclusive as to the unconstitutionality of the Code 
section under consideration.” In the decision of the Supreme 
Court of the United States above referred to it was held that 
a Texas statute allowing attorney’s fees as damages or penalty 
against railroad companies for delay or failure to settle claims 
was unconstitutional, as being class legislation prohibited by 
section 1 of the Fourteenth Amendment. Since the rendition 
of the decision in the Hart Case, however, the Supreme Court 
of the United States, in Fidelity Mutual Ass’n vs. Mettler (185 
U. S., 308), construed a similar statute of the state of Texas, 
providing damages against insurance companies for delay or 
failure to pay losses, and held that the classification of 
life and health insurance companies separately from ma- 
rine and inland insurance companies, and from mutual 
benefit and relief associations, was not so arbitrary and unrea- 
sonable as to constitute class legislation. The decision in the 
Mettler Case was followed and reaffirmed in Iowa Life Ins. Co. 
vs. Lewis, 187 U. S., 335. In Farmers’, etc., Ins. Co. vs. Dob- 
ney (189 U. S., 301, 305), in which a contract of fire insurance 
was involved, a statute of Nebraska, which provided that attor- 
ney’s fees should be allowed the plaintiff upon the rendition of 
a judgment against an insurance company, was attacked as be- 
ing violative of section 1 of the Fourteenth Amendment, and 
the court upheld the statute. In that decision, after summing 
up the rulings made in previous cases before the court, this lan- 
guage is used: “In all three of the cases referred to, therefore, 
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it was necessarily held that insurance contracts were so distinct 
as to justify legislative classification apart from other contracts 
or to authorize a classification of insurance contracts so as to 
subject one character of such contracts when put in one class 
to one rule and other varieties of such contracts when placed in 
another class to a different rule.” In the light of the above-cited 
decisions of the Supreme Court of the United States, which we 
are bound to follow, and in which similar statutes to ours re- 
lating to contracts of insurance were under review, we hold 
that Civ. Code 1895, § 2140, is not violative of section 1 of the 
Fourteenth Amendment to the Federal Constitution. While the 
present ruling is in conflict with the case of Phenix Ins. Co. vs. 
Hart, supra, and the case of Phcenix Ins Co. vs. Schwartz (115 
Ga., 113), in which the Hart Case was followed, we are not re- 
quired to formally overrule these cases, the decision in the for- 
mer having been rendered by five and in the latter by four jus- 
tices; but these cases, being in conflict with the decisions of the 
Supreme Court of the United States as to the proper construc- 
tion of the Federal Constitution, can no longer be followed by 
this court. We also hold that this section of our Code does not 
contravene any of the above-named provisions of our state 
Constitution. It follows that the special demurrers of the de- 
tendant attacking its validity were improperly sustained by the 
court below. 

The judgment of the court in dismissing the petition upon 
demurrer was error, and is reversed. All the Justices concur. 
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The policy required a complete inventory to be taken within thirty days, 
unless one had already been taken within a year, and that the last 
preceding one should be kept in a safe. 
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McCuLLocu, J. 

This is an action instituted by the appellee, J. W. McManus, 
against the Arkansas Insurance Company to recover the 
amount of a policy of fire insurance upon a storehouse and 
stock of merchandise. The complaint alleges that the property 
insured was totally destroyed by fire, and that appellant had 
refused to pay the amount of the policy. The appellant in its 
answer set forth the defense that the assured had failed to com- 
ply with the iron-safe clause by preserving his last preceding in- 
ventory, taken on June 1, 1905, and by failing to keep a cash 
book and merchandise account as required by that clause. By 
an amendment to its answer it set forth an alleged breach of 
one of the conditions of the policy, which provided that the en- 
tire policy should be void 





* Decision rendered, April 20, 1908. 
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If the interest of the assured be other than unconditional and 

sole ownership, both legal and equitable, or if the subject of 

the insurance be upon ground not owned by the assured in 

fee simple. 

The application for insurance contained a statement that an 
inventory had been taken on June 1, 1905. The policy, which 
was dated October 13, 1905, contained the following clause :— 


The assured shall take a complete itemized inventory of 
stock at least once in each calendar year, and, unless such an 
inventory has been taken in detail within twelve months prior 
to the date hereof, one shall be taken in detail within thirty 
days after date hereof, or this policy shall be null and void 
from this date. 


Another clause of the policy required the assured to keep his 
books “and also the last preceding inventory, if such has been 
taken”, in a fireproof safe. Appellee testified that he received 
the policy on October 16, 1905; that he immediately discovered 
that several pages of the preceding inventory had been de- 
stroyed or lost; and that he at once proceeded to take a new 
inventory, showing the stock on hand to be $1,244.59, which he 
preserved and produced at the trial. He admitted that he did 
not preserve the parts of the inventory taken in June preceding, 
and that the same was burned in the fire. It is contended on 
behalf of appellant that the failure to preserve the partially 
destroyed inventory of June, 1905, was a violation of the terms 
of the policy. We do not so regard it. The requirements of 
the policy must be tested according to the facts as they existed 
at the time of the issuance of the policy, which contained the 
conditions quoted above. The effect of these conditions was to 
require the preservation of the inventory then in existence, and, 
if there was no inventory then in existence, that one should be 
taken within thirty days and preserved. This clearly had refer- 
ence to a perfect and complete inventory, and not to an incom- 
plete one or one which had been partially destroyed. There was 
no obligation on the part of the assured to preserve an incom- 
plete inventory; but it was obligatory upon him, from the con- 
ditions of the policy, that, if he did not then have a complete 
inventory, to take one within thirty days. If he had failed to 
take a complete inventory within thirty days from the date of 
the policy, the fact that he had on hand an incomplete inventory 
would not have been a compliance with the policy. It follows, 
therefore, that the taking of a new inventory when the preced- 
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ing one was found to be incomplete was a sufficient compliance 
with the terms of the policy. Certainly the assured was not re- 
quired to preserve an incomplete preceding inventory and also 
to take a new one within thirty days. 

The contention of the appellant that the terms of the policy 
were violated by failure to keep an itemized account of his daily 
cash sales is disposed of in the recent case of Ins. Co. vs. Stuckey 
(Ark., 106 S. W., 203),‘and need not be further discussed. The 
proof in this case shows that the daily cash sales were entered 
on the books. 

A violation of the policy is also contended for on the ground 
that the assured failed to keep a merchandise account in that 
particular form on his books. ‘The account, however, does show 
the amount of his sales and the inventory taken at the time oi 
the issuance of the policy and the invoices of goods purchased 
since then were preserved, and it is a complete account. The 
purpose of a merchandise account is to show the amount of 
goods purchased and sold, so that the amount on hand may be 
ascertained. Where an account shows the amount of goods 
sold, and the invoices are preserved which show the amount oi 
goods purchased, all that is required in keeping such an account 
is fully accomplished. The statutes of this state require that 
the terms and conditions of an insurance policy need only be 
substantially complied with. Under the statutes, therefore, it 
is necessary to look only to the substance, and not to the par- 
ticular form, of the account kept. If the account is substantially 
in such form that the amount of goods on hand may be rea- 
sonably ascertained, that is all that is required. The evidence 
adduced at the trial shows that the storehouse covered by the 
policy was situated upon ground which had been given to ap- 
pellee by his father, but which had not been conveyed’to him 
by deed. He testified that his father gave him the land and 
promised to make him a deed, and that he built the house. He 
testified further, that he had exclusive possession of the prop- 
erty since his father gave it to him, and that failure to make 
the deed was the result only of carelessness. The question 
arises, then, whether or not this is a sufficient compliance with 
the terms of the policy. It is well settled by authority that con- 
ditions in insurance policies that the assured shall have “uncon- 
ditional and sole ownership” of the property insured, or that he 
shall have “the title in fee simple”, are complied with by showing 
that the assured has the equitable title. It is held in many 
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cases that possession under a contract to convey is “uncondi- 
tional and sole ownership”, and also that it is “title in fee 
simple”, within the meaning of that requirement of the policy: 
2 Cooley’s Briefs on Insurance, pp. 1354, 1376; Ostrander on 
Insurance, § 72. It is so held as to a parol contract to convey: 
Milwaukee, etc., Ins. Co. vs. Rhea & Son, 60 C. C. A., 103. And 
the same doctrine must necessarily prevail as to possession un- 
der a parol promise to convey as a gift, where valuable im- 
provements have been made by the donee upon faith of the 
promise. We find no cases involving the construction of a 
policy which contains the exact language of the policy in this 
case, wherein it is stated that the interest of the assured must 
be “unconditional and sole ownership”, both legal and equitable. 
But it follows from the authorities just cited that the same rule 
should apply to the construction of these terms of this policy. 
The equitable title; coupled with actual possession, bears with 
it all the incidents of legal title. This constitutes in effect the 
legal title for all practical purposes. Under such a title, the 
possessor may defend his possession at law as well as in equity. 
Equitable title, coupled with actual possession, may be the basis 
of a defense in a suit at law: Daniel vs. Garner, 71 Ark., 484. 
And it is sufficient upon which a suit against a trespasser may 
be based. The language of an insurance policy is the language 
of the insurer, and must be most strongly construed against the 
insurer. The particular terms used in the policy must be con- 
strued according to their ordinary meaning and acceptation. 
Therefore the title of an equitable owner who is in actual pos- 
session and is entitled to a deed conveying the legal title must 
be construed as “sole ownership, both legal and equitable”. It 
is such to all intents and purposes, and it would be unreasonable 
to construe it otherwise. 

There is no error in the record as to the amount of liability 
under the policy, and the judgment must be affirmed. The court 
assessed a penalty against appellant pursuant to the statute en- 
acted by the Legislature at the 1905 session, the constitution- 
ality of which is questioned. The statute is as follows: “In all 
cases where loss occurs, and the fire, life, health or accident in- 
surance company liable therefor shall fail to pay the same with- 
in the time specified in the policy, after demand made therefor, 
such company shall be liable to the holder of such policy, in 
addition to the amount of loss, 12 per cent damages upon the 
amount of such loss, together with all reasonable attorney’s fees 
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for the prosecution and collection of said loss; said attorney’s 
fees to be taxed by the court where the same is heard on origi- 
nal action, by appeal or otherwise, and to be taxed up as a part 
of the costs therein and collected as costs are, or may be by 
the law collected:” Laws 1905, p. 308. A statute in this pre- 
cise form, except that it omitted fire and accident insurance and 
applied only to life and health insunance, was enacted by the 
Texas Legislature, and its constitutionality was upheld by the 
Texas courts (Union Central Life Ins. Co. vs. Chowning, 86 
Tex., 654; N. Y. Life Ins. Co. vs. Orlopp, 25 Tex. Civ. App., 
284), by the United States Circuit Court of Appeals for the 
Fifth Circuit (Merchants’ Life Ass’n vs. Yoakum, 39 C. C. A,, 
56), and by the Supreme Court of the United States (Fidelity 
Mut. Life Ass’n vs. Mettler, 185 U. S., 308; Iowa Life Ins. Co. 
vs. Lewis, 187 U. S., 335). The Texas courts held that the 
statute could be sustained as a proper exercise of the police 
power of the state, and the Circuit Court of Appeals seems to 
have based its conclusion on the same ground as the opinion 
quotes at length from the opinion in Railway Co. vs. Matthews 
(174 U. S. 96) upholding, as a proper exercise of the police 
power, a statute of the state of Kansas relating to the liability 
of railroads for damages by fire, and providing that in all ac- 
tions against railroad companies to recover such damages the 
plaintiff may recover a reasonable attorney’s fee as a part of the 
judgment. 

The Supreme Court of the United States, in the Mettler Case, 
sustained the Texas statute on the ground that it constituted 
one of the conditions upon which insurance corporations were 
permitted to do business in the state; and the court also held 
that it was not an arbitrary and unjust classification against the 
corporations doing life and health insurance business so as to 
amount to a denial to those corporations of the equal protection 
of the laws which is guaranteed by the Fourteenth Amendment 
to the Constitution. The statute now under consideration 
could, under the reasoning of these cases, be sustained upon 
either of the grounds stated. 

A Nebraska statute provides that, in actions on insurance 
policies in cases of total loss by fire, “the court in rendering 
judgment against an insurance company upon any such policies 
of insurance shall allow the plaintiff a reasonable sum as an at- 
torney’s fee, to be taxed as part of the costs”. The Supreme 
Court of that state in a line of decisions has upheld the statute as 





1908. ] Arkansas Ins. Co. vs. McManus. 641 


a valid exercise of police power: Farmers’ Mutual Ins. Co. vs. 
Cole, 4 Neb. (Unof.), 130; Lancashire Ins. Co. vs. Bush, 60 
Neb., 116; Farmers’ & Merchants’ Ins. Co. vs. Dobney, 62 
Neb., 233. 

And the Supreme Court of the United States in ins. Co. vs. 
Dobney (189 U. S., 301), following the doctrine of the Mettler 
Case, and affirming the decision of the Supreme Court of Ne- 
braska, also upheld the statute. In the Dobney Case the line 
of reasoning would seem to indicate that the court meant to 
uphold the Nebraska statute as a police regulation, though it is 
not expressly so stated in the opinion. 

The Supreme Court of Kansas upheld a similar statute in 
British Am. Assur. Co. vs. Bradford, 60 Kan., 82. In the opin- 
ion in that case by Chief Justice Doster the court said: “Fire 
insurance has come to be a business public in its nature. It 
has come to be ‘clothed with a public interest’, and is therefore 
properly a subject of legislative regulation. The state is inter- 
ested in the preservation of the property of its citizens, that the 
general values of the commonwealth may not be impaired. Es- 
pecially is it interested in the preservation of its homes and 
their rebuilding when destroyed. To the end that insurance 
companies may be compelled to respect the obligations volun- 
tarily taken upon themselves to subserve the policies of the 
state in these respects, the Legislature may rightfully impose 
upon them the repayment to insurers of attorney’s fees neces- 
sarily incurred in suits to make good their delinquencies. To 
do so is no violation of the Fourteenth Amendment, declaring 
that ‘no state shall deny to any person within its jurisdiction the 
equal protection of the law’. ” 

The Supreme Court of Florida has upheld a statute of that 
state authorizing the recovery of reasonable attorney’s fees 
against life and fire insurance companies in suits upon policies: 
Tillis vs. Liverpool, etc., Life Ins. Co., 46 Fla., 268; Hartford 
Fire Ins. Co. vs. Redding, 47 Fla., 228. 

The statutes of Tennessee prescribe that in suits on insurance 
policies a penalty of 25 per cent of the amount of the loss may 
be imposed upon a losing defendant when the refusal to pay was 
not made in good faith, or upon a losing plaintiff, when it ap- 
pears to the court that the bringing of the suit was not in good 
faith, The Supreme Court upheld the statute as a police regu- 
lation: Cont. Fire Ins. Co. vs. Whitaker & Dillard, 112 Tenn., 


151. The court, speaking through Judge Neil, said: “It seems 
Vou. XXXVII.—41. 
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clear that there is a sufficient difference between insurance con- 
tracts and others to authorize the provisions of the statute. No 
one would carry insurance except for the indemnity that con- 
tracts of this character provide. The burden is a heavy one, 
and an enormous tax upon individual incomes and upon the 
whole country as well. This heavy sacrifice is endured through 
a long series of years, with the just expectation that upon the 
maturity of the contract insurance companies will promptiy and 
honestly comply with their agreement to pay the indemnity; 
and this payment is usually of very great importance to policy- 
holders, not only in the respect of the amount involved, but 
also in the promptness of the payment. The maturity of these 
contracts most generally arrives when the beneficiaries of them 
are in dire need. A man’s dwelling house has been destroyed, 
and he has no means of providing shelter for his family. His 
storehouse and goods have been consumed by the fire, and his 
business is ruined unless he can promptly recover his insur- 
ance. The head of a family dies, and his widow and little ones 
are left without the means of support, unless they can promptly 
obtain the relief which the husband and father provided for them 
through long vears of toil and sacrifice in paying insurance pre- 
miums. When people, under such conditions, are met by heart- 
breaking delays, * * * it is neither unconstitutional nor im- 
proper from any point of view that the Legislature should pass 
a law one of the purposes of which is to protect the policyholder 
from the expenses made so necessary by the action of the in- 
surance company when it shall be made to appear that the de- 
fense is not made in good faith.” ‘The following cases, we think, 
announce the same principle, though they are based upon dif- 
jerent kinds of statutes: Railway Co. vs. Matthews, 174 U. 5., 
96: Railway Co. vs. Seegers, 208 U. S., ; Duckwell vs. 
Jones, 156 Ind., 682. 

The case of Railway Co. vs. Seegers, supra, is an instructive 
one on the subject. A statute of South Carolina provides that 
every claim for loss or damage to property while in the posses- 
sion of a common carrier shall be adjusted and paid within forty 
days, and that a carrier failing to adjust and pay such claim 
within the time specified shall be subject to a penalty of $50 for 
such failure. The court upheld the statute, and Mr. Justice 
Brewer, in delivering the opinion of the court, quoted with 
approval the following language of the Supreme Court of South 
Carolina in passing upon the constitutionalitvy of the statute: 
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“The object of the statute was not to penalize the carrier for 
merely refusing to pay a claim within the time required, whether 
just or unjust, but the design was to bring about a reasonably 
prompt settlement of all proper claims, the penalty, in case of 
a recovery in a court, operating as a deterrent of the carrier in 
refusmg to settle just claims, and a compensation of the claim- 
ant for the trouble and expenses of the suit which the carrier’s 
unreasonable delay and refusal make necessary.” The deci- 
sions of the Supreme Court of the United States settle, beyond 
doubt, the question that the statute is not in conflict with the 
Federal Constitution. if it be true, then, that the “equal pro- 
tection of the law” and “due process of law” provisions of the 
Federal Constitution are not violated by the statute in question, 
it is difficult to see how any provision of the Constitution of this 
state which affords, in substance, the same protection and no 
more, is violated. 


No authority against this view is brought to our attention, 
except Phenix Ins. Co. vs. Hart (112 Ga., 765), and Thompson 
vs. Traders’ Ins. Co. (169 Mo., 12),.in which the courts 
of Georgia and Missouri pronounced unconstitutional statutes 
prescribing penalties for vexatious delays in adjusting and pay- 


ing claims for losses under insurance policies. Whatever doubts 
that may be entertained concerning the constitutionality of the 
statute we are now considering, there can be no reasonable 
doubt of the validity of a statute providing a penalty for vexa- 
tious delay or frivolous defenses against claims due under insur- 
ance policies, such as the Georgia and Missouri statutes. There- 
fore we cannot view the cases last cited as having much per- 
suasive force. We do not think that any previous decisions of 
this court militate against the validity of this statute. The court 
has repeatedly upheld a statute prescribing penalty against rail- 
road companies for failure to pay wages of discharged em- 
ployees. An amendment to that statute extending its provisions 
to all corporations in their dealings with employees was recently 
passed upon by this court without question as to its constitu- 
tionality: Wis. & Ark. Lbr. Co. vs. Reaves, 82 Ark., 377. A 
line of decisions of this court are pressed upon our attention, 
holding a stipulation in contracts for payment of attorney’s fees 
in event of suit to be void. These decisions are, however, in 
effect placed upon the ground that it is against policy of courts 
to enforce penalties or forfeitures for the breach of a contract 
to pay money. The courts should not, however, refuse, out of 
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mere considerations of policy, to aid in the enforcement of pen- 
alties prescribed by the Legislature when not forbidden by the 
Constitution. Under such circumstances, the Legislature, and 
not the courts, is to be the judge as to the policy to be adopted 
or pursued. 

After careful consideration of the question, we are of the opin- 
ion that the statute violates no provision of the Constitution, 
and is a valid exercise of legislative power. We approve the 
views expressed by the Kansas, Tennessee and Nebraska courts 
that the business of insurance is of such a public character that 
it is a proper subject of distinct regulation, and the state is so 
interested in the speedy adjustment and payment of indemnity 
under insurance policies for loss of life, health or property of 
its citizens that penalties may be prescribed for unreasonable 
delay in that respect. These statutes are correctly based upon 
the theory that insurance companies, after loss occurs, have the 
insured at a great disadvantage and are in position to inflict 
great damage by mere delay in payment of losses. Therefore 
it is neither unjust or unreasonable to inflict a penalty which 
will in some degree compensate for that injury where the re- 
sisted claim is finally adjudged to be just, and which will also 
tend to deter the company liable from interposing unneces- 
sary delay in settlement. The penalty imposed by this statute 
may seem unusually harsh; and it is argued that the severe 
penalty is calculated to deter companies from litigating losses 
against which their defenses appear to be meritorious. That 
was a matter for legislative determination, and we do not find 
the penalty imposed by this statute to be so unreasonable as to 
justify us in declaring it void on that account. 

Judgment affirmed. 

Wood, J., dissents as to penalty. 
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No right of subrogation exists in accident insurance unless stipulated 
for in the policy, hence in an action to recover damages for in- 
juries received through the negligence of the defendant it is unneces- 
sary that an accident company which has paid a claim for such in- 


juries be made a party to the action. ‘ 


Appeal from Circuit Court, Milwaukee County. Action by 
Charles Gatzweiler against the Milwaukee Electric Railway & 
Light Company. From a judgment sustaining plaintiff’s de- 
murrer to the answer, defendant appeals. 


Statement of facts by MARSHALL, J. 

Action to recover for a personal injury claimed to have been 
produced by defendant’s negligence. The complaint stated facts 
sufficient to constitute a cause of action. Defendant answered 
in abatement that plaintiff when he was injured was possessed 
of a policy of accident insurance or contract to indemnify him 
against such injuries as the one in question, and that pursuant 
thereto before the action was commenced he received from the 
insurance company $2,500 on account of his injury, and that by 
reason thereof said company became subrogated to plaintiff’s 
right of action against the defendant to the extent of said $2,- 
500, and so interested on that account in the subject of the ac- 
tion that it cannot properly proceed without its presence as a 
party to the litigation. 

Piaintiff demurred to the answer for insufficiency and the 
demurrer was sustained. Defendant appealed. 


CLARKE M. ROSECRANTZ, for Appellant. 
SHERIDAN & WOLLAEGER and WEBB & WEBB, for Respondent. 


MARSHALL, J. (after stating the facts as above). 
The appeal presents the question of whether the rule that 
when an insurance company has been compelled to pay or has 
paid a loss covered by its policy, it is thereby subrogated to 


* Decision rendered, June 5, 1908. 
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the rights of the insured to the extent of such payment against 
a third person who wrongfully caused the loss, applies to a pay- 
ment made by an accident insurance company on its policy to a 
person wrongfully injured by another. The rule in case of 
fire insurance risks is well settled: Swarthout vs. Chicago & N. 
W. Ry. Co., 49 Wis., 625; Hustisford Farmers’ Mut. Ins. Co. 
vs. Chicago, M. & St. P. R. Co., 66 Wis., 58; Wunderlich vs. 
Chicago & N. W. Ry. Co., 93 Wis., 132. It must be conceded 
that if under such rule the insurance company in question by 
equitable assignment succeeded to the right of the plaintiff 
against the defendant to the amount paid by it, it is a neces- 
sary party to the litigation and the demurrer should have been 
sustained: Pratt vs. Radford, 52 Wis., 114; Wunderlich vs. 
Chicago & N. W. Ry. Co., supra; Allen vs. Chicago & N. W. 
Ry. Co., 94 Wis., 93; Sims vs. Mutual Fire Ins. Co. of La 
Prairie, 1o1 Wis., 586. 

The general effect of the cases cited is that upon payment by 
an insurance company to another on its contract of fire insur- 
ance on account of a loss caused by a third person, in case of its 
only partially repairing the damage suffered by such other, it 
becomes by equitable assignment the owner, pro tanto, of the 
claim of such other against such person and both parties inter- 
ested are necessary to an action to enforce payment of compen- 
sation by such person and in case the payment is a full legal 
equivalent for the injury, the entire claim of such other by such 
assignment passes to the insurance company, leaving the former 
no cause of action against such person. 

The doctrine aforesaid is based on the theory that in a con- 
tract of fire insurance the company is a surety, and so upon the 
general equitable principles of subrogation when it, as indem- 
nitor, pays a loss caused bv the negligence of a third person its 
relation with such person is that of principal obligor and surety. 
It has all the rights against the surety which the principal cred- 
itor, so to speak, formerly had. The insured has one claim 
which he can enforce against either party, but he can have but 
one satisfaction and the party primarily liable is relievable only 
by assuming the burden. 

The right of the insurance company in the circumstances sug- 
gested, as stated by text writers, “is based upon the equitable 
doctrine that where one has been obliged to pay money to an- 
other by the nonfeasance or misfeasance of a third, who, being 
at fault, ought to bear the loss, the party so paying, as by his 
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direct obligation toward the party suffering the loss he may be 
compelled to do, shall be allowed, indirectly and through the 
right which the injured party had, to compel the wrongdoer to 
bear the burden which was imposed by his fault; although be- 
tween him and the wrongdoer there is no direct relation upon 
which to found a cause of action”: May on Insurance (4th Ed.), 
§ 454. 

Counsel for appellant, though manifestly having made a care- 
ful study of the subject has been unable to produce any author- 
ity for extending the principle stated to injuries to the person 
caused by wrongful conduct of another, where the person in- 
jured holds a policy of casualty insurance in whole or in part 
covering the loss. 

The case seems to turn on whether a contract of casualty 
insurance is one of indemnity like that of fire insurance. While 
there is some conflict, by the great weight of authority a life 
insurance contract is not of that kind but is strictly a valued 
policy; a stipulation to pay a sum certain upon the happening 
of a specified contingency: Bacon on Benefit Societies and Life 
Insurance, § 163; Joyce on Insurance, § 26; Scott vs. Dickson, 
108 Pa., 6; Emerick vs. Coakley, 35 Md., 188. Under such a 
policy the amount payable has no necessary relation to damages 
actually suffered by the beneficiary. The insured buys and pays 
for the right to have from another a specified sum upon the 
happening of a specified event. Payment for the insurance is in 
the nature of an investment. The money value of the thing 
covered by the insurance does not enter into the transaction at 
all. 

A policy of casualty insurance, ordinarily, has much the same 
features as one of life insurance, though, it is true, it more 
nearly, than one of life insurance, has the indemnity feature. 
The amount stipulated to be paid is a fixed sum as to each 
particular injury specified or is computable without any such 
definite data as in case of the loss of property. 

Our attention has been called to cases where it has been held 
that though no actual loss is suffered or the loss is partially 
repaired by voluntary contributions of a friendly or charitable 
nature, as in Globe Accident Ins. Co. vs. Helwig (13 Ind. App., 
539); Hart vs. Nat. Masonic Accident Ass’n (105 Iowa, 717), 
and Evansville & T. H. R. R. Co. vs. Holcomb (9 Ind. App., 
198), such reparation does not inure to the benefit of any party 
liable for the loss. The principle thereof does not seem to ap- 
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ply to a situation where the payment is by one liable for the 
damage. In the latter case there is good reason for applying 
the doctrine of subrogation while in the former there is none 
whatever. So such cases are not helpful in reaching a right 
conclusion as to the one in hand. 

Counsel for appellant recognize that in A:tna Life Ins. Co. vs. 
Parker (30 Tex. Civ. App., 521) the general question we have here 
was decided adverse to his contention, but argue that the logic 
of the opinion upon which the decision rests is unsound. Such 
decision was approved by the Supreme Court of Texas, as indi- 
cated by counsel for respondent: 96 Tex., 287. The court rea- 
soned that casualty insurance is more like life than like fire in- 
surance, and that it should be classed with the former rather 
than with the latter as to the right of subrogation, because in 
case of casualty insurance the right of the assured is not de- 
terminable by any definite rule for computing the money equiva- 
lent for the damages, as in case of fire insurance; that the right 
to recover the stated or other sum is a property right bought 
and paid for by the assured as in case of life insurance, not a 
mere right to indemnity for a definitely ascertainable pecuni- 
ary loss. If it be true that in the absence of some stipulation 
to the contrary a contract of casualty insurance is not for the 
reasons stated by the Texas court one of indemnity giving rise 
in the circumstances of this case to the right of subrogation as 
against the party wrongfully causing the injury, and yet the par- 
ties might give it that character by a stipulation to that effect, 
so far as we can discover there was no such stipulation in the 
contract in question. It is alleged in the answer that the re- 
spondent “at the time he was injured held a policy of insurance 
or contract of indemnity against personal bodily injury”, etc., 
and “that he recovered $2,500, for the injury in question pur- 
suant to such contract”, though it is, quite plain that what is 
pleaded as to the policy being a contract of indemnity is not 
based on any stipulation therein to that effect, but is the plead- 
er’s idea of the legal effect of a policy of casualty insurance. 
We are not inclined to adopt counsel’s view, but rather to hold 
that such a policy is an investment contract giving to the 
owner or beneficiary an absolute right, independent of the right 
against any third party responsible for the injury covered by 
the policy. If such a company desires protection against loss 
caused by the wrongs of third persons who would ordinarily be 
liable they must do so by the contracts they make; that in the 
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absence of a feature expressly making the policy of insurance 

an indemnity contract, it should not be regarded as such but 

held to be an investment contract in which the only parties con- 

cerned are the insurer and the assured or the beneficiary. It fol- 

lows that the order sustaining the demurrer must be affirmed. 
So ordered. 


SUPREME COURT OF OKLAHOMA. 


VAN ARSDALE & oe 


v8 
YOUNG.* \ 


Where, in an action on a promissory note, execution and delivery of 
which is admitted, which was given for insurance, the contract and 
application contemplated the issuance and delivery of a policy, and 
none was delivered, on a defense of no consideration the defendant 
sustains the burden placed on him, by showing that he received no 
policy nor any notice that the application had been approved. 


Where an application for hail insurance provides that the insurance 
company shall not be bound until the application is accepted and 
approved at its home office, in a suit on a note given for such in- 
surance it is incumbent on the holder thereof to show such ap- 
proval and acceptance, or acts tantamount thereto, in order that he 
be entitled to recover. 


Error from District Court, Kay County. Action by Van Ars- 
dale & Osborne against A. Young to recover on a promissory 
note given on the 28th day of April, 1902, in the sum of $22.50, 
and $10 attorney’s fee. Judgment before a justice of the peace 
was rendered for the defendant, as it was also in the District 
Court, and plaintiffs bring the case here by proceedings in 
error. 


WILLIAM KEITH (Kos Harris and Green, Martin & Tibbetts, 
of counsel), for Plaintiffs in Error. 
Joun S. Burcer, for Defendant in Error. 


Dunvy, J. 
The note in question was given in payment of a premium for 
a contract of hail insurance in the St. Paul Fire & Marine In- 
surance Company, which plaintiffs represented. The evidence 
sree ieee pe a ee 


* Decision rendered, May 14, 1908. syllabus by the Court. 
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shows that defendant signed the application for insurance and 
the note in payment therefor on the same day, and delivered 
them to the local agent, Yoeman, at Billings, Kay County, 
Okla. Yoeman sent them to the plaintiffs at Wichita, Kan., and 
plaintiff Van Arsdale, testiiving in reference to the disposition 
that was made of the application on its arrival at Wichita, says: 
“We received it from J. W. Yoeman, our agent at Billings, 
Okla., on May 1, 1902, and approved the application on the date 
of receiving it, and forwarded it, on the same day, through the 
United States mail, to the home office of the St. Paul Fire & 
Marine Insurance Company at St. Paul, Minn., for their ac- 
ceptance, approval and issuance of the policy.” The applica- 
tion, signed by the defendant, so far as the same is pertinent to 
this inquiry, reads as follows :— 

A. Young, of Owens Tp., postoffice Owens, in the county 
of ‘Kev. in the state of Oklahoma, hereby make application to 
the St. Paul Fire & Marine Insurance Company, for insurance 
upen growing grain against damage by hail only, for the sea- 
son of 1902, to the amount of five hundred dollars, from the 
day this application is accepted and approved at the home 
oftice of the company, at St. Pafil, at 12 o’clock noon, until 
September 15, 1g02, at noon, and in no event shall the com- 
pany be liable after the grain is cut, 

Etc. It also contains this further stipulation — 


I hereby declare the above statement of number of acres is 
true. That I know this application does not bind the com- 
pany until received and approved at its general office in St. 
Paul, Minn. 

The proof also shows that the application in question con- 
tained an instruction that the policy was to be sent to the local 
agent. This was signed by the local agent. The defendant tes- 
tified that the policy was to be sent to him, showing that, at least, 
in contemplation of the parties, a policy was to be issued and 
was for delivery to the defendant. 

The defendant on the trial admitted the execution and de- 
livery of the note and the application, which placed the burden 
of proof upon him, and he sustained this by showing that he re- 
ceived no policy. To this evidence the plaintiffs interposed a 
demurrer, which was by the court overruled, and it is assigned 
as one of the errors, plaintiffs insisting that it was incumbent 
upon the defendant to show not that he received no policy, but 
that the application which he made had not been accepted and 
approved at the home office of the company. Generally speak- 
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ing, this would probably be true, as this was required in order 
to complete the contract between the parties, but the evidence 
of its completion, which all parties understood defendant was 
to have, was a policy. He received none, and although he re- 
peatedly visited the agent to whom it was to be sent, and re- 
quested it, none was delivered to him, nor did he receive any 
reliable information or notice that the company had accepted 
and approved his application. The evidence of the acceptance 
and approval, if it existed was entirely in the hand of the oppo- 
site party. It was an easy matter, not a difficult one, for them 
to have established it beyond cavil or controversy, and it was a 
difficult one for defendant to have established its absence: 16 
Cve., p. 936, and authorities cited. This being true, we believe 
that there was no error in the court overruling the demurrer to 
the evidence. 

The plaintiffs then undertook to establish by evidence that the 
application had been accepted and approved at the home office 
of the company at St. Paul, Minn., in accordance with its terms. 
To do this, the application was offered in evidence, which had 
stamped upon it the words: “Approved May 3d, 1go2.” It was 
not shown by whom this was placed upon the application, where 
it was placed upon the application, nor when; nor indeed was 
any evidence whatsoever offered in reference to it, further than 
it was upon the same when identified by witness Yoeman on the 
trial. Under the terms of the contract, it will be noted that the 
application did not bind the company “until received and ap- 
proved at its general office in St. Paul, Minn.”, and, further, that 
the insurance would run “until September 15, 1902, at noon, and 
in no event shall the company be liable after the grain is cut”, 
So that, to have fixed any liability on the company, it was neces- 
sary that the application be accepted and approved at the home 
office of the company in St. Paul. Minn., and this prior to the 
time when the grain was cut, and, at farthest, September 15, 
1902. This must have been shown by the actual approval, or 
by acts tantamount thereto. ‘There was no evidence on this 
point before the court, and none offered. 

It is contended, however, on the part of plaintiffs, that the 
retention of the application and of the note, without any action 
whatsoever on the part of the company, was sufficient to con- 
stitute the contract. We cannot give our assent to this doc- 
trine because of the plain provisions of the application, which 
have been construed by many courts. See 16 Am. & Eng. Ency. 
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of Law, p. 851; Alabama Gold Life Ins. Co. vs. Mayes, 61 Ala., 
163; Pickett vs. Ins. Co., 39 Kan., 697; Ins. Co. vs. Johnson, 
23 Pa., 72; Heiman vs. Phoenix Mut. Life Ins. Co., 17 Minn., 
153; Jacobs vs. New York Life Ins, Co., 71 Miss., 658; Allen 
vs. Massachusetts Mutual Accident Association, 167 
Mass., 18; Coker vs. Atlas Accident Ins. Co. (Tex. Civ. 
App.), 31 S. W., 703. The text in Am. & Eng. Ency. of Law, 
supra, is as follows: “If, however, the application provides that 
no liability shall attach to the agent’s acceptance until the appli- 
cation has been approved by the home office, the company is 
not liable if the person upon whose life the insurance is placed 
dies, or if the property which is the subject of insurance is de- 
stroyed or damaged, before the application is approved. The 
acceptance must be signified by some act. The delay of the in- 
surer in accepting or rejecting the proposal for insurance does 
not take the place of assent.” If the company was not liable on 
its insurance contract, then it necessarily follows that the de- 
fendant was not liable on his note. 

There was some evidence offered showing that a policy was 
issued on his application, but nothing whatever was shown as 
to its terms, who, if any one, was insured under it, and what 
property it covered. It was not offered in evidence, nor was 
any foundation laid or effort made to establish the same by sec- 
ondary evidence. 

Exceptions are taken to a number of instructions given by the 
court, which are all hypothecated upon the proposition that the 
acceptance and approval of the application had taken place, and 
that the defendant was, in fact, insured. As there was no evi- 
dence upon this controlling factor in the case, plaintiffs were 
not prejudiced by the instructions, 

This case has been twice tried. In the justice of the peace 
court, defendant was given judgment; and, the plaintiffs ap- 
pealing to the District Court and trial being had before a jury, 
verdict was again rendered in favor of defendant. A motion for 
new trial was then offered to that court, averring that the ver- 
dict was not sustained by the evidence, and was contrary to law. 
On consideration thereof the court overruled the same, and 
from an investigation of the record we have come to the con- 
clusion that the evidence reasonably tends to sustain it. 

Finding no error, the judgment is accordingly affirmed. All 
the Justices concurring. 





1908.] Wilkie et al. vs. National Council J. O. U. A. M. 


SUPREME COURT OF NORTH CAROLINA. 


WILKIE ET AL. 
v8. 
NATIONAL COUNCIL J. O. U. A. M. OF UNITED 
STATES OF NORTH AMERICA.* 


The burden of showing nonpayment of dues on a certificate of a benevo- 
lent society is on the society where the issue of the certificate and 
death of the member have been shown. 


Where insured was required to be in good standing at the time of death, 
the exclusion of evidence that he was in arrears in his dues and had 
been dropped from the rolls and was required by the constitution 
and by-laws to pay such dues in order to be in good standing, was 
error. 


Appeal from Superior Court, Rutherford County. Action by 
\. D. Wilkie and others against the National Council Junior 
Order United American Mechanics of the United States oi 
North America. From a judgment for plaintiffs, defendant ap- 


peals. 


McBRAYER, MCBRAYER & MCRORIE, for Appellant. 
GALLERT & CARSON, for Appellee. 


CLARK, C. J. 

Action upon a certificate of insurance for $500. The certifi- 
cate contains a condition 

That the said C. D. Wilkie is now and shall be at the time of 
his death a beneficial member in good standing of a subordi- 
nate council and affiliating with the National Council of said 
order, and also a member in good standing of the funeral 
benefit department of said National Council in class B in ac- 
cordance with the laws of said National Council and his state 
and subordinate council now in force or hereafter ‘adopted 
prior to said death. 

The defendant pleaded said condition in its answer, and fur- 
ther that said Wilkie was not such beneficial member in good 
standing at his death, he being at that date more than eight 
months in arrears in the payment of his dues, and that by a 
provision of the constitution and by-laws of the defendant when 
a member was thirteen weeks in arrears he became in bad 
standing and non-beneficial, and that the said Wilkie had at the 
.* Decisionrendered May 20,1908. . 
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time of his death been duly and regularly dropped from its rolls 
by the defendant for that cause and was not a member in good 
standing. The court properly held that the certificate of insur- 
ance being shown and the death, the burden was on the defend- 
ant to show nonpayment of dues or other matter to avoid the 
policy: Doggett vs. Golden Cross, 126 N. C., 477. 

The defendant thereupon introduced the deposition, properly 
taken, of Stephen Collins, secretary and manager of the bene- 
ficiary degree and funeral benefit department of the National 
Council. The court sustained plaintiff's objection to the in- 
terrogatory to him in said deposition whether Wilkie was a 
member in good standing, and also to Collins’s reply that he 
was not, having been dropped from the rolls prior to his death 
upon an official notice under seal from the local lodge to which 
Wilkie had belonged. The court also sustained plaintiff's ob- 
jection to the interrogatory to this witness and his reply as to 
the constitution and by-laws of defendant governing non-pay- 
ment of dues and losing good standing, though the witness pro- 
duced a copy of the book as evidence. The witness stated that 
whether a member was in good or bad standing was not a mat- 
ter of opinion, but a matter of fact shown by the records of the 
local council. The defendant thereupon introduced the financial 
secretary of the local lodge, and offered to show by him, and 
also by the records of the lodge which he had with him, that 
Wilkie had failed to pay his dues and was not in good standing 
at the time of his death.. Both inquiries were ruled out. The 
defendant then offered to show by the recording secretary of 
said’ local lodge that Wilkie was not in good standing at his 
death; also that the witness had officially and in the mode pre- 
scribed by the regulations of the defendant sent to Collins, the 
secretary and manager of the National Council, the notice to 
drop Wilkie prior to his death from the rolls for nonpayment of 
dues, which notice had been referred to in Collins’s deposition. 
This evidence in both particulars was excluded by the court. 
The defendant then offered the clerk of the financial secretary of 
the local lodge with the records of such lodge, and offered to 
show that the entries therein as to C. D. Wilkie and nonpayment 
of dues by him were made by witness. This was excluded. 
The defendant excepted in apt time to each rejection of evi- 
dence as above. 

It is clear that error was committed, for which the defendant 
is entitled to a new trial. 





Arkansas Ins. Co. vs. Luther. 


SUPREME COURT OF ARKANSAS. 


ARKANSAS INS. CO. 
vs. 
LUTHER. * 


The inventory was burned, but insured produced a brief summary of the 
different classes of merchandise on hand in lump sums. 


Held, That this did not comply with a policy requirement that an inven- 
tory should be kept in a fireproof safe and produced. 


Appeal from Circuit Court, Baxter County. Action by I. 
R. Luther against the Arkansas Insurance Company. From a 
judgment for plaintiff, defendant appeals. 


Statement of facts by HART, J. 

This is an action to recover upon a fire insurance policy, dated 
November I, 1905, in the sum of $1,500, issued to the plaintiff 
on his stock of merchandise, store furniture and fixtures, valued 
at $2,500. The defendant set up as a defense a violation of the 
iron-safe clause of the policy. It was stated that plaintiff had 


agreed to keep his books and inventory, as well as the last in- 
ventory taken before the issuance of the policy, in a fireproof 
safe, and to deliver the same to the company for examination 
after a fire. The testimony adduced by the plaintiff shows that 
a complete inventory of his stock was taken on August I, 1905; 
that the policy was dated November 1, 1905, and that the fire 
occurred January 8, 1906; that the inventory was destroyed by 
the fire; that at the trial plaintiff produced a linen-back book, 
in which he had set down in lump the different classes of goods 
he had on hand on August 1, 1905, as follows :— 

Dry goods and notions 

Clothing and gent’s furnishings 

Hats and caps 

Shoes 

Hardware, harness, etc. 

Queensware and glassware 

Drugs and patent medicines 

Groceries and tobacco 


* Decision rendered, April 6, 1908. 
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Defendant asked him for his inventory, and he replied that it 
had been destroyed by the fire. The insurance policy was read 
to the jury. The defendant asked for a peremptory instruction, 
which was refused. There was a verdict and judgment for 
plaintiff. Defendant has appealed. 


C. S. Coriins, for Appellant. 
R. W. Irwin and L. E. Hinton, for Appellee. 


HART, J. (after stating the facts as above). 

It is admitted that the original inventory was destroyed by 
the fire; but it is claimed that the totals of each class of goods 
taken from that inventory and placed in the linen-back book as 
set out in the statement of facts is a sufficient compliance with 
the iron-safe clause of a standard policy. We do not think so. 
The principle announced in the case of Arkansas Mutual Fire 
Ins. Co. vs. Woolverton (82 Ark., 476) is decisive of the ques- 
tion. In that case, an inventory, properly itemized, was pre- 
served until after the fire and was exhibited to the adjuster of 
the insurance company. ‘Two or three sheets of the inventory 
were lost after the fire, but these lost sheets did not materially 
affect the amount. The court held that this was a substantial 
compliance with the statute in regard to the terms, conditions 
and warranties of fire insurance policies on personal property. 
The court in discussing the subject said: “The summary en- 
tered upon the ledger was not of itself a sufficient compliance 
with the terms of the policy.” In the present case no inventory 
was preserved, except the summary entered upon the linen-back 
ledger, and this was not sufficient to comply with the terms of 
the policy. 

Reversed and remanded. 





Helbig vs. Citizens’ Ins. Co. 


SUPREME COURT OF ILLINOIS. 


HELBIG 
v8. 


CITIZENS’ INS. CO.* 


The policy provided that no suit could be maintained unless commenced 
within a year of the fire. 

Held, That where the original suit was in time, the limitation did not 
apply to writs of error sued out to review the proceedings, though 
such writs were now suits on the record. 

A statutory provision that where the agent has died since the contract, 
the party contracting with him shall not be a competent witness to 
admissions by or conversations with the agent, does not preclude 
the party from testifying that the agent delivered a policy to him 
and received the premium. 

Held, That letters written by the company to its agent and entries on its 
records regarding the policy, both long after its delivery, were not 
admissible as evidence regarding it. 

Instructions that possession of the policy by the insured was presump- 
tion of its acceptance, but the question must be determined from the 
evidence, and that if it appeared that the policy had been delivered 
by the agent the presumption was that the premium was paid and 
that, in order to overcome it, the jury must find the contrary, sup- 
ported by the evidence, and that if the agent executed and deliv- 
ered the policy the law would presume its acceptance, did not put 
on the company the burden of proof on the whole evidence, but 
simply required that when the plaintiff had made a prima facie case 
by proof of delivery and possession, a finding to the contrary must 
be justified by the evidence. 

Various questions relative to pleading and practice disposed of. 


\ppeal from Appellate Court, Third District, on Appeal from 
Cireuit Court, McLean County. Action by Oscar Helbig 
against the Citizens’ Insurance Company. From a judgment of 
the Appellate Court for the Third District affirming a judgment 
for plaintiff, defendant appeals, 


Statement of facts by CARTER, J. 

This is an action in assumpsit to recover on an insurance 
policy for $1,500 alleged to have been issued by appellant to ap- 
pellee on furniture and fixtures in the Phcenix Hotel in Bloom- 
ington, which was destroyed by fire June 19, 1900. The decla- 
ration sets out in a special count the policy in hec verba. This 
suit was commenced June 17, 1901. Appellant filed a plea of 
general issue. The first trial resulted in a disagreement of the 


* Decision rendered, April 23, 1908. Rehearing denied June 4, 1908. 
VoL, XX XVIT.—42. 
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jury. On a second trial judgment was entered in favor of ap- 
pellant, but was reversed on writ of error by the Appellate 
Court: Helbig vs. Citizens’ Ins. Co., 108 Ill. App., 624. After 
this reversal judgment was again found in favor of appellant, 
which was also reversed by the Appellate Court: Helbig vs. 
Citizens’ Ins. Co., 120 Ill. App., 58. On the case being tried a 
fourth time the jury returned a verdict of $1,959.58 in favor of 
appellee. ‘This judgment, on appeal, the Appellate Court af- 
firmed, and further appeal has been taken to this court. After 
the first reversal by the Appellate Court an additional plea was 
filed by appellant setting up the following provision of the 
policy: “No suit or action on this policy for the recovery of 
any claim shall be sustainable in any court of law or equity until 
after full compliance by the insured with ail the foregoing re- 
quirements, nor unless commenced within twelve months next 
after the fire.” This plea also averred that; while the suit was 
started in the trial court within a year, a final judgment was 
rendered in favor of appellant June 14, 1902, from which no ap- 
peal was taken, and that more than two years after the fire ap- 
pellee sued out a writ of error from the Appellate Court upon 
said judgment of June 14, 1902; that the suing out of such writ 
of error was the commencement of a new suit, and that all sub- 
sequent proceedings were barred by the limitation clause con- 
tained in the policy. A demurrer to this plea was sustained. 


BARRY & Morrisey, for Appellant. 
PEIRCE & PeErRcE, for Appellee. 


CARTER, J. (after stating the facts as above). 

The testimony tends to show that appellant had issued four 
policies of insurance by the same agent to appellee; that the 
first was issued about the middle of 1898 on the same property 
and for the same amount, rate and time as the one here in ques- 
tion and expired by its own limitation; that the second was for 
$2,500 on the hotel building, dated in 1899, for three years; that 
this policy was paid in full by appellant after the fire; that the 
third policy was issued at the expiration of the first, covering 
the same furniture and fixtures and for the same amount, rate 
and time, but that appellant refused to accept the risk at the rate 
of 1 per cent because of a board partition in one of the walls of 
the hotel, and canceled the policy a few days after its issuance, 
by written notice served on appellee, the canceled policy being 
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surrendered to the agent, who stated to appellee that the com- 
pany would accept the risk at an increased rate of 1% per cent; 
that thereafter appellee ordered the policy here in question, 
which the agent wrote and gave to appellee at the latter’s store; 
and that said policy was thereupon placed in said appellee’s safe 
in his store, and appellee and his daughter testify that he then 
and there paid the agent the premium of $15. This testimony 
as to the payment is corroborated by the agent’s account cur- 
rent for the month of August, 1899 (the policy in question was 
dated August 30th of that year), returned to the company Oc- 
tober 4, 1899, wherein the agent charged himself with the re- 
ceipt of the premium. The agent died previous to the trial, and 
his testimony is not in the record. Appellant contends that ap- 
pellee’s right to recover must be based, under the declaration, 
on the theory that the premium was paid, and that in fact it was 
never paid, offering testimony tending to uphold this contention. 

The briefs of counsel ignore the rule of law, repeatedly stated 
by this court, that findings as to controverted questions of fact, 
when the verdict of the jury has been approved by the trial 
court and the judgment of that court affirmed by the Appellate 
Court, are binding on this court. The weight of the testimony 
can never be considered here: Alexander vs. Loeb, 230 IIl., 
454, and cases cited. The evidence on this question was sharply 
conflicting, nevertheless counsel on both sides have proceeded 
to argue in this court concerning it at great length. So far as 
we can discover, the briefs are apparently the same as when 
filed in the Appellate Court, except as to the title of the court 
on the covers and first pages. The opinion of the Appellate 
Court is not discussed or referred to in any manner in them. 
Such a method of presenting a case on appeal from the Appel- 
late Court falls far short of furnishing this court the assistance 
it should receive in reviewing the questions properly before it. 
In the recent case of Chicago City Railway Co. vs. Nonn (229 
lll, 191) the departure from proper practice in this regard was 
so extreme that the court deemed it necessary to strike the 
briefs from the files. The work of deciding this case would have 
been greatly lessened had counsel carefully distinguished and 
argued only the questions that the law requires this court to 
consider, 

Appellant earnestly insists that the first writ of error sued out 
of the Appellate Court was a new suit, and that all subsequent 
proceedings were barred by the one-year limitation clause con- 
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tained in the policy; that the suing out of a writ of error is the 
commencement of a new suit for all purposes: International 
Nat. Bank vs. Jenkins, 107 Ill., 291; Same vs. Same, 104 IIL, 
143; Singer & Talcott Stone Co. vs. Hutchinson, 176 IIl., 48; 
Haigh vs. Carroll, 197 Ill., 193. These decisions, and others of 
like nature in this state, refer to and construe the statute of 
limitations, and none of them have reference to a limitation in 
a policy or contract such as the one here in question. Statutes 
limiting the right to bring actions to a particular period are re- 
strictive, and will not be extended to other than those cases ex- 
pressly provided for: Sutherland on Statutory Const. (Ed. 1891), 
§ 368. It is a well-established doctrine in construing statutes 
of limitations that cases within the reason but not within the 
words of the statute are not barred: Bedell vs. Janney, 4 Gil- 
man, 193. In discussing statutory limitations in Phoebe vs. Jay, 
Breese, 268, we said (page 273): “The statute of limitations was 
made for the purpose of quieting parties after so much time has 
elapsed as affords a presumption that the evidence might be iost 
by death or forgetfulness. * * * The law, therefore. dis- 
courages lawsuits after so much time has intervened as to cre- 
ate the presumption that witnesses have died or forgotten the 
transactions, or, in other words, the law favors the diligent, 
and not the slothful.” While, under the decisions in this state, 
this writ of error must be heid to be a new suit on the record, it 
can hardly be held to be one on the insurance policy. The pro- 
vision in question in the policy, if construed as contended for 
by appellant, would in effect prevent suits on insurance policies 
containing such a limitation from being reviewed by writs of 
error. Fairly construed, that provision requires the original 
suit to be begun within a year from the date of the fire, and not 
that writs of error reviewing the proceedings in such original 
suit must also be commenced within the same period of time. 
No decisions precisely in point either in this or other jurisdic- 
tions have been called to our attention, but the following au- 
thorities tend to support this conclusion: Hamburg-Bremen 
Fire Ins. Co. vs. Pelzer Manf. Co., 22 C. C. A., 283; Harris vs. 
Phoenix Ins. Co., 35 Conn., 310; Davis vs. Stewart & Co., 26 
Ohio St., 643. 

Appellant also insists that the trial court erred in permitting 
appellee to testify that the deceased agent of appellant had de- 
livered the policy in question to him and that appellee had paid 
said agent the amount of the premium; that under section 4 of 
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chapter 51 (Hurd’s Rev. St., 1905, p. 1035) this evidence was 
inadmissible. That part of the section relied upon reads :-— 

In every action, suit or. proceeding a party to the same who 

has contracted with an agent of the adverse party—the agent 


having since died—shall not be a competent witness as to any 
admission or conversation between himself and such agent, 


Etc. This statute as it now reads went into effect July 1, 1899. 
Previous to that time this portion of the statute, in place of 
reading as it now does, “admission or conversation’, read “con- 
versation or transaction”. The amendment of this section by 
striking out the word “transaction” was obviously for the pur- 
pose of permitting transactions between the agent and the party 
to be proven but still to prevent the proof of any admission or 
conversation with the agent. As the statute now reads, we 
think the proof of the transaction in question was clearly com- 
petent. 

Appellant also offered in evidence certain letters written by 
appellant to the agent in question long after the execution and 
delivery of the policy to appellee, and also certain entries on its 
office record referring to the policy here in question, which were 
also made long after said policy was given to appellee. These 
letters and records were ex parte, self-serving statements, no 
part of the res geste, and we cannot see how they were compe- 
tent for any purpose. 

Appellant also contends that the court erred in giving certain 
instructions for appellee referring to the presumption of law 
arising from the possession of the policy. Appellee’s first in- 
struction told the jury that, if appellee was in possession of the 
policy when the suit was commenced, then the law would pre- 
sume that the policy was accepted by him, and would require 
evidence to overcome that presumption, but that the jury must 
determine that question, as well as all others, solely from the 
evidence. The second instruction for appellee stated that, if the 
evidence showed that appellant, by its agent, made and delivered 
the policy in question to appellee, the law would presume that 
the premium was paid, and before the jury could find the pre- 
mium was not paid they must find that this presumption had 
been overcome by evidence. ‘The fifth instruction stated that, if 
the jury believed that appellant’s agent executed and delivered 
the policy to appellee then the law would presume that the policy 
was accepted by him, and the jury must find it was so accepted 
unless this presumption was overcome by evidence. Appellant’s 
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argument is to the effect that these instructions practically re- 
quire appellant to assume the burden of proof on the delivery 
and acceptance of the policy and the payment of premium. Ap- 
pellant insists that the plea of verification filed after the cause 
was first reversed by the Appellate Court and sent back for new 
trial destroyed all presumption which might be indulged in pre- 
vious to the filing of this plea. Before this verification plea was 
filed appellant could not deny the execution and delivery of this 
policy as set forth in the declaration: Firemen’s Ins. Co. vs. 
Barnsch, 161 Ill., 629. After the plea was filed it could offer 
evidence tending to prove such a contention. Legal presump- 
tions do not shift the burden of proof. Their only effect is to 
create the prima facie case created thereby, and which, if no 
proof to the contrary is offered, will prevail. The burden of 
proof, meaning the obligation to sustain the truth of the claim 
affirmed by a preponderance of evidence, rested on the appellee 
throughout the trial. Proof introduced, under the pleadings in 
this case, that appellee, as set out in said instructions, was in 
possession of the insurance policy executed and delivered to 
him by appellant, would justify, if no other proof was in the 
record, the finding of a verdict in his favor. All that is meant 
by these instructions is that before the jury can find otherwise 
they must be justified in so doing by the evidence heard by 
them. This conclusion is supported by the following authori- 
ties: Supreme Tent K. O. T. M. vs. Stensland, 206 IIl., 124; 
Chicago Union Traction Co. vs. Mee, 218 Ill., 9; People vs. 
Casey, 231 IIl., 261; Compher vs. browning, 219 IIl., 429. In- 
structions must be taken as a series, and in reading these in- 
structions in connection with those given for appellant there 
was no possibility for the jury to be misled as to the burden of 
proof on the whole evidence resting on appellee. 

Complaint is also made as to the appellee’s sixth instruction, 
because it authorized the jury to find for appellee without spe- 
cifically stating in said instruction that the premium on said 
policy must have been paid by appellee. This instruction, stand- 
ing by itself, would be subject to criticism in this regard; but, 
as the fact that the proof was required to show that the premium 
was paid by appellee before recovery could be had was particu- 
larly set out in several of the instructions given for appellant, 
we do not think the jury were misled because of its omission in 
this instruction. 

Appellant also complains of the refusal of its seventh instruc- 
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tion, which requested the court to instruct the jury that in 
weighing the plaintiff’s testimony they had a right to take into 
consideration his manner and conduct while on the witness stand 
and his interest in the result of the suit. No authorities are 
cited by appellant in support of the contention that it was er- 
ror to refuse this instruction. That part of it which called at- 
tention to the interest of appellee might properly have been 
given under the authority of Chicago & Erie Railroad Co. vs. 
Meech, 163 Ill., 305; and West Chicago Street Railroad Co. vs. 
Nash, 166 Ill., 528. See, also, on this point, Pennsylvania Co. 
vs. Bersten, 140 IIl., 637. It also called particular attention to 
the manner and conduct of plaintiff while on the witness stand. 
We said in Martin vs. People (54 Ill., 225) that a court can 
hardly err in refusing to give any instruction which seems de- 
signed to influence a jury as to the credit to be given to particu- 
lar witnesses. Had this instruction been given, the jury would 
certainly have had reason to believe that in the judgment of 
the court appellee had acted differently from any other witness, 
and that therefore the court was of the opinion that such actions 
might affect the weight of his testimony: Godair vs. Ham. Nat. 
Bank, 225 IIl., 572. 

Other instructions are complained of, but as to some of them 
it is not pointed out in what respect they are faulty, and it is not 
the duty of the court to search for such reasons: Wickes vs. 
Walden, 228 IIl., 56. Certain other instructions complained of 
were properly refused because they singled out particular facts: 
Weston vs. Teufel, 213 Ill., 291; Callaghan vs. Myers, 89 IIL, 
566; Wickes vs. Walden, supra. 

While this record is not free from,errors, we do not think any 
have been pointed out that would justify reversal. The judg- 
ment of the Appellate Court will accordingly be affirmed. 

Judgment affirmed. ; 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


DUNCAN 
v8. 
MISSOURI STATE LIFE INS. CO.* 


After the policy had been forfeited for nonpayment of premium the 
company waived the forfeiture and accepted a premium note pro- 
viding that, if not paid when due, the premium should be considered 
earned, and the amount payable without reviving the policy or any 
of its provisions. 


Held, That in the absence of fraud, the insured was bound by such provi- 
sion, though he signed the note without reading it. 


Held, That the insured could not claim that the note was in conflict with 
a policy provision that no agreement varying its terms should be 
valid unless signed by the president or secretary. 

In Error to the Circuit Court of the United States for the 

Western District of Arkansas. 


JAMES F. READ (James B. McDonough and Youmans & You- 
mans, on the brief), for Plaintiff in Error. 

JAmMEs C. JONES (Jones, Jones, Hocker & Davis, on the brief), 
for Defendant in Error. 


Hook, C. J. 

This was an action by the administrator of the estate of 
Thomas M. Duncan, deceased, on a policy of life insurance is- 
sued by the Missouri State Life Insurance Company. The de- 
fense was that the policy was forfeited by the nonpayment when 
due of a note given for a part of the first premium. In response 
to this the plaintiff said the forfeiture was waived by the pay- 
ment of the note after maturity and the acceptance of the money 
by the company. At the conclusion of the evidence the trial 
court directed a verdict for the company. 

The policy was dated June 23, 1904. It contained provisions 
to the effect that the policy should be void upon default in the 
payment of any note given for a premium, also for reinstate- 
ment upon the furnishing by the insured of evidence of good 
health satisfactory to the company and the payment of all ar- 
rears and indebtedness under the policy. It required the pay- 
ment of a term premium of $210 which carried the policy for 
“% Decision rendered, March 27,1908. 22 SOttCSsti‘“SCS*~*~*~™ 
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two years and until June 23, 1906, and thereafter of a number 
of annual premiums of the same amount. One-half of the first 
or term premium belonged to the agent who solicited the insur- 
ance and he rebated it. For the other half the insured gave the 
company his note for $105 due October 1, 1904. The note re- 
cited that if it was not paid when due the policy should become 
null and void. Payment was not made at maturity, but the 
policy was reinstated November 11, 1904, upon the application 
of the insured with a showing as to his health and the making 
of a renewal note for the $105 due December 15, 1904. This re- 
newal note made like provision for forfeiture of the policy upon 
default in payment and contained the following :— 

In case this note is not paid at maturity the full amount of 
the premium shall be considered earned as premium during its 
currency and the note payable without reviving the policy or 
any of its provisions. 

Default in paying this note at maturity also occurred, and after 
fruitless requests by the company for payment it was sent to an 
attorney who collected it April 10, 1905. On November 23, 
1905, the insured applied for reinstatement of the policy, but 
the application was rejected on the 12th of the following De- 
cember upon medical advice as to his health. The insured died 
March 19, 1906, less than two years from the date of the policy. 

The general rule is that the acceptance by an insurance com- 
pany of the payment of a premium or premium note after ma- 
turity is a waiver of a forfeiture of a policy caused by the prior 
default: Phoenix Mut. Life Ins. Co. vs. Raddin, 120 U. S., 183, 
196. But we have here a contract that notwithstanding the for- 
feiture arising from default in payment the full premium should 
be considered as having been earned and the note payable with- 
out a revivor of the policy. The terms of the agreement to this 
effect are clear and unambiguous, and are not contrary to any 
rule of law or public policy. The parties were capable of con- 
tracting, and undoubtedly they cduld at the beginning have 
agreed upon the full sum of $210 for an insurance term expir- 
ing at the date of the second default. We see no reason for 
saying they could not afterward contract to the same effect. 
If the premium had been fully paid in money when the policy 
was issued a subsequent forfeiture for the fault of the insured 
in violating some condition would not have entitled him to a re- 
turn of a part of it as unearned. There is no absolute right in 
an insured to have a policy continue in force for the entire 
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period covered by a premium payment irrespective of the time 
of payment or of other conditions to which he has assented and 
a breach of which he has committed. Provisions like that 
quoted from the renewal note have been upheld by a number of 
the courts: Shultz vs. Ins. Co., 42 Iowa, 239; Shakey vs. Ins. 
Co., 44 Iowa, 540; Blackerby vs. Ins. Co., 83 Ky., 574: 
Schimp vs. Ins. Co., 124 IIl., 354; Texas Fire Ins. Co. vs. K. T. 
Lodge, 32 Tex. Civ. App., 328; Union Central Life Ins. Co. 
vs. Chowning, 8 Tex. Civ. App., 455; Laughlin vs. Life Ass’n, 
8 Tex. Civ. App., 448. See, also, Jefferson Mut. Ins. Co. vs. 
Murry, 74 Ark., 507. 

It is contended, however, that the provision in question was 
a variance from the original contract of insurance which the 
policy prohibited unless in writing made at the home office of 
the company by the president, vice-president and secretary 
thereof. Assuming without deciding that the terms of the 
original contract were changed it must be said the renewal note 
containing the provision in question was required by the com- 
pany, and accepted by it as an integral part of the contract of 
reinstatement of the policy after its first forfeiture, and such 
reinstatement was a corporate act conclusively binding upon 
the company, no more to be repudiated by it than the terms and 
conditions of the note could be by the insured. 

Again, it is contended that the insured did not read the re- 
newal note before he signed it and was ignorant of the provi- 
sion in question. ‘The only evidence of this was in a letter from 
the insured produced by the company. But, admitting the fact, 
it does not appear that the insured acted under constraint or 
deception. When he applied for and obtained the reinstatement 
of the policy after the first forfeiture he could have been re- 
quired to pay the defaulted premium note in cash. But, having 
asked an extension of the time of payment he must be held to 
have informed himself of fhe terms of the writing which he 
signed and by which he obtained what he sought. It cannot be 
held, in the absence of duress or fraud of some kind, that a man 
is to be released from a written contract he executed because he 
neglected to read it. 

The judgment is affirmed. 
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SUPREME COURT OF MISSISSIPPI. 


MISSISSIPPI HOME -INS. CO. 
v8. 
STEVENS.* 


A building insured and used as a schoolhouse was known to be so used 
by the agent, and to be vacant during vacation and at nights. He 
informed insured that the vacancy clause did not apply. The build- 
ing was burned during a vacation. 


Held, That the company was estopped to.set up the vacancy clause. 
Held, That the fact that one of the school trustees had stored hay in 


the building and it had been used by lumbermen at night, where 
these had no relation to the fire, did not affect the policy. 


Appeal from Circuit Court, Perry County. Action by B. 
Stevens against the Mississippi Home Insurance Company. 
Judgment for plaintiff, and defendant appeals. 


Haut & REDpDOCK and SmitH, HirsH & LANDAU, for Appel- 
lant. 
WarTxins & Watkins, for Appellee. 


CALHOON, J. 

Mr. Stevens bought the old courthouse of the county, was 
the owner of it, and took out a policy of insurance on it. At the 
date of the policy the building was used and occupied and in- 
sured as a “schoolhouse”. The agent soliciting the insurance 
was taken to the house by Mr. Stevens, and it was examined 
by him, and the amount of the premium agreed on. During this 
conversation the attention of the agent was called to the vacancy 
clause in the policy of insurance, and he told Mr. Stevens that 
the vacancy clause did not apply in the cases of churches, court- 
houses and schoolhouses. About two months after the policy 
was delivered the house was totally consumed by fire. 

The insurance company bases its defense on the vacancy 
clause, and on the fact that certain hay was in the building at 
the time of the fire, and the fact that on one or two occasions 
certain raftsmen, when water was high in the river near there, 
would pass a night in that building. It will be noted that the 
soliciting agent knew that the building was not occupied at 
night, and that it would not be occupied during the vacation 
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of the school, and the burning did take place during a vacation. 
During the vacation the building was in charge of one of the 
school trustees. He had a store near the building, and did at 
one time have thirteen bales of hay stored in it; but the hay 
was thoroughly baled with wire wrapping, and there were only 
three bales in the building at the time of the fire, and it is shown 
that the hay had nothing in the world to do with the burning, 
but that, in fact, it was the last thing in the house to burn. It 
is true that raftsmen did go once or twice and use the building 
at night while the school was being taught, but as soon as at- 
tention was called to it it was made to cease; ‘and it is also 
certain that this occasional night occupancy had nothing to do 
with the fire. 

Under these facts and on the course of decisions of the Su- 
preme Court of this state referred to by counsel for the appellee, 
and citations of the authorities from other states also cited in 
those briefs, we think it very clear that this case ought to be, 
and it is, affirmed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


WAIVER OF INCUMBRANCE. 


The policy provided that it should be void if the property was 
incumbered without consent. The insured wrote that he wished 
to remove his house to another location, that he had incum- 
bered the land on which it then stood, and asked if that would 
affect the insurance. The company merely replied that they 
would send an indorsement on the policy covering the house in 
its new location when moved. It was held by the Supreme 
Court of Arkansas, in the case of Capital Fire Insurance Com- 
pany vs. Johnson, decided March 4, 1907, that the forfeiture had 
been waived. 

BENEVOLENT SOCIETY—SUICIDE. 


In the case of Ferris vs. Court of Honor, decided by the Su- 
preme Court of Michigan, May 1, 1908, it was held that a pro- 
vision in a benevolent certificate that in case of suicide 5 per 
cent of the face shall be payable for each year insured, is a con- 
dition subsequent, and suicide must be proved. 


LIEN OF MORTGAGEE. 


In the case of Knowlton vs. Black, decided by the Supreme 
Judicial Court of Maine, June 8, 1907, the following official syl- 
labus was furnished :— 


When it is not stipulated in a policy of fire insurance that 
the insurance shall be payable to a mortgagee, the mortgagee 
acquires no lien on such policy until and unless “he files with 
the secretary of the insurance company a written notice, 
briefly describing his mortgage, the estate conveyed thereby 
and the sum remaining unpaid thereon”: Rev. St., c. 49, 
§ 54. 

If such lien be thus acquired, and the mortgagor does not 
consent in writing that the insurance shall be paid to the 
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mortgagee, the lien is lost, unless the mortgagee within sixty 
days after the loss enforces the lien by a suit against the 
mortgagor and against the insurance company as his trustee: 
Rev. St., c. 49, § 55. 

If, when no such lien exists and the mortgagor has col- 
lected the insurance, he offers it or part of it to the mortga- 
gee in full discharge of the mortgage debt, and it is so ac- 
cepted by the mortgagee, the mortgage debt is thereby fully 
discharged, though the sum paid was much less than the 
amount due on the mortgage. Rev. St., c. 84, § 59, applies to 
demands undisputed as well as to demands disputed. 


ACCIDENT—NOTICE. 

In the case of Phoenix Accident & Sick Benefit Association 
vs. Stiver, decided by the Appellate Court of Indiana, May 15, 
1908, it was held that an accident is an event which takes place 
without one’s foresight or expectation, and which proceeds 
from an unknown cause or an unusual effect of a known cause 
not within the expectation of the person injured. Where a per- 
son is stabbed on the highway by an insane person without 
provocation and unexpectedly, or as a result of having shortly 
before pushed the stabber from the premises of another, the 
result being wholly unforeseen and not in consequence of any 
assault being then committed by the injured party, or not as a 
result that might be expected from a prior quarrel, it was an 
accident within the meaning of an accident policy. Where the 
policy required proofs of injury to be made on blanks furnished 
by the company and the latter, upon request for blanks, failed to 
furnish them, it waived such proofs. 


BENEVOLENT SOCIETY—INSURABLE INTEREST. 


In the case of Dolan vs. Supreme Council of Catholic Mu- 
tual Benefit Association, decided by the Supreme Court of 
Michigan, May 1, 1908, it was held that an insurable interest of 
the beneficiary in case of a benevolent certificate was not neces- 
sary when not required by the rules of the order, and the 
passage of a subsequent by-law prohibiting the designation of 
such beneficiary will not affect the case. 


BENEVOLENT SOCIETY—SUICIDE—By-Laws. 
In the case of Bankers’ Fraternal Union vs. Donahue, decided 
by the Court of Appeals of Kentucky, April 28, 1908, it was held 
that in case of conflicting evidence the question of insanity in 
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case of suicide is for the jury. A wife may testify as beneficiary 
regarding facts concerning her husband that came to her knowl- 
edge, independent of the marital relation. Handing a copy of 
the by-laws to the insured is not attaching them to the policy as 
required by the statute. 


SUBROGATION—KNOWLEDGE OF AGENT. 


In the case of Fire Association of Philadelphia vs. La Grange 
& Lockhart Compress Company, decided by the Court of Civil 
Appeals of Texas, April 9, 1908, it was held that where the 
policy provided for subrogation, and that it should be void if any 
material fact was concealed, knowledge of the agent at the time 
of issuing the policy that the insured had released a railroad from 
liability for fires set by itself was knowledge of the company. 


EXPERT EVIDENCE OF SUICIDE. 


In the case of Metropolitan Life Insurance Company vs. 
Wagner, decided by the Court of Civil Appeals of Texas, April 
15, 1908, it was held, that where the question was that of suicide, 
an expert might testify as to the nature of the instrument used 
to inflict the wounds, but not as to whether they were self-in- 
flicted; this was the province of the jury. 


CANCELLATION OF POLICY. 


In the case of Home Insurance Company of New York vs. 
Chattahoochee Lumber Company, decided by the Supreme 
Court of Georgia, August 17, 1906, the following syllabus was 
furnished by the court :— 


Where a fire insurance policy was issued for a term of one 
vear, which contained provision for cancellation at the in- 
stance of the insured, and also at the instance of the insurer 
upon giving five days’ notice, in the absence of any statutory 
provision, a cancellation could only occur within the year in 
one of three ways, so as to furnish a defense in case of loss 
by fire—by the exercise of the right on the part of the insured, 
by the action of the insurer canceling the policy upon five days’ 
notice, or by an agreed cancellation. 

If negotiations were pending between an insurance com- 
pany and a holder of a fire insurance policy issued by it, for 
the purpose of cancelling such policy, but such negotiations 
had not been completed, so that the minds of the parties had 
not met and a cancellation had not become actually effective 
before the fire occurred, this would not furnish a defense to 
the company to a suit on the policy. 
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If a proposition for a cancellation by agreement was made 
by letter, and a reply by letter was relied on as an acceptance 
completing the agreement, such reply would take effect from 
the time when it was sent. 


If it was not sent until after the fire occurred, an officer of 
the insured corporation wou'!d not then have implied author- 
ity to send it, and thereby destroy any right of indemnity 
which had accrued to the company. 

An agreement for an immediate cancellation without giving 
five days’ notice can be made, and this may be shown by acts 
and conduct as well as by direct words. The burden of show- 
ing a complete cancellation is on the party asserting it. 

A verdict should not be directed except where there is no 
conflict in the evidence, and that introduced, with all reason- 
able deductions or inferences therefrom, demands a particular 
verdict. 

Under the evidence in this case it was not error for the 
presiding judge to direct a verdict. 

Taking into consideration the terms of the letter propos- 
ing a cancellation, the amount remitted as return premium, 
the indorsement of the check sent therefor, and the deposit of 
it in the bank to the general credit of the insured, the pay- 
ment of it in due course, the retention of the money by the 
insured, and the entire conduct of the parties, and, in view of 
the principle announced in the sixth paragraph above, I think 


there was enough to have authorized the submission of the 
case to the jury, under proper instructions as to whether there 
was an agreed cancellation, rather than to have directed a 
verdict. 


PLEADING AS TO Loss OF RENTS, TorTar Loss, DESTRUCTION 
BY CiviL AUTHORITIES AND RIGHTS OF MORTGAGEES. 

In the case of Reed et al. vs. Firemen’s Insurance Company, 
decided by the Supreme Court.of New Jersey, May 7, 1908, on 
demurrer, it was held that where damages for loss of rents was 
an independent part of the contract, a plea answering only a 
count on that part is sustainable. Where total destruction of 
the property is alleged, a plea that the action should not be sus- 
tained because the buildings were not totally destroyed is bad. 
A plea that such total destruction by the authorities was not 
covered by the policy—the plea showed a partial destruction by 
fire and was bad as a plea in mitigation of damages, it was held 
that the mortgagee’s rights under the mortgage clause were 
not affected by the failure of insured to comply with a demand 
for appraisers. 





Batson vs. Fidelity Mut. Life Ins. Co. 


SUPREME COURT OF ALABAMA. 


BATSON 
v8. 
FIDELITY MUT. LIFE INS. CO.* 


The policy provided that it should not be in effect until actual payment 
of premium and delivery while in good health, and that no agent had 
authority to give credit for or extend the time of payment of pre- 
mium. 

Held, That a note given the agent for the premium at the time of de- 
livering the policy was not payment. 

Held, That a receipt given by the agent for the premium which pro- 
vided that if not paid at maturity the policy should be void, is open 
to explanation by parol evidence that no payment had been made 
and that the policy had been terminated by nonpayment of the note. 


Appeal from City Court of Bessemer. Action by Mary Fran- 
cis Batson against the Fidelity Mutual Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 


PINKNEY Scort, for Appellant. 


CaBANISS & Bowlk, for Appellee. 


DOWDELL, J. 

This is an action upon a life insurance policy. The defendant 
filed four pleas to the complaint. The first and second pleas 
were a general denial of the allegations of the complaint. The 
third and fourth pleas set up special matters of defense. Issue 
was joined on the first three pleas, and special replications were 
made to the fourth plea, to which demurrers were interposed 
and sustained. We pretermit consideration of the ruling of the 
court below on the demurrers to the replications, since any con- 
sideration of these rulings, in the view we take of the case, is 
unnecessary to a final determination of the cause. 

The third plea, on which issue was taken by the plaintiff, set 
up a failure by the assured to pay the initial premium on the 
policy, a nonpayment of which by the terms of the contract ren- 
dered the policy invalid. The provisions in the contract of in- 
surance in the case before us are much the same as those in the 
case of Powell vs. Prudential Ins. Co. of America, decided at 
the present term of this court and reported in 45 South., 208. 





% Decision rendered, May 14, 1908. 
VoL. XXXVII.—43. 
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The principles of law stated in that case and the authorities 
there cited find ready application here. The contract here sued 
on provides in terms that it 
Shall net be operative and binding until the actual payment 
of the initial premium and delivery of the policy during the 
lifetime and good health of the assured. ; 


It is also stipulated in the contract and agreed to by the as- 
sured that no agent of the company has the power or authority 


To grant credit, or to extend the time for paying any pre- 
mium, or to waive any forfeiture, or to bind the company by 
making any promise, or by making or receiving any represen- 
tation or information; it being agreed that such power can 
only be exercised in writing by the president, vice-president, 
actuary or assistant actuary of the company, at its head of- 
fice, and shall not be delegated. 


The undisputed evidence is that the initial premium was never 
paid. The soliciting agent, who delivered the policy, together 
with the receipt introduced in evidence, instead of collecting 
and receiving from the assured the initial premium, as was his 
duty, and which only as such agent he had the authority and 
power to do, took the note of the assured for the initial pre- 
mium payable to himself individually at thirty days. This he 
had no authority to do, and the assured was informed of this want 
of authority in the agent by the terms of the contract. The 
note was never turned over to or accepted by the company, and 
it is not shown that the defendant company ever had any knowl- 
edge or notice of this act of the agent until after the death of 
the assured. The act of the agent in taking the note of the as- 
sured for the initial premium, without authority from the de- 
fendant company, and without any subsequent waiver on its 
part of the agent’s unauthorized conduct, or ratification of said 
act of the agent, cannot in reason be said to constitute in law 
an actual payment of the initial premium within the meaning of 
the contract. 

The receipt delivered to the assured by the agent at the time 
of the delivery of the policy, and which was introduced in evi- 
dence by the plaintiff, was open to explanation by parol evi- 
dence. It was shown, and not denied by the plaintiff, that no 
actual payment of the initial premium was made; and, this be- 
ing true, the taking of the insured’s note by the agent could avail 
the plaintiff nothing, as it was not paid at maturity, and as, for 
that matter, it has never been paid, and there being in the face 
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of the receipt given to the assured a condition that the failure 
to pay the note at maturity operated to end and determine the 
policy: Knickerbocker Life Ins. Co. vs. Pendleton, 112 U. &., 
+ 335; Fidelity 
Fidelity Mutual 


696; Iowa Life Ins. Co. vs. Lewis, 187 U. S 
Mutual Life vs. Price, 117 Ky., 25; Ressler vs. 
Life, 110 Tenn., 411. 

The third plea being sustained by the undisputed evidence in 
the case, the defendant was entitled to the general charge, as 
requested in writing, and which the court gave. We find no 


reversible error in the record, and the judgment will be affirmed. 
Affirmed. 


Tyson, C. J., and Anderson and McClellan, JJ., concur. 


SUPREME COURT OF SOUTH CAROLINA. 


CAUTHEN 
vs. 


HARTFORD LIFE INS. CO.* 


A request for a new policy on different terms, followed by a statement 
that the policy had been burned, was not evidence of the acceptance 
of a prior policy. 

An agent, when obtaining insurance for himself from his principal, is 
not acting as an agent. 

Acknowledgment of receipt of premium in a policy is simply prima facie 
evidence which places the burden on the company to prove the con- 
trary. The delivery of such a policy without demanding payment 
presumes the granting of credit. The agent might testify properly 
that such credit had not been asked for. But the refusal of such tes- 
timony is harmless where the agent testified that the company had 
no other agreement regarding the payment of premiums than what 
was contained in the policy. 

Where in such case the policy had been delivered for acceptance within 
sixty days, a letter from the agent demanding its return or the pay- 
ment of premium, written after the sixty days, was admissible. 

Where there was evidence of an extension of credit a refusal to charge 
that the policy did not take effect unless the premium was paid, or 
that the right of recovery depended on strict compliance with its 
terms, and a submission to the jury as to whether the policy was de- 
livered as a binding contract, were correct. 


Appeal from Common Pleas Circuit Court of Anderson 
County. Action by Lewis E. Cauthen against the Hartford Life 


* Decision rendered, May 1, 1908. 
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Insurance Company. From a judgment for plaintiff, defendant 
appeals. 


Dr Pass & Dr Pass and E. M. Rucker, for Appellant. 
J. E. BREAZEALE, BONHAM, WATKINS & ALLEN, for Re- 
spondent., 


Woops, J. 

The complaint alleges a contract by the defendant to insure 
the life of Carlis T. Cauthen for the benefit of his father, the 
plaintiff, for the sum of $1,000. The contract was evidenced by 
a policy of insurance issued to Carlis T. Cauthen, but in his 
lifetime destroyed by fire. The answer admits the delivery of 
the policy mentioned in the complaint, but denies there was ever 
any contract of insurance, for two reasons: First. It is alleged 
the policy was sent according to the custom of the company to 
Carlis T. Cauthen, called Charles T. Cauthen, who was the 
agent of defendant at Anderson, S. C., for inspection and ac- 
ceptance; sixty days being allowed within which to accept and 
pay the premium. Carlis T. Cauthen within sixty days refused 
to accept the policy, and requested a policy of a different kind 
with his wife, instead of his father, as beneficiary; and, though 
defendant furnished Cauthen with papers to be signed in order 
to have the change made, yet he failed to execute and return 
the same. Second. It is alleged neither Cauthen, the insured, 
nor any one in his behalf, paid the premium for the policy writ- 
ten within sixty days after its delivery, nor at any other time 
before his death; and hence there was an entire failure to meet 
this stipulation contained in the application which was attached 
to the policy, and made a part of it: “I also agree that any 
policy issued hereon shall not be binding upon the company 
until said policy shall have been delivered to me during my life- 
time and good health and the amount of the premium thereon 
been received by said company or its authorized agent and a 
receipt given therefor, signed by the president or secretary of 
said company.” The plaintiff recovered judgment for the 
amount claimed, and the defendant’s appeal raises issues as to 
the admission and exclusion of testimony, the refusal to grant 
a nonsuit, the charge to the jurv, and the refusal to grant a 
new trial. Cauthen received the policy two or three days after 
its date, which was 28th June, 1906, and died 19th October fol- 
lowing. The other points in the appeal will be made clearer if 
the motion for nonsuit be first considered. 
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The request of Cauthen for a new policy on different terms, 
with a change of the beneficiary, was no evidence that he had 
refused to accept the policy sent to him. He said in his letter 
the policy had been burned, and precisely the same security 
from Cauthen was required by the company to save it harmless 
against the Jost policy before issuing another as would be re- 
quired in case of loss of a policy of acknowledged validity. The 
request for a change of policy proves nothing for or against the 
validity of the policy. 

The main issue is made by the second defense set up in the 
answer, that the payment of the premium was a condition prece- 
dent to the validity of the policy and had not been complied 
with. Was there any evidence of its payment, or of extension 
of credit for it? In the consideration of these and all other 
questions in the cause, it is important to have in mind the fact 
that Cauthen was the agent of the defendant company in Ander- 
son, and all policies written for his territory were sent by the 
company to Marion Rich, the general agent for the state, re- 
siding in Columbia, and by him to Cauthen for collection of the 
premium and delivery of the policy. The company charged to 
Rich the premiums on all policies sent to him, and Rich, in turn, 
kept an account with Cauthen, and charged him with premiums 
on all policies transmitted to him. Upon the return of a policy 
not accepted, credit was given by Rich to Cauthen and by the 
company to Rich for the amount of the uncollected premium. 
Rich thus testified to instructions given orally to Cauthen: “TI 
instructed him that he had sixty days in which to settle premi- 
ums for the company, and that those premiums must be settled 
immediately as soon as collected, and that we had no right to 
hold out any policy beyond sixty days from the company with- 
out the written permission from the company, and, in the event 
the company would grant an extension of thirty days more, that 
was as long as it could be held.” He further testified the policy 
was sent to Cauthen for inspection, acceptance and payment of 
the premium within sixty days according to the usual custom. 
Cauthen could not be agent for the company in dealing with 
himself. In this transaction, therefore, it must be considered 
the insurance company was represented by Rich, and Cauthen 
was acting for himself. The paper introduced by defendant as a 
copy of the form of printed policy sent to Cauthen recites :— 


In consideration of the agreement contained herein and of 
the application herefor, which are hereby made a part of this 
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contract, and of the payment of the premium of ——— doi- 
lars on or before the ———— day of —, hereby insures the 


life of 
Itc. The delivery of the policy was an acknowledgment of the 
receipt of the premium, because the delivery was not to take 
place except upon payment before or at the time of delivery. It 
is true this acknowledgment of payment, like other receipts, 
was not conclusive evidence of payment, but it was prima facie 
evidence, and cast the burden on the insurer to show the pre- 
mium was not in fact paid. It was for the jury to say whether 
the evidence of payment furnished by the delivery of the policy 
was sufficiently rebutted by the evidence of Rich, the general 
agent, that the premium had not been paid. 

But, if it be assumed payment had not been made, there was 
certainly ground for the inference that credit had been extended 
for the premium. It is said that in Dargan vs. Equitable L. A. 
Society (71 S. C., 359): “As insurance agents should not, and 
as a rule do not, deliver over policies without payment of the 
premiums unless they intend to give credit, the mere fact of 
delivery without demand of the premium raises a presumption 
that credit is intended.” The evidence of Rich, the general 
agent, is relied on to show there was no credit extended, and 
that the policy was sent to Cauthen on the usual conditions that 
the policy was to be accepted or rejected and the premium paid 
in sixty days. But the testimony of Rich as to the letter trans- 
mitting the policy is very vague, and it is very significant that 
in his correspondence, while urging the prompt settlement of 
premiums to be paid by other parties, he makes no demand for 
the premium due by Cauthen himself for the policy in his pos- 
session. It is also significant that the account and agency con- 
tract between Rich and Cauthen, records of utmost importance, 
were not produced by the defendant. There is strong evidence 
that the insurance company itself regarded the policy as an out- 
standing liability. Though the sixty days, testified to by Rich 
as the limit for the examination of the policy and payment of the 
premium had passed, there is no evidence of any effort by the 
company to cancel the policy or of any complaint from it of 
nonpayment of the premium. On the contrary, in the forms 
sent to Cauthen to enable him to obtain a different policy by 
giving the company security against any demand, on account of 
that before sent to him, the policy is identified by number and 
referred to in two of the papers as “issued”, and in another as 


’ 





Cauthen vs. Hartford Life Ins. Co. 679 


“eranted” to Carlis T. Cauthen. We think there was abundant 
evidence for the jury to infer, if the premium was not paid, 
credit was extended for its payment by Rich with the acquies- 
cence of the company, and that the credit had not expired at 
the time of Cauthen’s death. The motion for nonsuit, therefore, 
was properly refused. 

Complaint is made to the admission of two letters of Lewis 
B. Gordon, vice-president of the company, to Carlis T. Cauthen, 
commending his work and prompt settlements. These letters 
were irrelevant, but they could not have had any effect to mis- 
lead the jury; and their admission is therefore no ground for 
reversal: Finley vs. Cudd, 42 S. C., 121. 

There wes no reversible error in refusing to allow Marion 
Rich to answer the question whether Cauthen had asked for 
credit for the premium, and whether such credit had been ex- 
tended. Whether the agreement between the parties showed 
an extension of credit was one of the issues in the case to be 
passed upon by the jury, but it was nevertheless competent for 
the witness to testify that Cauthen had not solicited credit as 
an affirmative fact. The error of excluding the evidence was 
harmless, however, for the witness had just testified Cauthen 
nad no agreement whatever for the payment of the premium 
different from the requirement that it should be paid in sixty 
days. The letter of Rich to Cauthen of October 2, 1906, was 
clearly competent and of probative value, because although the 
sixty days allowed as Rich testified for the payment of the pre- 
miums had then elapsed, and Rich in the letter was urgently 
demanding the return of the policies or the payment of the pre- 
miums for them, and re-examination of the parties, yet he says 
nothing of Cauthen himself being in any default. 

The defendant’s first request to charge was: “The jury are 
instructed that the contract between the parties in this case was 
in writing.” In giving this instruction the circuit judge modi- 
fied by saying: ‘The same, gentlemen, if you believe the testi- 
mony of the witnesses that it was a contract. It was not before 
me. You heard the testimony about the policy and about what 
it was, and that is a question for the jury.” Certainly the de- 
fendant cannot complain of the circuit judge refusing to charge 
there was a written contract, and leaving it to the jury to say 
whether the writing purporting to be a contract was ever one 
in fact; for the contention of the defendant throughout was that 
there was never any contract of any kind, because the conditions 
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upon which the policy was to take effect had not been com- 
plied with. In addition to this, the policy was not before the 
court, and its terms depended upon the parol testimony of wit- 
nesses, which it was the province of the jury to consider. These 
observations apply also to the modification of the second re- 
quest to charge. As we have seen, there was some evidence oi 
waiver of the requirement that the premiums should be paid in 
cash and of the extension of credit; and it was therefore proper 
to refuse the request that the contract of insurance never took 
effect unless the premium was paid during the lifetime of the 
insured, and while he was in good health. The application for , 
insurance introduced in evidence as a copy of that attached 
policy held by Cauthen contains the usual stipulation against 
waiver of any of the conditions of the policy by any agent. The 
circuit judge refused to charge these requests, which were based 
on those stipulations of the application: “That a condition 
precedent of a contract of insurance cannot be waived except 
by the company itself or a duly authorized agent, whose au- 
thority to make said waiver must be specifically shown where 
agents generally are prohibited by the terms of the contract of 
insurance from waiving its condition without the approval of 
the company evidenced in the mode or way provided by said 
contract. That the contract of insurance herein relied upon by 
the plaintiffs prohibits any agent to waive any condition of the 
contract except by consent of the company indorsed upon said 
contract.” But in the general charge the circuit judge gave 
these very explicit instructions to the jury: “I charge you that 
if this policy was delivered to Cauthen by Rich, and if Cauthen 
did not accept it, if he never relied upon it, if he accepted it only 
to examine and look at it to see whether or not he would take 
it as a matter of law, and as a matter of common sense, there 
was no contract between Cauthen and the insurance company. 
I charge you, further, that if the contract between the parties was 
that Cauthen should make the first payment before the policy 
should take effect, and he stood upon that, and Rich stood upon 
that, and both understood that was the purpose and mind of the 
parties, then the contract evidenced by the insurance policy was 
of no force and effect. But I charge you further, if the policy 
was delivered, and if Rich, by express words of his mouth, or 
by his conduct from which you could infer, or his intent was to 
credit Cauthen, and that he, Rich, looked upon the policy as a 
binding thing, and that Cauthen looked upon it as a binding 
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thing, and he intended for Cauthen to pay it when he could, 
the company is bound whether the policy said the first payment 
should be in cash or not. So the pivotal question is: Did Rich 
waive that condition in the policy? and ‘waiver’ means the in- 
tentional abandonment of a known right. That is to say, if 
Rich knew he had a right to rely upon the provision, that the 
first payment should be paid in cash, he knew he had a right to 
exact that, and he forbore that and credited Cauthen, then the 
company is bound.” Rich was the general agent of the insur- 
ance company. When the company sent to him a policy of 
insurance in advance of the payment of the premium in money, 
which expressed that it was issued in consideration of the pay- 
ment of a certain premium, it put in Rich’s hands the power to 
arrange for the payment of the premium, and to take a note or 
other promise as payment in lieu of cash payment. If there was 
any such arrangement for credit, it became a part of the con- 
tract of insurance. As we have seen, there was not only evi- 
dence that Rich made such an arrangement, but that the com- 
pany acquiesced in it. The circuit judge was therefore within 
the law in refusing to charge that the right of recovery de- 
pended on the strict compliance by Cauthen with the exact 
terms of the policy as written, and in submitting to the jury the 


question whether the company through Rich, its general agent, 
had delivered the policy as a binding contract on a promise to 
pay, and thus waived payment in cash: Hollings vs. Bankers’ 
Union, 63 S. C., 192; Dargan vs. Equitable Life Ins. Co., 71 
S. C., 356; Hagins vs. AXtna Life Ins. Co., 72 S. C., 216; Fludd 


vs. Equitable Life Assur. Society, 75 S. C., 315; Knickerbocker 
Ins. Co. vs. Norton, 96 U. S., 234; Snyder vs. Nederland Ins. 
Co., 202 Pa., 161. Numerous cases sustaining the doctrine and 
citing Knickerbocker Ins. Co. vs. Norton (96 U. S., 234) will be 
found in 9 Rose’s Notes, 407. 

The opinion of this court is that the judgment of the Circuit 
Court be affirmed. 
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COURT OF APPEALS OF GEORGIA. 


INSURANCE CO. OF NORTH AMERICA 
vs. 


DE LOACH & CO.* 


A fire insurance company which, through its agent, has either actual or 
constructive notice of the existence of outstanding insurance upon 
property when it issues a policy upon the same property, is estopped 
from insisting upon a clause in the policy whereby it is to be void 
if there be outstanding insurance. 

An indorsement upon an insurance policy susceptible of two construc- 
tions will be construed most strongly against the insurer. 


Error from City Court of Reidsville. Action by De Loach & 
Co, against the Insurance Company of North America. Judg- 
ment for plaintiff, and defendant brings error. 


KING, SPALDING & LITTLE and W. G. WARNELL, for Plain- 
tiff in Error. 

W. T. BURKHALTER and HinEs & JoRDAN, for Defendant in 
Error. 


RUSSELL, J. 

Suit was brought upon an insurance policy in the sum of $1,- 
200, written by the defendant company on the plaintiffs’ stock 
of goods. The policy contained the usual clause making it void 
in the event that additional insurance, whether already existing 
or thereafter to be procured, should be taken without the writ- 
ten consent of the company. Upon the policy is indorsed the 
following entry: “$500 additional concurrent insurance per- 
mitted.” At the date that this policy was issued the insured 
had in force two policies of the .Etna Insurance Company, 
amounting to $2,c00, on the same stock of goods. The proof 
discloses that the agent of the defendant company at the time 
he issued the policy sued on knew that the AZtna Company had 
in force insurance on the same stock of goods, but whether he 
knew the amount of it does not appear. The plaintiffs secured 
a verdict, and the insurance company excepts. 

1. The specific point made by the insurance company is that, 
admitting that ordinarily the issuance of a policy of insurance, 





* Decision rendered, Feb. 24, 1908. On rehearing, Feb. 28, 1908. Syllabus by the Court. 
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with knowledge that there is other insurance upon the same 
property, is a waiver of the stipulations in the policy against 
other insurance, still, to have this result, the agent of the insur- 
ance company must not only have knowledge that there is other 
insurance, but must also know the extent of the same, and that 
in any event, the amount of the outstanding insurance being 
unknown, the fact that in the present case the agent of the com- 
pany put upon the policy a written provision that the additional 
concurrent insurance should not exceed $500 should be held to 
be a limitation upon the extent of the waiver. The proposition 
that, it the agent of the insurance company issued this policy 
with knowledge that there was $2,000 of concurrent insurance 
outstanding in the A\tna Company on the same property, there 
would be a waiver as to such policy, and that the insurance 
company could not claim an avoidance on account of it, is well 
settled: Johnson vs. AXtna Ins. Co., 123 Ga., 204, 51 S. E., 339, 
107 Am. St. Rep., 92. We do not think it material whether the 
amount of this outstanding insurance was actually known or 
not, in the absence of some suppression of truth by the insured 
as to it; for the knowledge which will effectuate a waiver in- 
cludes, not only that which is actually known, but also that 
which might have been ascertained by reasonable inquiry. The 
knowledge of the amount of the policy may be either actual or 
constructive. “Notice which is sufficient to excite attention and 
put a party on his guard and call for inquiry is notice of every- 
thing to which such inquiry might have led.” And this is ap- 
plicable to the circumstances under which a waiver of the con- 
ditions of an insurance policy may arise: May on Ins., § 501; 
Gandy vs. Orient Ins. Co., 52 S. C., 224; Phoenix Ins. Co. vs. 
Raddin, 120 U. S., 183; Reynolds vs. Comm. Fire Ins. Co., 47 
N. Y., 597; Lebanon Mut. Ins. Co. vs. Kepler, 106 Pa., 28. 

2. If we should concede that the words indorsed on the policy 
“$500 additional concurrent insurance permitted” were suscepti- 
ble of two constructions—the one that the agent, not knowing 
the amount of the outstanding insurance, was attempting to 
guard against an excessive amount, so that the amount given 
should relate to that already in force; and the other that it re- 
lated to the insurance to be taken in addition to that outstand- 
ing at the time the policy was written, including that then being 
written—the court would be compelled to adopt the latter con- 
struction, for the provisions of a policy are to be more strongly 
construed against the insurer: Mo. St. Life Ins. Co. vs. Love- 
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lace, 1 Ga. App., 447 (4). Of course the intention of the parties 
is to be first considered, and even in a case of doubt the court 
is to go no further than a fair construction of the language used 
will permit: North British & Merc. Ins. Co. vs. Tye, 1 Ga. 
App., 389. But there is much in the parol testimony which in- 
dicates that by the use of the word “additional”, it was the in- 
tention of the parties to waive objection to any policies which 
had previously been written. 

We, therefore, conclude that the insurance company was es- 
topped from complaining of the existence of the outstanding 
insurance by reason of the fact that it had waived any right to 
avoid the policy on account of the additional insurance by ac- 
cepting the premium, with notice, actual or constructive, of its 
existence. As the Supreme Court of the United States says in 
the Raddin Case, supra, upon a similar question: “To hold 
otherwise would be to maintain that the contract of insurance 
requires good faith of the assured only, and not of the insurers, 
and to permit insurers, knowing all the facts, to continue to re- 
ceive new benefits from the contract while they decline to bear 
its burdens.” 

Judgment affirmed. 


On Rehearing. 


RUSSELL, J. 

After a careful consideration of the motion for rehearing no 
reason appears why further argument can be of any advantage. 
The amount of insurance that De Loach & Co. had in the 
Etna Insurance Company at the time of the issuance of the 
policy which is involved in this case and the exact amount of 
each policy is immaterial and practically unimportant in reach- 
ing the ruling that the agent was presumed to know the amount 
of this outstanding insurance, because, by the exercise of ordi- 
nary care, he could have known it before delivering the policy 
or collecting the premium. Investigation into the various 
grounds of the motion has only strengthened our conviction 
that our judgment is right. The application for a rehearing is 
therefore denied. 

Counsel for plaintiff further ask “that, in the event this court 
takes a different view of the matter from counsel and declines 
a rehearing (petitioner's counsel being profoundly impressed 
with the conviction that the rulings of the court in this case 
conflict with the rulings of the Supreme Court, as hereinbefore 
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set out), the court will reopen this case, and will certify to the 
Supreme Court of Georgia the questions: (1) As to whether or 
not the alleged information to Sorrier, the agent of the defend- 
ant company below, as to other insurance, the parol proof 
thereof and the ruling that the same constituted a waiver does 
not necessarily conflict with the rulings of the Supreme Court oi 
Georgia in the cases of Rogers vs. Atkinson, 1 Ga., 12, and 
Morris vs. Imperial Ins. Co., 106 Ga., 462. (2) Whether the 
ruling of this court that the indorsement upon the policy sued 
on ‘$500 additional concurrent insurance permitted’ referred to 
insurance thereafter procured, and not to insurance theretofore 
written and existing at the time the policy was written, said 
ruling amounting, as construed by counsel, to a reformation of 
the policy in the City Court of Reidsville so as to read $2,500 
additional concurrent insurance permitted, and failing to give 
effect to the plain ordinary meaning of the words employed and 
their reasonable intendment, does not necessarily conflict with 
the rulings of the Supreme Court of Georgia in the case of 
Fowler vs. Preferred Accident Ins. Co. (100 Ga., 330), and in the 
case of Clay vs. Phoenix Ins. Co., 97 Ga., 53. 

As we find absolutely nothing in the decision of this case or 
in the opinion of this court filed therein which is not in accord 
with the rulings of the Supreme Court in the cases cited, we 
are constrained to decline to reopen the case for the purpose 
of certifying to the Supreme Court the questions presented by 
the plaintiff in error. Our specific ruling is that the evidence 
adduced in the present case shows a waiver of one of the ma- 
terial conditions of the policy—the covenant of the assured that 
other insurance would avoid the contract. The fact that parol 
evidence is inadmissible to vary the terms of the written con- 
tract has no application whatever to the question before us, nor 
does the equally well-settled principle that a city court is without 
jurisdiction to reform a contract affect the decision of this case. 
The decision in Rogers vs. Atkinson (1 Ga., 12) is only eon- 
cerned with the first proposition, and Fowler vs. Ins. Co. (100 
Ga., 330) rules that city courts cannot administer equitable re- 
lief. 


The purpose of the parol evidence in this case was not to 
alter the terms of the written contract. A written contract can 
stand with its binding force absolutely unaffected, and yet it 
may be that a waiver of some of its conditions or stipulations 
is absolutely necessary to its existence. In some cases incon- 
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sistent clauses will absolutely destroy a writing unless that con- 
struction which will preserve the intention of the parties be 
adopted. The rule of law which will not suffer the provisions 
of a written instrument to be in any way affected by parol rests, 
it is true, on the presumption that all antecedent and contem- 
poraneous negotiations were merged in the written instrument; 
but beyond that it rests upon the further presumption that the 
parties to the writing intended to make a contract which (either 
of their own volition, because of the importance of the matter, 
of because by legal compulsion, a writing is required) they de- 
sire reduced to writing. It is never to be presumed that either 
party to what is assumed to be a written contract intended that 
the instrument which the parties had taken the pains to reduce 
to writing should be an absolute nullity; that the parties in- 
tended to create a false token, and while pretending to con- 
tract about something, were agreed only on the proposition that 
they would contract about nothing. 

In the present instance it is undisputed that De Loach & Co. 
had $2,000 of insurance in the ‘Etna Insurance Company on 
their stock, and were solicited by the agent of the plaintiff 
in error to take more insurance. The agent was told by them 
that they had insurance on their stock of goods. The exercise 
of ordinary care and diligence would have led to the information 
that this insurance amounted to $2,000. So we have a contract 
which the parties intended should give insurance actually de- 
stroying insurance, and the defendant in error (according to the 
contract) paying for the privilege of reducing their protection 
against loss by fire several hundred dollars. The parties must 
be presumed to have intended to contract honestly, and with 
the intention of giving the insured something for their money. 
And yet, giving effect to every provision in the policy the com- 
pany was going to collect, and, according to the policy, did 
collect, a premium upon a contract which both parties knew 
was void, because they knew that the insured were violating 
the contract in having $2,000 other insurance when they had 
covenanted not to have over $500 concurrent insurance. Ii it 
was the intention of the parties to make a contract at all, it 
was to be a contract by which the company agreed, in consider- 
ation of the premium paid, to insure the stock of goods for 
$1,200. If this was not the intention, then there is no contract. 
The contract is to be void unless otherwise provided by agree- 
ment indorsed hereon or added hereto “if the insured now has 
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any other contract of insurance,” etc., and the only 
indorsement or addition to the contract is for “$500 concurrent 
insurance.” Both parties know that the defendants in error had 
$2,000 insurance, and yet the contract only allows them to have 
$500 other insurance. The agent proposes and signs the writ- 
ing, with knowledge that it is void, the merchants accept the 
policy and pay the premium, knowing it is worthless. Both 
parties take the pains to reduce to writing an instrument which 
expressly stipulates it shall be void upon a certain condition 
which they know already exists, and which has not been at- 
tempted to be altered. This is the only conclusion that can be 
reached, unless we presume that it was the intention of the 
parties to contract with reference to $1,200 of insurance, and 
that the insurer, with knowledge of the fact that the insured 
has such an amount of other insurance as prevents a contract, 
waives this stipulation in order that the contract can be created 
and the company thereby receive the premium. It is no answer 
to this proposition to say that the insured might cancel the pre- 
existing insurance, and that that might have been the intention 
of the parties. If the insurance in the “Ztna was in force when 
the contract was made, and both parties actively or construct- 
ively knew that fact, then the policy now before us was void 
and not merely voidable when delivered, and neither amend- 
ment, reconstruction, nor resurrection can reach that which is 
absolutely void in law. That construction which will uphold a 
contract is to be preferred to that which will destroy it. We, 
therefore, thought the court rightly admitted the evidence in re- 
lation to the knowledge of the insurer upon the point of the ex- 
isting insurance upon the stock in question. This evidence 
was not permitted to vary the contract as expressed in writing, 
but was material to show whether there was in fact any con- 
tract at all. 

There is no need of certifying a question to the Supreme 
Court upon this point, because the evidence objected to was 
admissible to explain whether the words “additional concur- 
rent insurance” referred to insurance which had already been 
taken out, or to that which might be procured. So far from 
there being reason why this court should inquire whether our 
holding in the present case is in conflict with the decision in 
Clay vs. Insurance Co., (97 Ga., 55), our holding is squarely in 
line with the opinion pronounced by Judge Atkinson in that 
case. In the Clay case, supra, the policy was sought to be 
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avoided because there was a mortgage upon the property in- 
sured, just as in the present case payment is resisted because 
it transpires that the insured had other policies upon the same 
risk which are not mentioned in the contract of insurance. 
Otherwise there is no real difference between the cases so far 
as this feature is concerned. It having been shown in the Clay 
Case that the agent knew the property insured was mortgaged 
at the time the policy issued (just as the evidence in the case 
before us shows that the agent, presumptively at least, knew 
that the property covered by the present policy was also pro- 
tected by other policies for an amount largely in excess of the 
company’s express permission), the Supreme Court said: 
“To allow the company to defeat a recovery by simply show- 
ing that a mortgage existed upon the property at the time the 
insurance was effected would be to impute to it a deliberate 
purpose to defraud the assured. It would be to permit the 
company to say to the assured: We had no intention of insur- 
ing your property in the first instance. The policy of insurance 
is a false token, by means of which we have obtained your 
money in payment of premiums. We received and retained 
the money with no intention of affording to you the immunity 
from loss which you had a right to expect the policy would 
afford. Courts will not in such a case impute a fraudulent 
purpose to the insurance company in the execution of its con- 
tract of insurance, but will rather presume that the policy was 
issued in good faith and with an honest purpose to afford to the 
assured immunity against loss as stipulated therein. It will 
be presumed conclusively, when, with knowledge that there was 
a mortgage upon the property, it nevertheless issued the insur- 
ance and accepted the premium, that it intended to waive the 
condition in question, and which would have the effect otherwise 
to render the policy void. In such a case, if the company in- 
tend afterwards to insist that the condition is a valid one, it 
should refuse, in the first instance, to issue the policy, or, having 
issued it, it should exercise its right of cancellation before a loss, 
and failing this, it is estopped to rely upon the breach of con- 
dition. It would have no right so to deal with the assured as 
to lead him to believe that his property was in fact insured, when 
the policy, according to its contention, was really void.” 
30th in the motion for rehearing and in the first question 
which counsel ask us to certify to the Supreme Court it is in- 
sisted that the ruling of this court is in conflict with the decision 
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in Morris vs. Insurance Co., 106 Ga., 461. The point there 
ruled, that knowledge by the agent of the fact that the insured 
had not kept a set of books before the policy issued would not 
amount to a waiver of a covenant of the insured contained in 
the policy, by which the agent agreed thereafter to keep a cer- 
tain set of books, is absolutely sound, and it would be worse than 
useless for us to certify it to the Supreme Court for review. 
But the ruling in that case can have no possible bearing here. 
As well said by Judge Fish on page 469 of 106 Ga.: “The doc- 
trine of estoppel was not applicable under the circumstances 
stated. * * * The stipulation in question calls for this re- 
quirement in the future without regard to how he may have con- 
ducted his business in the past.” But we apprehend, if Morris 
had expressly warranted that he had them at the very moment 
that the contract was being made on hand and in daily use a com- 
plete set of books, and had agreed that his policy should be void 
if this was not true, and yet the agent wrote the policy, though 
he knew it to be untrue, that the Supreme Court would have 
held in conformity with the ruling in the Clay Case, that the is- 
suance of the policy and the acceptance of the premium by the 
agent with Knowledge amounted to a waiver, and estopped the 
company from insisting upon the stipulation. It will never do 


to hold that either a person or a corporation can deliberately 
charge and receive something for nothing. 

For these reasons, the application for rehearing with a view 
of certifying the questions heretofore mentioned is refused. 


VoL. XXXVII.—44. 
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SUPREME COURT OF ARKANSAS 


SMITH kT AL. 
v8. 
SMITH.* 
The insured applied for a policy and executed his premium note. He 
accepted a different policy from that applied for, and gave a receipt 


for it and paid his first note without objection. 


Held, That he was not entitled, four months later, to rescind the con- 
tract and receive back the money paid on the note. 


Appeal from Mississippi Chancery Court. Suit by D. A. 
Smith against J. M. Smith and others. Decree for plaintiff, and 
defendants appeal. 


J. T. Caston, for Appellants. 
TAYLOR & LITTLE and MATHES & WESTBROOKE, for Appellee. 


° 
McCuLLocH, J. 


Appellee, D. A. Smith, made application on September 14, 
1903, to the New York Life Insurance Company, through ap- 
pellants Smith & Scivally, its soliciting agents, for a policy of 
insurance on his life, and executed to appellants his two promis- 
sory notes, each for the sum of $276.75, payable on Novem- 
ber £, 1903, and January 1, 1904, respectively, for the first annual 
premium on the policy. He paid the first note at maturity, and 
in May, 1904, judgment was rendered against him in the circuit 
Court of Mississippi County in favor of appellants on the other 
note, and that judgment remains unsatisfied. 

Appellee instituted this suit in equity on April 14, 1905, 
against appellants to recover back the sum paid in discharge of 
the first note, and to enjoin the enforcement of the said judg- 
ment rendered on the other note. He alleged in his complaint 
that the form of insurance policy which he applied for was 
what is known as a 20-payment life policy; that he relied 
upon appellants as agents of the company to furnish him that 
form of policy, and gave his notes for the premium; that he paid 
the first one at maturity, and suffered judgment at law to be ren- 
dered against him on the second, relying on the promise of ap- 


* Decision rendered, May 18, 1968. 
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pellants to furnish that form of policy; that the policy had not 
then been delivered; and that he discovered afterwards that 
the policy issued by the company to him was not the kind ap- 
plied for, but was different in form and substance, being what 
is commonly known as an ordinary life policy with 20-year set- 
tlement option. Appellants answered, admitting that the form 
of policy originally applied for was a “20-payment life’, but 
alleged that the company, for some reason, declined to issue 
that kind of policy to appellee, and issued in lieu thereof the kind 
known as “ordinary life, with 20-year settlement’; that ap- 
pellant amended his application so as to ask for the last men- 
tioned form of policy, and that it was delivered to him; and that 
he executed his written acceptance of same before he paid the 
first note. The cause was heard on the pleadings and proof, 
and the Chancery Court granted the relief prayed for in the com- 
plaint. 

The evidence does not, we conclude, warrant the decree 
granting relief to appellee. He signed a receipt dated October 
17, 1903, accepting the policy in the changed form. In his depo- 
sition he denies all recollection of having signed the receipt, 
but does not positively deny the genuineness of the signature. 
His statements on this point are equivocal. One of the appel- 
lants testifies positively that appellee signed the receipt, and 
other testimony establishes the fact that the signature is gen- 
uine. We find it to be established by the evidence that he signed 
the receipt accepting the policy. This receipt bears date Octo- 
ber 17, 1903, before the first note, which he paid, matured. 
Appellee admits that he received the policy and had his atten- 
tion cailed to its changed form a short time—from one to 
four months—after judgment was rendered against him in May, 
1904, on the last note. This was from 7 to 10 months before 
he commenced this suit. Meanwhile he made no objection to 
the form of the policy, and kept it in his possession. It was 
his duty to reject the policy if he did not want it, as soon as he 
ascertained that it was not of the kind he ordered. Failing to do 
this, he is deemed to have accepted it in the changed form, and 
cannot avoid payment of the premium: Remmel vs. Griffin, 81 
Ark., 269. He claimed that, when the policy came to the posses- 
sion of the agents, one of them represented to him that it was 
the kind of policy applied for, and that he left it with the agents 
and paid the first note, relying upon that representation. Even 
if that be true, he admits receiving the policy into his possession 
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and obtaining actual knowledge of its contents long before bring- 
ing this suit or otherwise making objection to the policy. There 
is some conflict in the evidence as to difference in premium on 
the two kinds of policies, but the amount of annual premium re- 
cited in the policy which was delivered corresponds preciselv 
with the amount of the two notes, and this is what he agreed to 
pay. 

The decree is reversed, and the complaint is dismissed for 
want of equity. 


SUPREME COURT OF CALIFORNIA. 


MILWAUKEE MECHANICS’ INS. CO. 
vs, 
WARKEN ET AL.* 


In an action to recover on an agents’ bond where the report and ac- 
count of the referee appointed for that purpose was before the court 
as a prima facie case and evidence was being taken for the purpose 
of confirming or setting aside certain items, it could not be ob- 
jected that there was nothing before the court because no final ac- 
count had been rendered by the referee. 

The contract with the agents stipulated for 35 per cent of the gross pre- 
miums received as compensation after deducting all return premi- 
ums, rebates and reinsurance. 

Held, That the agents were chargeable with 35 per cent of the return 
premiums on policies written by them that were paid for by the 
company after the termination of the agency. 


Department 1. Appeal from Superior Court, City and County 
of San Francisco. Action by the Milwaukee Mechanics’ Insur- 
ance Company against A. M. Warren and others. Judgment 
for defendants, and plaintiff appeals. 


E. W. McGraw, for Appellant. 

REDDY, CAMPBELL & METSON (Campbell, Metson & Camp- 
bell, Edward K. Taylor and Thomas H. Breeze, of counsel), 
for Respondents. 

Stoss, J. 

On March Io, 1894, the plaintiff, an insurance corporation, 
entered into a written agreement with the defendants A. M. 


*% Decision rendered, Jan. 19, 1907. 
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Warren and J. B. Lanktree, whereby said Warren and Lank- 
tree were appointed general agents of the company for the 
Pacific Coast from April 15, 1894. One of the conditions of the 
appointment was that the agents should give to the plaintiff 
a bond in the sum of $20,000 to secure the due performance of 
their duties, and such bond was accordingly executed and de- 
livered by A. M. Warren and J. B. Lanktree as principals and 
J. D. Maxwell, A. A. Warren and Wm. P. Jones as sureties. 
The agency terminated on May 1, 1895, and this action was 
brought on the bond to recover $12,976.07, claimed to have 
been collected by Warren and Lanktree for the plaintiff and to 
be due from them upon the termination of the agency. The 
defendant A. M. Warren was served, but did not appear, and his 
default was never entered. The defendant A. A. Warren was 
never served. The defendants Lanktree, Jones, and Maxwell 
appeared and answered, denying that Warren and Lanktree had 
failed to account for and pay over to the plaintiff any moneys re- 
ceived by them for it. Findings and judgment went in favor of 
the defendants who had appeared. The plaintiff moved for a new 
trial, which was denied, and now appeals from the judgment 
and from the order denying its motion for a new trial. 

On the appeal from the judgment the plaintiff contends that 
some of the findings are insufficient in form, and that there is 
a failure to find upon one material issue. In the view which we 
take on the other appeal we consider it unnecessary to pass upon 
these points. 

The motion for a new trial was based on the alleged insuffi- 
ciency of the evidence to sustain the findings, to the effect that 
the defendants Warren and Lanktree “did account for, pay over, 
and deliver to said company and its authorized agents all of the 
money that came into their hands which belonged to the said 
company, and every part and portion thereof, over and above 
all commissions and allowances due to them, said Warren and 
Lanktree, and over and above all payments made by them for 
said plaintiff,” and “that said Warren and Lanktree did not col- 
lect, receive, or retain, and that they do not retain, and did not 
at the time of the commencement of this suit retain, the sum 
of $12,976.07 of the moneys of plaintiff, or any sum of or moneys 
whatever belonging to said plaintiff’. An examination of the 
statement on motion for new trial convinces us that these find- 
ings have no substantial support in the evidence. 

The agreement under which Warren and Lanktree were act- 
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ing for the plaintiff, after stating that said Warren and Lank- 
tree have been appointed by the said Milwaukee Mechanics’ 
Insurance Company as its general agents and supervisors for 
its Pacific Coast Department, contained the following stipula- 
tions :— 


(2) All agents’ commissions, salaries, clerk hire, office, 
traveling and adjusting expenses, rents and telegrams to be 
paid by said Warren and Lanktree, excepting taxes, board 
fees, costs of litigation, and all company blanks, policy regis- 
ters, expressage for supplies to agents only, and other sup- 
plies necessary to the business, which are to be paid and fur- 
nished by the said company and which are to remain the prop- 
erty of said company. (3) As compensation for such services 
as general agents and supervisors, the said Milwaukee Me- 
chanics’ Insurance Company agree to pay to or allow War- 
ren and Lanktree to retain 35 per cent of the gross premi- 
ums received by said company in the territory hereby de- 
nominated the Pacific Coast department, after deducting all 
return premiums, rebates and reinsurances. (4) The said War- 
ren and Lanktree agree to * * * keep accounts of agents, 
collect and remit all balances of accounts, as collected, and for 
moneys received by them, to the company by drait. Said 
Warren and Lanktree to give a good and sufficient bond with 
approved sureties for $20,000 thereby securing the said com- 
pany for all premiums reported and moneys received in their 
department. No premiums to be left uncollected and unpaid 
for a longer term than ninety days from the first of the 
month following the month in which they were written. (5) 
A contingent commission of 5 per cent of all the net profits 
realized by said company from business done within the terri- 
torial limits and places aforesaid; said net profits to be as- 
certained by deducting from gross premiums on policies and 
‘certificates of insurance underwritten for said company on 
property located within the territorial limits and places afore- 
said, the amounts paid out and allowed by said company for 
losses, commissions, return premiums, reinsurances, cancel- 
lations, licenses, taxes of any kind, and all other local and 
general agency expenses. The said contingent commission 
shall be computed and paid on the 15th day of October, 1895. 
If this contract shall not be renewed, the contingent commis- 
sion then due on the above date shall be computed by said 
company by charging up to loss account 50 per cent of the 
premiums upon policies then in force, and at the expiration 
of all policies of insurance in force, after deducting for any 
losses and return premiums, the balance, if any; shall be paid 
to Warren and Lanktree. This contract to remain in force 
for the term of one year, to wit, from the 15th day of April, 
1894, to the 15th day of April, 1895, with the privilege to 
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either party hereto to terminate the same at any time by giv- 

ing sixty days’ notice. 

The bond sued upon was in the sum of $20,000, and, after 
reciting the appointment of Warren and Lanktree and their 
duty to keep true and accurate accounts of the property of the 
company coming into their hands, and of their receipts and dis- 
bursements on account of the company, provided that if 

The said A. M. Warren and J. B. Lanktree shall well and 
truly perform all and singular the duties of general agents oi 
said company, and shall account for and pay over and de- 
liver to the treasurer of the said company, or to such other 
person as the said company, or its authorized agent, may di- 
rect, all such moneys, property, documents, supplied books 
and papers, and stationery of the said company, as shall come 
to and be in their possession, or actual control at the time, 
and in the manner which may now or hereafter be provided by 
charter or rules of the said company, or by direction of its 
board of directors, or of the president or acting president of 
the said company, * * * then this obligation shall be 
void, otherwise of force. 


From the statement on motion for a new trial it appears that, 
when the case came on for hearing, the plaintiff offered in evi- 
dence the deposition of G. W. Mansfield, superintendent of 
agencies of the plaintiff company. Mr. Mansfield testified that 
he came to San Francisco in the early part of April, 1895, to 
examine the condition of the company’s affairs and its general 
agency. Up to the 15th of May he was endeavoring to secure 
from Warren and Lanktree a statement of their accounts with 
the company. On the 17th of May, on arriving at the office 
of Warren and Lanktree, he was informed that the vault of that 
firm had been entered during the night, and the books of account 
had been cut and mutilated to such an extent as to make it im- 
possible to state an accurate account from them, and no com- 
plete statement of account was in fact ever given by Warren 
and Lanktree. The witness produced copies of the monthly 
accounts which had been sent to the company at its home of- 
fice by Warren and Lanktree during the continuance of the 
agency. These accounts showed the total amount of business 
written, the premiums due on the same, the commissions cred- 
ited to Warren and Lanktree upon the basis of the total business 
written, and the expenses chargeable to the company. They 
did not show the amount of premiums actually collected. 
Plaintiff then called as a witness one Thomas, bookkeeper for 
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Warren and Lanktree, who testified to some extent regarding 
the mutilated books, pointing out in detail the pages that had 
been removed from such books. At this point in the trial the 
court made an order appointing George W. Reynolds referee, 
“to make an accounting and take evidence and report the same 
to the court”. This order was made on May 12, 1898. No 
further proceedings appear to have been had in court until 
January 21, 1901, when, as appears by the statement, the hear- 
ing was resumed, and there was presented and read to the 
court a report of the referee. This report points out at consid- 
erable length the difficulties encountered by the referee in the 
making up of an account between the parties; such difficulties 
arising from the mutilation of the books and from a loose 
method of keeping the accounts of Warren and Lanktree. Ac- 
companying the report the referee submitted to the court sev- 
eral tabulated statements showing the condition of the accounts 
between the plaintiff and Warren and Lanktree, so far as the 
referee was able to trace them. These statements, however, 
were declared by the referee not to be final, but to be subject 
to the instructions of the court as to certain points involved in 
the taking of the accounts. As they stood, the statements of 
the referee showed that Warren and Lanktree were indebted to 


the plaintiff in the sum of something over $9,000. Thereupon 
the referee was questioned at great length by counsel on both 
sides and by the court, and at the close of his examination other 


witnesses were called and the case was finally submitted to the 
court. 


The contention of the respondent is that inasmuch as the case 
was referred to the referee to state an account, and as he never 
did state a final account, there was no evidence whatever be- 
fore the court and nothing upon which a finding in favor of the 
plaintiff could be predicated. Probably it would have been bet- 
ter practice, in view of the iact that a reference had once been 
made, for the court to either resubmit the matter to the ref- 
eree, with instructions to make a final report based upon such 
directions as to the manner of making the accounts as the 
court might see fit to give, or if the court decided to hear the 
matter itself, to vacate the order appointing the referee, and 
proceed to take testimony. Neither of these steps was taken. 
What seems to have been done was that the referee made his 
partial or qualified report, and then testified as a witness re- 
garding the items of his account, and that upon this testimony 
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and that of other witnesses the court made its findings. If this 
procedure was irregular, we think the respondents are in no 
position to take advantage of such irregularity. No objection 
was made by them to the course followed. All of the the par- 
ties in the lower court appear to have proceeded upon the the- 
ory that the referee’s statements of account attached to his 
report were to be taken as a prima facie showing of an indebt- 
edness of some $9,000 due from Warren and Lanktree to the 
plaintiff, and that further testimony—i. e., that of the referee 
himself and of other witnesses—-was to be taken to increase 
this apparent balance or reduce it, as the case might be. After 
the referee had submitted his report a colloquy took place be- 
tween court and counsel; the court stating in effect that the 
report of the referee made out a prima facie case in favor of the 
plaintiff to the extent of $9,000, and that counsel for defend- 
ants could take up, one by one, the items charged against War- 
ren and Lanktree, and seek, by eliminating some of them, to 
reduce or extinguish this apparent balance. The only answer 
made to this by counsel for defendant was a request for a con- 
tinuance before commencing the examination of the referee. 
The continuance was granted, and, when the hearing was re- 
sumed, the referee was cross-examined on the lines indicated by 
the court. At a later period in the proceedings the court re- 
peated substantially the same suggestion without dissent from 
either party. And still later the court said to counsel for plain- 
tiff: “Now, Mr. Reynolds has presented his report, and he has 
made a prima facie case for you to an amount that I under- 
stand is satisfactory. Now why not let Mr. Campbell [counsel 
for defendants] have him as a witness?” No objection was 
made by counsel for the defendants to any of these statements 
of the court. He acquiesced in them and proceeded to exam- 
ine the referee and the other witnesses on the lines suggested. 
There can be no question that the case was tried in the court 
below upon the theory that the report of the referee was prop- 
erly before the court, and that the written statements of the 
referee, as well as his oral declarations in court, were evidence 
in the case. The defendants, having permitted the trial to pro- 


ceed and the case to be submitted for decision upon this theory, 
are bound by it, and cannot be permitted to raise for the first 
time on appeal an objection which could have been obviated if 
made in the court below. It has often been held by this court 
that where both parties have in the trial court treated a cer- 
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tain question of fact as being in issue, and offered evidence re- 
garding it, the point that there was no such issue presented by 
the pleadings is waived, and cannot be raised on appeal: Hor- 
ton vs. Dominguez, 68 Cal., 642; Murdock vs. Clarke, 90 Cal., 
427; Klopper vs. Levy, 98 Cal., 525; Burnham vs. Stone, ror 
Cal., 164; Illinois T. & S. Bank vs. Pacific Ry. Co., 115 Cal., 
285; Barbour vs. Flick, 126 Cal., 628; Willey vs. Crocker 
Woolworth National Bank, 141 Cal., 508. The principle gov- 
erning these cases is applicable here. Strictly speaking, the 
referee’s partial report and his explanations regarding it may 
not have been proper as evidence, but they were admitted with- 
out objection, and were treated by both sides as evidence in the 
case. If the defendants had excepted to the report of the rei- 
eree when it was presented, or had made any objection to the 
referee being examined as a witness to establish any of the 
items in the account, or had asked that the matter be resub- 
mitted to the referee, with instructions to report a full account, 
the plaintiff could have protected itself by taking steps to have 
the hearing proceed in a manner conforming completely to the 
proper practice. After both parties have gone to a hearing in 
the lower court upon the understanding that the report of the 
referee was before the court as making a prima facie case, and 
that further evidence was being heard for the purpose of con- 
firming or setting aside the -particular items of that report, it 
would be the height of injustice to permit the respondents who 
assented to that procedure to now claim that the method pur- 
sued was not the proper one, and that there was in fact nothing 
before the court: 21 Ency. Pl. & Pr., 664. 

It appears from the record that in a number of instances, 
where policies had been written by Warren and Lanktree, re- 
turn premiums were paid by the company after the termination 
of Warren and Lanktree’s agency. In making up his state- 
ments of account, the referee charged to Warren and Lanktree 
35 per cent of these return premiums, and there was a good 
deal of discussion in the lower court as to the propriety of this 
charge. Under the contract, it is clear that Warren and Lank- 
tree were chargeable with these payments. The agreement un- 
der which they were appointed general agents provided that as 
compensation for their services they were to receive 35 per cent 
of the gross premiums received by the company in their terri- 
tory “after deducting all return premiums, rebates and reinsur- 
ances”. The term of their agency was one year. It is a matter 


° 
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of common knowledge that most policies of fire insurance are 
written for a term of not less than one year, many extending 
over three years. In the natural course of business, therefore, 
policies written after the day upon which the agency com- 
menced would extend beyond the duration of the agency. The 
insured had a right to surrender their policies at any time prior 
to the expiration of the period of insurance, and to receive a re- 
turn of a proportion of the premium corresponding with the 
unexpired term: Civ. Code, § 2617. In Warren and Lank- 
tree’s own accounts and in those of the referee they had been 
credited with 35 per cent of the full amount of the premiums on 
insurance written by them. Under the terms of their contract 
they were, however, entitled to this 35 per cent only, on the 
amount of the premiums “after deducting all return premiums, 
rebates and reinsurances”. Certainly it was never understood 
by the parties that, if Warren and Lanktree wrote a policy on 
the day before the expiration of their agency, they would be 
entitled to retain 35 per cent of the entire amount of the pre- 
mium, even though on the day after they ceased to be agents 
the policy was canceled by the insured and the company com- 
pelled to return the greater part of the premium. It was neces- 
sarily in the contemplation of the parties that return premiums 
might be payable after the termination of the agency, and the 
right of Warren and Lanktree to retain 35 per cent of the 
premiums on any business written by them was always subject 
to the contingency that the policy might be canceled, and that 
they might, therefore, be liable to the company for 35 per cent 
of the amount refunded by the company upon such cancellation. 
See American Steam Boiler Ins. Co. vs. Anderson, 57 N. Y. 
Super. Ct., 179. If it be said that under this construction there 
could be no final settlement of account on the termination of 
the agency, it may be answered that the contract plainly shows 
that such immediate settlement was not within the purview of 
the parties at the time the contract was made. Under para- 
graph 5 Warren and Lanktree were entitled to a contingent 
commission on the profits of the company, to be computed and 
paid on the 15th day of October, a number of months after the 
termination of the contract. Again, by paragraph 4, they were 
allowed ninety days within which to collect premiums. Clearly 
then this was in the contemplation of the parties that their rela- 
tions should not be capable of final adjustment immediately 
upon the close of the agency. 
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These commissions on return premiums are chargeable 
against the sureties on the bond, as well as against the princi- 
pals. It is true that by the terms of the undertaking the sureties 
made themselves liable only for the payment by Warren and 
Lanktree of such moneys, etc., of the said company “as shall 
come to and be in their possession or actual control”. They 
could not be charged with premiums earned, but not collected, 
But, where premiums had actually been collected, the propor- 
tion of them that belonged to the company was to be deter- 
mined by the contract of agency. and, as we have seen, such 
proportion was to be computed by deducting, as commissions 
of the agents, not 35 per cent of the gross premiums, but 35 per 
cent of the balance remaining after payment of “return pre- 
miums, rebates and reinsurance’. While the sureties were lia- 
ble only for moneys actually received by Warren and Lanktree 
during their agency, the amount payable by Warren and Lank- 
tree out of such moneys could not be ascertained at the termi- 
nation of the employment, but might be increased by subsequent 
cancellations, and consequent reduction of the commissions ap- 
parently earned. 

In this view of the rights of the parties under the contract 
and bond, the statements and testimony of the referee, together 
with the testimony of the other witnesses, make it clear, and 
that without any conflict, that Warren and Lanktree were in- 
debted to the plaintiff in a considerable amount for money actu- 
ally received and unaccounted for. Just what that amount was 
it is not proper here to attempt to state, since, upon this ap- 
peal we can go no further than to order a new trial. It is suffi- 
cient here to say that the careful analysis of the evidence pre- 
sented by the appellant in its brief shows that under any view of 
the testimony there was an indebtedness of several thousand 
dollars due from the defendants to the plaintiff. The respond- 
ents do not attempt to point out any error in these calculations, 
but content themselves with the claim, heretofore disposed of, 
that there was no evidence at all before the court, and argue as 
to the actual figures presented by the referee and other wit- 
nesses that the statements presented were so confused that no 
conclusion could be reached from them. With this view we can- 
not agree. The court had before it statements of all of the 
transactions of Warren and Lanktree as agents, and these state- 
ments, if examined in the light of the contract and the bond, 
were sufficient to enable the court to arrive at a determination 
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of the amount due from Warren and Lanktree and their sure- 
ties to the plaintiff. That some amount was so due is, as we 
have said, clear, and is pr&ctically not disputed by the respond- 
ents. The court below, therefore, erred in finding that Warren 
and Lanktree had fuliy performed the conditions of their con- 
tract, and that there was nothing due from them. Upon a new 
trial the state of the account between the plaintiff and Warren 
and Lanktree should be determined in view of the construction 
which we have herein given to the contract. 

Something may be said regarding other points which may 
arise on a new trial. As to reinsurance, we think only those 
effected during the agency of Warren and Lanktree should be 
considered as operating to reduce their commissions, and, as we 
understand appellant’s brief, it claims no more than this. 

Under the terms of the bond the defendants were not charge- 
able with premiums on business written by Warren and Lank- 
tree, where such premiums were not collected by Warren and 
Lanktree, but came into the hands of their successors. Under 
the contract of agency, however, Warren and Lanktree were 
entitled to a credit of 35 per cent of such premiums; i. e., of so 
much of said premiums as might remain to the company after 
deducting return premiums, whenever paid, and premiums pai¢ 
for reinsurances effected by Warren and Lanktree. 

There appears to have been a good deal of discussion at the 
trial regarding commissions paid by Warren and Lanktree to 
subagents. We see no reason why this item should be taken 
into account at all. Under paragraph 2 of the contract the sub- 
agents’ commissions were ta be paid by Warren and Lanktrec. 
Where a subagent acting for them wrote a policy and remitted 
to them the premium, deducting his commission, such agent 
was acting not as the agent of the company, but as the agent 
of Warren and Lanktree, and, as between the latter and the 
company, Warren and Lanktree were chargeable with the whole 
premium, and were to be credited with 35 per cent of the whole. 
The commission of the subagent was a matter between War- 
ren and Lanktree and such subagent, with which the company 
had no concern. Where, however, in closing up business writ- 
ten by Warren and Lanktree, the premiums for which had not 
been collected prior to the termination of their agency, the 
company collected not the full premium, but so much of it as 
remained after deducting the commissions of the subagents due 
them by their agreements with Warren and Lanktree, such 
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commissions were properly chargeable to Warren and Lank- 
tree as one of the items of expense which, under paragraph 2 
of the contract, they were to pay. r 

sy proceeding in accordance with the views herein indicated, 
we think it will be possible on a new trial, notwithstanding the 
mutilation of the books of Warren and Lanktree, to state and 
prove an account which will show with substantial exactness the 
relation of the parties. 

The judgment and order appealed from are reversed. 

We concur: Shaw, J.; Angellotti, J. 


SUPREME COURT OF ILLINOIS. 


WESTON 
v8. 


STATE MUT. LIFE ASSUR. SOC. or 
WORCESTER.* 


The policy was sent to insured by the agent with request that he would 
send the quarterly premium, which the agent had advanced himself, 
to the company. Much correspondence ensued, the insured setting 
forth his temporary inability to pay, and finally sending a note with 
request that the agent should use it if possible to keep the insur- 
ance in force. The note remained unpaid when due, and insured 
declared his inability to pay and the necessity of having the policy 
lapse. The agent urged him to endeavor to pay, but after carrying 
it for some weeks longer and the note and quarterly premium being 
unpaid, and receiving no satisfactory response to his requests from 
the insured, the policy was canceled on the books. 

Held, That the insured had virtually agreed to let the policy be lapsed, 
and the statutory notice required before lapsing for non-payment oi 
premium was unnecessary. 

Held, That waiver of payment during a specified time is only available 
to insured where payment is made or loss occurs within the time. 
Held, That the reporting by the company to the Commissioner of the 
policy as in force, where it was understood to so report regarding 
policies of which renewal receipts had been sent on which no re- 

turns had been yet made by the agents, did not affect the case. 


Held, That a general agent could not reinstate a lapsed policy. 


Held, That the company was not estopped from defending on the ground 
of nonpayment of premium by a letter from the president stating 
that nothing had been paid and the contract had never been com- 


pleted. 


% Decision rendered, April 23, 1908. 
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Appeal from the Appellate Court, First District; on Appeal 
from Superior Court, Cook County. Action by Gertrude Cur- 
tis Weston against the State Mutual Life Assurance Society of 
Worcester. From a judgment for defendant, plaintiff appeals. 


Statement of facts by CARTER, J. 


This is an action in assumpsit in the Superior Court of Cook 
County on two poticies of insurance, of $3,500 each, written by 
the appellee company on the life of Edward S. Curtis for the 
benefit of appellant, then his wife, but who has since remarried. 
Curtis was an old friend of O. K. Clardy, general agent for the 
appellee company at St. Louis, Mo. It was agreed that Clardy 
should give Curtis credit for part of his commission on the first 
year’s premium, and that, when the policies were forwarded 

y Clardy to Curtis at Chicago, the latter was to send his 
check for the first premium. The quarterly payment on the two 
policies was $58.80. The following letter inclosing the two 
policies was sent July 5, 1899, by Clardy to Curtis :— 

Herewith find two policies, for $3,500 each, insuring your 
life in the best company in the world. * * * Take the 
policies, and keep them in force, * * * and send me your 


check for $41.16, which will be the amount you will send me 
quarterly during the first year of the policy. 


Curtis did not send the check. In answer to a letter of Curtis 
dated July 25th (not appearing in the record), Clardy wrote on 
July 26th :— 


I have advanced the company the amount due it on your 
policies, and can wait on you until the 15th, and, if it would 
be of any particular value to you, I could wait until the 23d 
of August. If you can get it to me at the earlier date, it 
would, “of course, be an accommodation, for it is to go to swell 
my own private funds, which are none too inflated at the pres- 
ent moment. 


On August 16th Clardy wrote again: 


For fear that you might overlook it, I write to ask you to 
get your check to me on the morning of the 24th, as on that 
date I will need the money in making settlement with the com- 
pany. I have advanced for your policy in my former settle- 
ment and your remittance is needed to settle up balance I 
will owe on the 24th. 


It was the rule of appellee for Clardy to remit within 60 days 
on new business written or else return the item, and he decided 
to pay the money, which was $23.52, the amount due the com- 
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pany, out of the $41.16. On August 23d Curtis stated in a 
letter to Clardy :— 


Iam much embarrassed by being in a place where I cannot 
meet my obligation with you. I expected to have three or 
four hundred dollars at this time, but it has been delayed. 
* * * J inclose you thirty-day note. If you can use same 
will take care of it when due. 


Inclosed was the thirty-day note for $41.16, with interest at 7 
per cent. October 3d Clardy sent the following letter referring 
to the note being unpaid, to Curtis: “Have you forgotten me? 
Yours,” etc. October 25th Clardy wrote to Curtis :— 


Of course you are aware that your note of last August, for 
$41.16, has been overdue for more than a month, for I have 
sent you several letters, which have been unnoticed, calling 
your attention to the fact and in addition you gave the note 
and therefore know that it is past due. I know of no reason 
why you have not paid it, for I have had no line from you, 
and I would be pleased to have a check in settlement, as just 
that sum of money is needed by me. Shall I hear from you 
soon? 

November 3d Curtis wrote to Clardy :— 


I have not forgotten vou or my obligation. Have had no 
end of trouble and sickness. Have been away, then sick, etc. 
Mother had a second attack of paralysis. Expenses large. 
Wife then sick. Following that, my oldest boy, now my sec- 
ond boy and little Sarah. Salary not increased, as agreed. 
[ am in close quarters all around, and just at present I don’t 
know which way to turn. Will be obliged to give up insur- 
ance, for I cannot pay for same as I am now situated. 
When I applied all looked rosy. It is quite different now. 
What shall I do? Suggest something. What I owe you 
I will pay. With great regard, yours, 
etc. 
November 6th Clardy replied to Curtis :— 


[ have your letter and regret that you find yourself in no 
condition to pay the note, the better part of which, as you 
know, represents cash I have advanced for you. * * * 
Now as to the insurance. I am, of course, anxious to get 
my good money and I would like to keep this amount I have 
written on you in force. If you can send me $25 in cash and 
your note for $17 I will send you receipts keeping this insur- 
ance in force until December 30, and will wait a reasonable 
time for you to pay the notes. Now, let me know what you 
can do. You should by no means let this chance go by to keep 
insured. Your family needs the protection. 
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Clardy on December Ist, in writing to Curtis about another 
matter, closed that letter as follows :— 

You never said what you would do with my last proposi- 
tion regarding your own insurance. Can’t you look up that 
letter and give me an answer? I think you ought to accept 
it if it is possible for you to do so. 

Curtis did not reply to either of these last two letters. Jan- 
uary 11th Clardy wrote to Curtis :-— 

Cannot you do something for me on your note for $41.16? 
While money is always needed at our house, yet right now 


it would be more than ever appreciated as there is a place 
needed to be filled. 


On January 13th Curtis wrote from Glenwood, Iowa, this re- 
ply on the bottom of the Clardy letter :— 
The above reached me here. I will be home on the 23d. 


I hope at that time to have some money so that I can pay 
whole or part. 


The renewal receipts mentioned in Clardy’s letter of Novem- 
ber 6th for the quarter ending December 30th were sent to 
Clardy by the appellee company previous to September 3oth. 
These receipts were returned by Clardy to the company at 
Worcester, Mass., the first part of January, 1900. They were 
received by the company January 16, 1900, and the policies 
marked on their books “Lapsed,” as of September, 1899. Cur- 
lis died January 31, 1900. W. C. Johnson, a brother of appellant, 
testified that shortly after Curtis’s death he called at Clardy’s 
office, in St. Louis, and asked him about the insurance Curtis 
carried with the company; that Clardy stated that Curtis carried 
a policy of $7,000; that he had written to him shortly before 
his death, and that Curtis had replied on the bottom of the let- 
ter; that thereupon Clardy took the letter from his desk, and, 
resting it on his knee, read it; that the letter, to the best of his 
recollection, was a request for the payment of a certain note, 
and also Clardy wanted to know what Curtis was going to do 
about keeping the policy in force and the payment of the pre- 
mium then due and to become due; that Curtis wrote on the 
bottom of the letter that he intended to pay the note and the 
premiums that were due; that he thought Clardy’s letter was 
dated January 23d and Curtis’s reply dated January 26th. 
Clardy testified that he could find no such letter, and that, if one 
was written, it referred only to the payment of the note owed 


him by Curtis. 
VOL. XXXVII.—45. 
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The two policies in evidence were, except for their numbers, 
alike, and made payable to appellant, the wife of Curtis at the 
time, on satisfactory proof of Curtis’s death during the continu- 
ance of the policy. The parts that are material, so far as this 
case goes, on the face of the policy are :— 

This contract is made in consideration of the representa- 
tions and agreements made in the written and printed appli- 
cation of the insured, which is made a part of this contract. 
*  * * And in further consideration of the sum of $29.40 
to be paid in advance, and of the payment of the quarter an- 
nual premium of $29.40 on the thirtieth day of June, Septem- 
ber, December and March in every year during the continu- 
ance of this policy. * * * This policy shall be incontest- 
able after two years from the date of its issue, provided the 
premiums shall be paid as agreed. 

And annexed to the policy was the following :— 


This policy is issued subject to the general laws of Massa- 
chusetts applicable thereto. * * * No agent has author- 
ity to modify or change this contract in any way. Premiums 
are due and payable at the office of the company in Worces- 
ter, Mass. * * * Notifications of premiums becoming 
due are regularly sent to the insured, but without any agree- 
ment on the part of the company to do so and without any re- 
sponsibility for their omission or miscarriage. 

The declaration consisted of six counts. The first and fourth 
averred that, in consideration of $29.40, the appellee prom- 
ised to pay to the plaintiff $3,500 on receipt of satisfactory proof 
of the death of Edward $. Curtis; that after his death such 
proof had been furnished in accordance with the policies. The 
second and fifth counts, after reciting the amount of the policies, 
set forth the amount of the quarterly premium, and the fact that 
Curtis had delivered the note as heretofore set forth in the 
statement; that the appellee company had accepted the note 
as first payment, and the time had been extended on that account 
to February 14, 1900. The third and sixth counts, after prac- 
tically setting out the same state of facts as was set out in the 
second and fifth, continued that appellant was entitled to a div- 
idend of the pro rata share of the profits of the company; that 
there had been no notice of the maturity of the premiums and 
that no forfeiture had been made or attempted by the appellee 
company, and that, therefore, said company waived payment, 
in cash, of the premiums in question; also reciting that on De- 
cember 31, 1899, the appellee reported to the Massachusetts In- 
surance Commissioner that the said policies were in good stand- 
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ing. To this declaration appellee filed a plea of general issue. Af- 
ter the evidence had been introduced by appellant, substantially 
as heretofore set forth, and her case had been closed, appellee 
moved that the jury be instructed to find for the defendant, which 
instruction, after arguments of counsel, was given and a verdict 
returned accordingly. Motion for new trial was overruled and 
appeal prayed to the Appellate Court, where the judgment of 
the Superior Court was affirmed. From that judgment an ap- 
peal has been taken to this court. 


EpmuNpD H. SMALLEY, for Appellant. 
EDWARD RYAN WOODLE and Copy & Eaton, for Appellee. 


CARTER, J. (after stating the facts as above). 

Appellant contends that the defense of forfeiture of an insur- 
ance policy must be specially pleaded. Without passing on that 
question, it is sufficient to say that all the evidence heard on the 
case was offered by the appellant, and therefore she is in no po- 
sition to urge that the defense of forfeiture cannot be proven un- 
der the general issue. Moreover, no question of this kind was 
made at the time of the trial, and, even though the evidence in 
question had been introduced by appellee, an objection to the 
admission of the evidence on the ground of variance would be 
regarded as waived unless specifically made on that ground and 
the objection pointed out in the trial court, in order that an op- 
portunity should be given to amend the pleadings and obviate 
the objection: Traders’ Mutual Life Ins. Co. vs. Johnson, 200 
Ill., 359; Pettis vs. Westlake, 3 Scam., 535; Winchester vs. 
Rounds, 55 Ill., 451. 

The most serious contention of appellant is that the trial court 
erred in instructing the jury to find a verdict for appellee; that, 
regardless of the letters as to the payment of premium passing 
between Clardy and Curtis, to render these policies invalid or 
unenforceable, there must have been, during the lifetime of Cur- 
tis, an affirmative act of forfeiture or of disavowal on the part 
of the company, followed by notice to the assured. The poli- 
cies in question contain no specific provision as to their being 
lapsed or forfeited for the nonpayment of premium. Appellee 
contends that these policies lapsed on September 30, 1899, by 
the nonpayment of the quarterly premiums. The testimony 
in the record tends to show that, if Curtis had paid the quarterly 
premium after September 30th and before December 30, 1899, 
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_it would have been necessary for him to furnish, at his own ex- 
pense, a health certificate before the premium would have been 
received and the policies continued in force. While the evidence 
is not entirely clear on this last point, we think it shows con- 
clusively that after December 30th Curtis would not only have 
had to furnish a certificate showing he was in good health, but 
that action would also have been required on the part of the 
company before the policies would have been considered in force, 
according to the rules of the company. This court has never 
decided the question of forfeiture raised on this record. In sev- 
eral cases policies have been construed which provided for for- 
feiture on failure to pay the premium. 

Appellant contends that the payment of the quarterly pre- 
mium was a condition subsequent, while appellee insists it was 
a condition precedent. There is also a dispute between appel- 
lant and appellee as to whether this policy, under the ruling 
of the court, lapsed or should be held to have been forfeited. We 
do not think it is necessary to discuss either of these questions, 
or distinguish as to the meaning of these words and phrases, 
in order to reach a decision in this case. Manifestly, from the 
correspondence between Curtis and Clardy, especially in the 
light of Curtis’s letter of November 3d, it must be held that 
Curtis understood that he was giving up the insurance. He was 
distinctly told in Clardy’s letter that the insurance could be kept 
in force in a certain way, and from that date until the renewal 
receipts were returned by Clardy to the company and these 
policies in question were marked on the books of the company 
as lapsed, Curtis never communicated with the company or its 
agent or did anything to indicate that he wanted to keep the pol- 
icies in force, or thought they were in force. We think the 
conclusion is inevitable that, by his own action, he waived the 
right to have further notice from the company, even though it 
be admitted that the law required notice to be given him. Con- 
strued most favorably to appellant, the evidence would require 
that Curtis, under the offer given him in the letter of Clardy, 
must have complied with the conditions in Clardy’s letter previ- 
ous to December 30, 1899, in order to have kept the policy in 
force up to that date. The waiver of the payment of premiums 
by a company for a specified time is only valuable to the insured 
when payment or a loss occurred within that time: United 
States Life Ins. Co. vs. Ross, 159 Ill., 476. Even though Clardy 
wrote January 23, 1900, as testified by Curtis’s brother-in-law, 
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Johnson, the policies, being no longer in force, could not be 
brought again into force by this letter of Clardy, notwithstand- 
ing he was general agent, without some action on the part of 
the company itself. 

In connection with the question just considered, appellant 
vigorously insists that the report made by the appellee com- 
pany to the Insurance Commissioner of Massachusetts and filed 
February, 1900, showing that these policies were in force Decem- 
ber 31, 1899, was such an admission that the policies in question 
had not lapsed that the case ought to have been submitted to 
the jury. Witnesses for the company tesified, on this point, 
that the report to the Insurance Commissioner of Massachu- 
setts included all policies for which renewal receipts sent out 
to agents had not been returned and the exact status of which 
the home office was not prepared to decide upon, that such poli- 
cies were included to keep on the safe side of the Massachusetts 
law, and that the company so construed that law as to extend 
its application to any case in which there was any doubt. With 
this explanation concerning the report, its purpose, and object, 
it furnished no evidence which in any way affected the contract 
of insurance between appellant and appellee. This act of the 
company did not in any way affect the actions of Curtis. He 
was not led to do or omit to do anything which he would other- 
wise have omitted or done. It is the agreement between the 
company and the assured that affects the question of waiver or 
payment of premium. The fact that the policies in question 
were included in this report is therefore, in our judgment, of 
no material weight or relevancy. 

The president of the appellee company, in response to a 
letter from appellant’s counsel, wrote after Curtis’s death, among 
other things :— 

That nothing was ever paid on the policy, and therefore 
there was never any completed contract between Edward S. 
Curtis and this company. 

It is contended by appellant that this declaration of the pres- 
ident estops appellee from, now defending by claiming forfeiture 
on account of the nonpayment of premiums. An insurance 
company is not restricted in its defense, in an action on a policy, 
to the reasons assigned in its refusal to pay, if it does not appear 
that the plaintiff has been misled or influenced to his injury 
by the omission or failure to set forth other reasons: 19 Am. 
& Eng. Enc. of Law (2d Ed.), p. 106, and cases cited. The rea- 
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soning, also, of this court in Roberts vs. 7Ztna Life Ins. Co., 
212 Ill., 382, tends to uphold this conclusion, and nothing ap- 
pears in Phenix Ins. Co. vs. Stocks, 149 Ill., 319, or Traders’ 
Mutual Life Ins. Co. vs. Johnson, supra, or the other cases 
cited by appellant, in conflict with such holding. 

Appellant has, under many heads and subdivisions, in an ex- 
haustive brief discussed various questions wherein it is claimed 
the court erred. We have not attempted to follow the order 
of -the briefs in discussing the questions involved. We think, 
however, in what we have already said we have covered sub- 
stantially all the material points raised. Some contentions as 
to the court’s refusal to admit evidence are not borne out by 
the record. Taking into consideration all the evidence offered 
by appellant, whether it was admitted or rejected by the trial 
court, we do not think any or all of it fairly tended to support 
appellant’s cause of action. The trial court ruled correctly in 
instructing the jury to find for appellee. 

We find no reversible error in the record, and the judgment 
of the Appellate Court will accordingly be affirmed. * 

Judgment affirmed. 
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SUPREME COURT OF WISCONSIN. 


LATHERS 
v8. 


MUTUAL FIRE INS. CO. or Town or LA PRAIRIE 
AND ADJOINING TOWNS.* 


The policy covered a barn and “live stock therein, on the farm and from 
lightning at large * * * all situate in the town’, etc. A horse 
which was on the farm at the inception of the policy was tempo- 
rarily placed on another farm not the property of insured, to be 
broken, as was a well established custom, and was there burned. 


Held, That the policy covered the horse while thus removed. 


Held,.That where the meaning of the language of a policy has been well 
settled by legal construction, the parties will be presumed to have 
used the language in the sense thus construed. 


Appeal from Circuit Court, Rock County. Action by W. 
J. Lathers against the Mutual Fire Insurance Company of the 
Town of La Prairie and Adjoining Towns. Judgment for plain- 
tiff and defendant appeals. 


Statement of facts by MARSHALL, J. 


Action to recover on an insurance policy. 

The issues were tried by the court without a jury and, omit- 
ting formal matters, were thus in substance closed as to facts: 
September 15, 1904, defendant duly made and delivered to plain- 
tiff an insurance policy covering the risk of loss by fire or light- 
ning of the former’s live stock, including a horse, the value of 
which it is sought to recover. The language of the policy as to 
the location of the live stock was in these words: “Live stock 
therein on the farm and from lightning at large * * * all situated 
in the town of Turtle, county of Rock and state of Wisconsin 
on section 16.” The horse was plaintiff's property from and 
before the time the insurance policy was issued till it was de- 
stroyed by fire and did not become encumbered after the appli- 
cation for insurance. He complied with all conditions of the in- 
surance contract and it was in force at the time of the loss. 
When the insurance was applied for and the policy was issued 
the horse was on the plaintiff’s farm in said section 16. June 
20, 1906, the horse was destroyed by fire. At the time there- 
4 * Decision rendered April 17, 1908. oe tt eee eee 
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of it was on a farm some seven miles from plaintiff's farm. 
The fire did not occur from-any of the risks excepted from 
those insured against. The horse was temporarily placed at the 
farm where it was destroyed, to be broken, as was customary, 
At the time the policy was issued plaintiff was the owner of a 
large number of horses which he kept at his farm. That fact 
was well known to the president of the insurance company. In 
the section of the country where such farm was located, defend- 
ant having due notice thereof and consenting thereto. By 
established custom of placing young horses out to be broken. 
The horse was so placed for about three months, which was a 
reasonable time to accomplish the object thereof. Plaintiff 
had no interest in the farm where the horse was destroyed. The 
value of the horse at the time of the fire was $75. The loss was 
also insured against by another insurance company, the defend- 
ant having due notice thereof and consenting thereto. By 
reason thereof defendant is liable for one-half the value of the 
horse. Due notice of the loss, in compliance with the conditions 
of the policy, was given to the defendant. 

The conclusions of law were to this effect: There was no 
warranty that the live stock should be kept on plaintiff’s farm, 
nor was loss of the same while off the farm absolutely ex- 
cepted from the risks insured against. The legal effect of 
the language of the policy is that the usual location of the live 
stock should be on the farm and that in case of a.loss thereof 
by fire or lightning while temporarily and in the ordinary cus- 
tomary course of things absent therefrom it should be regarded 
as within the risks insured against. Plaintiff is entitled to re- 
cover one-half the value of the horse, to wit: $37.50, with in- 
terest and costs. Judgment was rendered accordingly. De- 
fendant appealed. 


Tuomas S. Nouan, for Appellant. 
H. W. Apams, for Respondent. 


MARSHALL, J. (after stating the facts as above). 
Under the rules governing the subject, it is the opinion of the 
court that no legitimate ground exists for disturbing the deci- 
sion of the trial court in this case on the controverted matters 
of fact. 
There is left to be determined this question of law: In case 
of insurance of a farm barn and of live stock customarily kept 
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therein when not in use against loss by fire, the live stock being 
described as “therein, on the farm and from lightning at large”, 
is risk of loss of the stock by fire while temporarily and according 
to custom, off the farm, included in the contract, there being no 
negative thereof expressly or by necessary inference, other than 
suggested by the words “therein, on the farm”, etc.? The 
proposition is ruled in the affirmative, as respondent’s counsel 
contend and the trial court decided, by Noyes vs. Northwestern 
National Insurance Co., 64 Wis., 415. 

In the case referred to this court, while recognizing the exist- 
ence of some conflict in the authorities, adopted the doctrine 
sustained, as it was thought, by the great weight of authority, 
that such language in a policy of insurance as that under con- 
sideration, unrestrained by other language, with reference to 
personal property which in the ordinary course of things is 
not kept constantly in a particular location should be held to 
have been used as merely descriptive of the subject of the insur- 
ance and its customary location, the dominant idea being insur- 
ance against risk of loss from specified causes; that such dom- 
inant idea should be regarded as having been intended to ex- 
tend beyond the customary location of the property so as to in- 
clude the ordinary incidental changes common thereto. The 
court referred to many cases involving insurance of live stock on 
farms and there are many others subsequently decided. Peter- 
son vs. Mississippi Valley Ins. Co., 24 Iowa, 494; Mills vs. 
Farmers’ Ins. Co., 37 Iowa, 400; McCluer vs. Girard Fire & 
Marine Ins. Co., 43 Iowa, 349; Trade Insurance Co. vs. Bar- 
racliff, 45 N. J. Law, 543; Holbrook vs. St. Paul Fire & Marine 
Ins. Co., 25 Minn., 229; American Central Ins. Co. vs. Haws, 
(Pa.) 11 Atl. 107; Haws vs. Fire Association of Philadelphia, 
114 Pa., 431. 

The rule involved is one of construction. The idea is that 
the dominant purpose of the insurance being protection against 
loss from specified causes it could not be effectuated if the lan- 
guage of the policy restricted liability to loss occurring while the 
subject of the insurance remained in its customary location when 
not in use, incidental changes, as matter of common knowledge, 
being necessary to the enjoyment of the property in the ordi- 
nary way. So, under familiar rules, the absurd result that 
would happen in case of a strict construction or of treating the 
language as descriptive of the particular location of the property 
at the time of the happening of the loss is avoided by a free and 
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liberal construction, the language being regarded as descrip- 
tive only of the subject of the insurance and of the general lo- 
cation thereof. In that way only, it is thought, could the mu- 
tual intention of the parties be effected. Obviously, as the 
fact is, the rule of construction applies only to such kinds of 
property as in the very nature of things does not and cannot 
without rendering the same substantially useless have a perma- 
nent location as in a particular building or in a building at all. 
The rule is particularly applicable to horses because of the fact 
that use thereof for any purpose is commonly outside of a barn 
and because, on a farm, even when not in use they are com- 
monly turned out to pasture. 

The extent to which the rule under discussion has been car- 
ried in some jurisdictions goes much further than is required 
for the purposes of this case, and perhaps than could be reason- 
ably sustained. We refer to two illustrations, not at this time 
with approval, but to show how broadly the rule has been ap- 
plied. 

In American Central Ins. Co. vs. Haws, supra, the language 
of the policy after the description of the property insured was 
this: “All contained in his new two-story frame barn, situated” 
etc. It was held to cover loss of a horse which was killed while 
at large in a pasture adjoining the barn, notwithstanding this 
language :— 

This policy shall be void and of no effect if the property 
be removed to any other building or location than that de- 
scribed therein. : 
In Machine Co. vs. Insurance Co. (173 Pa., 53), patterns 

were insured against loss by fire. They were described as in 
the pattern shop. The undertaking was to insure the patterns 
“while located and contained as described herein, and not else- 
where,” etc. The property was destroyed by fire while in use 
temporarily in a building near the pattern shop, which building 
was part of the manufacturing plant covered by the insurance. 
The pattern shop was not injured and had the patterns remained 
located therein the loss thereof would not have occurred. It 
was held that the policy covered the loss. 

The law as above indicated and applicable to this case had 
been well settled in this state for more than twenty years before 
the insurance contract before us was made. Hence, if, as an 
original proposition, there could be any serious doubt as to its 
proper construction, there cannot be under the circumstances. 
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The parties must be presumed to have, understandingly, used 
the language they did in the broad sense which the established 
rule of construction suggests. Had it been desired to escape 
the effect of such rule, words might readily have been adopted 
to effect such desire. As the case stands the judgment is right 
and must be affirmed. 

Judgment affirmed. 


SUPREME COURT OF CALIFORNIA. 


MACKINTOSH 
v8. 
AGRICULTURAL FIRE INS. CO.* 


A contract of sale given as a mere option with right of possession for 
experimental purposes, but subject to access and management by 
the owner, is not a change of interest or possession. 

The policy provided against increase of risk, and that no agent could 
waive its provisions except by written indorsement. 

Held, That an indorsement by the agent, for a consideration, of a privi- 
lege to use “the within smelter”, while no smelter is referred to in 
the policy, is sufficient to authorize an increase of risk by the use 
of a smelter. 7 

The policy gave permission that the works might remain idle provided 
that at all times when the “works are idle or inoperative” watchmen 
should be on duty at night. 

Held, That where the works were operated during the day and it was 
not shown to be customary to operate at night, a watchman was 
not required. 

Held, That in case of smelter works where the insured furnaces were 
idle, but a small furnace in a shed near the main building had been 
put up and was being operated as an experiment by a party having 
an option to purchase, for testing ores, the works were being op- 
erated. 


In Bank. Appeal from Superior Court, Alameda County. 
Action by Charles H. Mackintosh against the Agricultural Fire 
Insurance Company. Judgment for defendant. Plaintiff ap- 
peals. 


CAMPBELL, METSON & CAMPBELL and THomMAS H. BREEZE, 
for Appellant. 
GoopFELLow & EELLS, for Respondent. 


% Decision rendered, Feb. 6, 1907. » 
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SHAW, J. 

The action is upon a policy of insurance. The judgment was 
given for the defendant. The appeal was taken from the judg- 
ment within sixty days after its rendition, and the record is ac- 
companied by a bill of exceptions. .The insurance company, in 
defense, alleged that there had been four several violations of 
the terms of the policy by the insured, without the consent of the 
company, and that the policy had been forfeited thereby, to wit: 
(1) That there had been a change of possession of the property; 
(2) that there had been a change of interest in the property in- 
sured; (3) that there had been an increase of hazard which was 
prohibited by the conditions of the policy; (4) that the property 
insured was idle and inoperative, and the insured had failed to 
keep a watchman constantly on duty, as the policy, in that event, 
required. The findings were in favor of the defendant on all 
these points. There was no substantial conflict in the evidence, 
and no serious dispute about the facts. The findings were mani- 
festly based upon the court’s conclusions as to the meaning and 
legal effect of the policy and the subsequent transactions of the 
parties. The decision of the case depends on the question 
whether or not the findings were justified by the evidence. 

1. The first two defenses may be considered together. The 
change of interest and possession, if any, arose out of a pro- 
posed sale by the plaintiff to one G. W. Baker, after the issuance 
of the policy. A written agreement was executed between 
them; Mackintosh being the party of the first part, and Baker 
being the party of the second part. It recited that the price of 
$22,000 for the property and certain slag and ore situated there- 
on had been agreed on, and that Baker was desirous of buying 
it at that price. It thereupon declared that he agreed that he 
would “purchase said premises and property” for said price, 

In the following manner, that is to say: It is agreed between 

the parties hereto that the said party of the first part shall 

execute to the said party of the second part a good and suf- 
ficient deed of the premises above mentioned and described, 
together with a bill of sale of the slag and ore situated there- 
on,‘ and place the same in escrow with A. M. McDonald to 
be delivered to the party of the second part upon the payment 
of the said sum of $22,000 on or before sixty days from the 
date hereof. In case the said $22,000 is not fully paid within 
sixty days from the date hereof as aforesaid, said premises 
shall be vacated by the Vulcan Smelting & Refining Company 
and surrendered by the party of the second part free and clear of 
all incumbrances of whatsoever kind or nature made or suffered 
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by the said Vulcan Smelting & Refining Company, and shall 
also surrender to the party of the first part the product of all 
ores smelted or reduced in its furnace from said slag dumps 
while occupying the same. It is further agreed between the 
parties hereto that, during the time the party of the second part 
is in possession of said property, the said party of the first part or 
his agent A. M. McDonald shall have free access to said property 
and its management in every respect, the same as though to all 
intents and purposes the work was being done by him, instead of 
by the party of the second part, and during the time said work 
is carried forward the said party of the second part shall in 
every way protect said property and premises from any en- 
croachments or depredations or damage of any kind, and not 
endanger the said premises by fire, or from any other cause. 
The sum of $400 is hereby acknowledged to have been received 
upon this contract by the party of the first part, and the fur- 
ther sum of $173 is to be paid to A. M. McDonald upon de- 
mand, which said sum, in case of purchase, is to be credited as 
part of the purchase price, and in case of default is to be con- 
sidered as rent of the premises during the occupation of the party 
of the second part, as herein stated, and forfeited to the party 
of the first part. Time is of the essence of this contract. This 
contract shall not be assigned by the party of the second part 
until payment is made. 

(The italics are ours.) 

Baker was acting in the premises as agent of the Vulcan Com- 
pany. Prior to the execution of this agreement, a previous 
agreement had been made between the same parties, whereby 
Baker had obtained an option for sixty days for the purchase 
of said premises and property. That time had expired, and this 
agreement was made for the purpose of renewing the option. 
Under the previous agreement, Baker had taken possession of 
the premises and put up thereon a small six-ton smelting fur- 
nace, which he had been operating, for the purpose of testing 
the slag and ore upon the premises, in order to be the better 
able to determine whether or not he desired to purchase the 
same at the price fixed. In pursuance of the agreement quoted 
above, it was understood that Baker should remain in posses- 
sion of the premises for the purpose of making such further 
test of said slag and ore as he might deem necessary to enable 
him to determine what he desired to do in regard to the pur- 
chase of the property. When the time expired, Baker surren- 
dered the property and refused to purchase. 

Taking the circumstances thus surrounding the parties and 
the language of the contract together, we are of the opinion that 
it was not an absolute agreement on the part of Baker to pur- 
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chase the property, but was simply an option whereby he had 
the privilege of purchasing the same at any time within the 
sixty days mentioned, by payment of the price as therein pro- 
vided. There was therefore no change of interest in the prem- 
ises by virtue of the contract. The title, interest and estate in 
the property remained in Mackintosh, subject to be devested 
only by the payment of the money as provided in the contract. 
Upon failure to pay the money as provided therein, without any 
further act whatever on the part of Baker, the privilege to pur- 
chase, which he had obtained under the contract, ceased, and 
the property then remained free from any right in him what- 
ever. All that he possessed, prior to the payment of such pur- 
chase money, was a mere right at his option to purchase or not. 
This right did not create an “interest” in him, within the mean- 
ing of that term as used in the policy of insurance. The change 
of interest referred to in the policy, in view of the well-known 
rule of construction applied to insurance policies requiring them 
to be construed most strongly against the insurer, refers to 
some change of interest which would make the loss, in case of 
destruction, fall upon the buyer, so that by such change the 
original policyholder would lose his interest in maintaining the 
property and protecting it from fire. It does not refer to a 
mere right which another party may acquire which does not 
change the risk in case of loss, nor give the third party more 
than a mere option to purchase the property. This rule regard- 
ing the change of risk might be different if it were not for the 
qualified character of the possession which was given to Baker 
under the arrangement between the parties. Baker was to have 
possession of the property merely for the purpose of operating 
the smelter in order to test the slag and ore, and the seller, 
notwithstanding such possession, was to have “free access to 
said property and its management in every respect the same as 
though to all intents and purposes the work was being done by 
him”, instead of by Baker. Under these circumstances, a loss 
by fire, occurring before the exercise by Baker of his option, 
would fall upon Mackintosh. If it was caused by the negligence 
of Baker, Mackintosh could recover from him the damage, both 
by reason of the express covenant in the contract and by the 
general principles of law requiring him to exercise ordinary 
care in the use of another’s property. This emphasizes and 
illustrates the proposition that the loss would be caused by the 
destruction of the property of Mackintosh. If it were the prop- 
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erty of Baker, Mackintosh would suffer no damage. The con- 
tract could not have been enforced by Mackintosh as a contract 
of sale and purchase. The terms of the policy required a change 
of interest in order to work a forfeiture. This contract cannot 
be construed to have passed any interest whatever in the prop- 
erty to Baker, but merely a prospective right to obtain an inter- 
est. The interest would pass when he exercised the option, and 
not before. 

The same considerations apply to the contention that there 
was a change of possession of the premises which Baker was 
holding under the owner, Mackintosh. He had no exclusive 
right to the property, and it further appeared that, during the 
occupancy of Baker, a watchman was kept on the property who 
was under employment and was holding for the seller, Mackin- 
tosh. Such common possession did not work the change of pos- 
session which would be required to avoid the policy. Further- 
more, as will be hereafter seen, we think the conduct of the 
agents of the company was such as to waive any forfeiture on 
the ground of this particular change of possession. 

2. The next defense is that there was an increase of hazard 
caused by the acts of the insured which, by the terms of the 
policy, would cause its forfeiture. This increase of hazard arose 
from the erection upon the premises of a certain six-ton furnace 
by Mr. Baker, which was used by him for the purpose of testing 
the slag and ore upon the premises. This was erected some 
time in January, 1901, two months prior to the agreement above 
recited between Mackintosh and Baker. Before the erection of 
this smelting furnace, and before making the arrangement 
whereby Baker was to have possession of the works and operate 
the furnace for that purpose, the plaintiff's agent called upon 
the general agent of the defendant company, and explained to 
him the circumstances and the proposed erection and opera- 
tion of the furnace thereon for the purposes mentioned. The 
agent caused a rate to be fixed, and thereupon gave permission 
to erect said furnace and operate the same for sixty days, charg- 
ing $4.20 for the privilege. This permission expired upon the 
16th of March following. The agreement above quoted was 
executed on that day, and thereupon the parties again called 
upon the general agent of the insurance company and explained 
their desire for a renewal of the permission and the purpose to 
continue the operation of this six-ton furnace for smelting the 
ore and slag on the premises. Thereupon the agent stated that 
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it would be satisfactory to the company, and gave the desired 
permission, again charging the additional sum of $4.20 for the 
privilege of so doing, which sum was paid, and the policy de- 
livered to the agent for the proper indorsement. The policy 
provides that, “unless otherwise provided by agreement indorsed 
hereon or added hereto”, the policy should be void if the hazard 
be increased, or if any change, other than by the death of the 
insured, takes place in the interest, title or possession of the 
property. It further provides that: “No officer, agent or other 
representative of the company shall have power to waive any 
provision or condition of this policy except such as by the terms 
of this policy may be the subject of agreement indorsed hereon 
or added hereto, and as to such provisions or conditions, no offi- 
cer, agent or representative shall have such power, or be deemed 
or held to have waived such provisions or conditions, unless 
such waiver, if any, shall be written upon or attached hereto, 
nor shall any privilege or permission affecting the insurance un- 
der this policy exist or be claimed by the insured unless so 
written or attached.” The indorsement made upon the policy 
by the general agent of the company was as follows: “In con- 
sideration of $4.20 additional permission is hereby granted to 
operate the within described smelter for a period of forty-five 
days from this date. [Signed] Edward Brown & Sons, General 
Agents.” At the time this permission was given, the six-ton 
smelter was on the premises, but it was not mentioned or de- 
scribed in the policy. The indorsement therefore did not upon 
its face give permission to operate the six-ton smelter, although 
doubtless it was so intended. We must consider the case upon 
the theory that no sufficient indorsement was made of the per- 
mission agreed upon and paid for. It is apparent from all the 
evidence that the parties all acted on the belief that the indorse- 
ment gave them permission to operate the six-ton smelter, with- 
out invalidating the policy, and that the general agents of the 
company knew they so believed. It will be perceived that the 
general agent of the company was made fully acquainted with 
the increase of hazard and the change of occupation or posses- 
sion contemplated by the parties, and that he agreed that the 
same might be done, and undertook to attach to the policy the 
required written permission for the contemplated changes. It 
further appears from the evidence that the parties in reliance 
upon this arrangement, proceeded to operate the six-ton smelter 
and maintain the divided possession whereby Baker continued 
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to operate the smelter and occupy the premises in conjunction 
with the watchman employed by the plaintiff. 

The effect of such limitations upon the power of agents to 
waive the conditions in a policy has been a frequent subject of 
decision in the courts. The doctrine is well settled that such 
stipulations and limitations in a policy regarding the powers of 
agents, and the manner of waiving its conditions, do not pre- 
clude a waiver by the conduct of authorized agents in regard to 
future operations upon the premises. In 3 Cooley’s Briefs on 
Insurance, p. 2607, with respect to limitations of this character, 
it is said: “Even this limitation will not prevent an insured 
from relying on a parol subsequent waiver by an authorized 
agent or officer, as ‘there can be no more force in an agreement 
in writing not to agree by parol than in a parol agreement not 
to agree in writing’: Orient Ins. Co. vs. Knight, 197 IIl., 190; 
Hanover F. & I. Co. vs. Dole, 20 Ind. App., 333; Home Ins. 
Co. vs. Gibson, 72 Miss., 53; Wilson vs. Commercial Ins. Co., 
51 S. C., 540; Lamberton vs. Conn. F. I. Co., 39 Minn., 129; 
Renier vs. Dwelling H. I. Co., 74 Wis., 89. And, again, with 
respect to subsequent changes, it is said: “If an insurer, or 
authorized agent, consents to changes which are required to be 
indorsed on the policy, and promises to make the necessary in- 
dorsement, having access to the policy for this purpose, but fails 
to make the indorsement through mistake, oversight or neglect, 
the insurer will be bound, if not by waiver, at least by an estop- 
pel in pais: 3 Cooley’s Briefs on Ins., 2617. To this point 
very many cases are cited. And further on this subject, in the 
same work (page 2658), it is said: “If an insurance company, 
with knowledge of facts vitiating a policy, by its acts, declara- 
tions or dealings leads the insured to regard himself as pro- 
tected by the policy, or induces him to incur trouble or expense, 
such acts, transactions or declarations will operate as a waiver 
of forfeiture, and estop the company from relying thereon as a 
defense to an action on the policy.” The permission to op- 
erate the six-ton smelter was made in consideration of the ad- 
ditional rate charged and paid. It was, in effect, a new contract 
executed between the parties, a contract which the law does not 
require to be in writing: * Knarston vs. Manhattan L, I. Co., 140 
Cal., 57. The agent who made this new contract was a general 
agent of the company, and had authority to issue and deliver 
policies. “Agents authorized to issue and deliver policies are 


regarded as having the same power to waive conditions in poli- 
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cies as the companies themselves, and can therefore waive con- 
ditions and forfeitures:” 3 Cooley’s Briefs, p. 2479; Id., pp. 
2504, 2505. This rule includes all persons empowered to con- 
clude contracts of insurance without first referring the negotia- 
tions to their principals, such as those who have “full power to 
effect contracts of insurance, to fix rates of premiums, to con- 
sent to changes, to make indorsements and cancel policies”: 
Id., p. 2480. Such limitations do not prevent the making of new 
contracts by the company or its authorized agents: Home Ins. 
Co. vs. Nichols, 72 S. W., 440; Home Ins. Co. vs. Gibson, 72 
Miss., 58. And, as a general rule, a subsequent parol waiver by 
a general agent of conditions in a policy are valid, although the 
policy requires them to be in writing: Farnum vs. Phoenix Ins. 
Co., 83 Cal., 261; 3 Cooley’s Briefs, pp. 2601, 2602, 2608. 
Waivers such as that here made, constituting, as they do, a new 
contract upon a sufficient consideration, need not be evidenced 
by a writing, and need not be indorsed on the policy, no matter 
what limitations or conditions are expressed in the policy, pro- 
vided, always, they are made by an agent who would otherwise 
have authority to make the contract: 3 Cooley’s Briefs, p. 2695. 

In Gladding vs. Ins. Co. (66 Cal., 6) the agent who attempted 
to waive the conditions was a local agent, and not, as here, a 
general agent, who, for contractual purposes, impersonated the 
company itself. The general remarks contained in the opinion 
in that case cannot be deemed authority, so far as they indicate 
a lack of power in the general agent to waive such conditions by 
acts amounting to a new contract, or an estoppel, and without 
indorsement upon or attached to the policy. In Shuggart vs. 
Lycoming Fire Ins. Co. (55 Cal., 408), and Enos vs. Sun Ins. 
Co. (67 Cal., 621) it was held that a mere local agent was with- 
out such authority, unless specially empowered’ This is the 
substance of the decision of the Supreme Court of the United 
States in Northern Ass'n Co. vs. Grand View B. A., 183 U. 5., 
308. In the present case, it clearly appears that the agents who 
gave the permission and made the written indorsement were 
the general agents of the company with full powers. This, in- 
deed, is not controverted. The failure to accurately describe 
the six-ton smelter in the slip attached to the policy was the 
fault of the defendant, and any attempt on its part to avoid the 
policy because of such failure would at once create an estoppel 
which would prevent the company from taking advantage of 
the misdescription. We are therefore of the opinion that the 
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company waived the forfeiture which otherwise might have 
been caused by the increase of risk and partial change of pos- 
session in this case, and that it is now estopped from claiming 
such forfeiture after having knowingly allowed the parties to 
act in the belief that they had received the privilege which they 
were exercising and for which they had paid the additional pre- 
mium. 

3. The remaining defense is that the plaintiff has violated the 
following clause in the policy: “Permission granted for the 
above described works to remain idle, it being warranted by the 
assured that at all times when the above works are idle or inop- 
erative, One Or more watchmen shall be constantly on duty at 
night.” At the time of the fire there was a watchman,.in the 
employ of the plaintiff, on the premises, whose duty it was to 
keep guard and watch against danger from fire. The fire oc- 
curred on April 2, 1901, near midnight, and at that time, instead 
of being on watch, he had gone to bed and was asleep. We 
think, under these circumstances, it must be admitted that the 
plaintiff was guilty of a violation of this condition, if, as a fact, 
he was bound, under the other circumstances attending the case, 
to keep a watchman constantly on duty during the nighttime. 
The obligation to keep a watchman on duty would not be ob- 
served by having a man asleep upon the premises. Because of 
this failure of the watchman to keep on duty, the policy would 
be void, unless the works were neither idle nor inoperative at 
the time of the fire, within the meaning of the above clause. 
This clause did not require that the plaintiff should have been 
running the works day and night. What is contemplated by 
such a clause is the ordinary operation of the works during 
usual and customary hours: Whitney vs. Ins. Co., 72.N. Y., 
117; Halpin vs. Phoenix Ins. Co., 118 N. Y., 165; Kansas, etc., 
Ins. Co. vs. Metcalf, 59 Kan., 383. There was no evidence that 
it was usual or customary to operate such works at night, and 
the presumption is not that such is the case, but the contrary: 
Code Civ. Proc., § 1963, subds. 20, 28. The effect of such proof 
would be to establish a forfeiture, and, consequently, the burden 
was on the defendant to prove the usage or custom. In the 
absence of such proof, we must conclude that the policy did not 
require that there should be a watchman on duty at night during 
times when the works were in operation during the day. 

From the 16th of March until the night of the fire, the six-ton 
furnace erected by Baker under a shed on the premises thirty 
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feet from the main building was in daily operation in the smelt- 
ing of slag and ore. This operation required the work of five 
or six men on the premises. In connection with this work, they 
were using one of the boilers belonging to the works and the 
water pipes and tools of the plaintiff, and were occupying the 
buildings for the storage of ore and other materials. The six- 
ton furnace was a smelter and was used to smelt the slag and 
ore in a manner substantially the same as that pursued in the 
use of the fifty-ton smelters covered by the policy. These four 
large smelters were not in use, nor was any other part of the 
buildings occupied in the work, except as above stated. Under 
these circumstances, we think the works were not “idle or in- 
operative”, within the meaning of the policy. Forfeitures are 
not favored in law. It was not necessary that the works should 
be kept in full operation, or that all the furnaces should be 
kept going every day. A comparatively slight operation would 
suffice. The operation in good faith of one of the original 
furnaces would, so far as we can perceive, as effectually serve to 
prevent danger from fire at night, which was the object to be 
attained, as the full operation of all. Doubtless, if Mackintosh 
himself had built an additional smelter on the grounds, and had 
operated the works with that alone, leaving the others idle, it 
would have been a sufficient performance of the obligation to 
run the works when there was no night watchman. The in- 
crease of risk by the erection and operation of the six-ton 
furnace, as we have seen, was waived. That point being dis- 
posed of in that way, it is of no consequence, and does not 
change the legal rights of the parties, that the furnace in use 
was not one of the four which were insured, nor that it was 
used by the plaintiff in person, but by Baker under the direction 
of the plaintiff, or by his permission. There was a substantial 
operation of the works, which is all that was required: Bole 
vs. New Hampshire F. I. Co., 159 Pa., 55; City, etc., Mill Co. 
vs. Ins. Co., 72 Mich., 654; Prieger vs. Exchange M. I. Co., 6 
Wis., 104. In McKenzie vs. Scottish U. & N. Ins. Go. (112 
Cal., 548), and Brehm L. Co. vs. Svea Ins. Co. (36 Wash., 520) 
there was no operation of the premises at all comparable to 
that here shown, and those cases are not in point. As the works 
were not idle or inoperative, the necessity for a night watchman 
did not exist, and the fact that one was employed, but failed to 
watch, did not affect the validity of the policy. 
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The findings are not sustained by the evidence, and the judg- 
ment is therefore erroneous. 
The judgment is reversed, and the cause remanded for a new 
trial. 
On Rehearing. 
PER CURIAM. 
Rehearing denied. 


BEATTY, C. J. 

I dissent from the order denying a rehearing of this cause. 
It is conceded that there was no watchman on duty, but it is 
held that the works were in operation. This conclusion, in my 
opinion, is opposed to any reasonable construction of the 
policy. 

I dissent, also, from the doctrine that the parties to a written 
comtract cannot bind themselves by a stipulation that it shall 
not be altered except by an agreement in writing. By such a 
stipulation they merely import into the particular contract the 
beneficent principle of the statute of frauds, thereby protecting 
themselves from the consequences of false claims of alterations. 

I deprecate especially the disposition of courts to deprive in- 
surers on slight and insufficient ground of the benefit of 
proper stipulations and conditions inserted in their policies for 
the legitimate and laudable purpose of compelling the insured 
to protect the insured property from unnecessary and easily pre- 
vented hazards. The necessary effect of such a course of de- 
cision is to increase premium rates, and the final result, in the 
long run, is that careful and honest policyholders pay for the 
losses of the reckless and dishonest. ° 
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COURT OF APPEALS OF KENTUCKY. 


GRAND LODGE ANCIENT ORDER OF 
UNITED WORKMEN or KENTUCKY 
vs. 


DENZER.* 


The laws of a benevolent society provided that a member had no prop- 
erty right in the fund mentioned in the certificate, and the benefi- 
ciary had no vested right until the death of the member; that the 
member might change the beneficiary without his consent, and that 
the society should not be liable unless the member complied with 
its laws. A member took out a new certificate designating his son 
as beneficiary under an agreement that the latter should pay the 
dues, and the society, with knowledge of the facts, continued to ac- 
cept dues from the son. 


Held, That the member could thereafter change the beneficiary or with- 
draw from membership. 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, First Division. Action by Henry Denzer against the 
Grand Lodge, Ancient Order of United Workmen of Ken- 
tucky. From a judgment for plaintiff, defendant appeals. 


CARUTH, CHATTERSON & BuITz, for Appellant. 
PRYOR, SAPKINSKY & CASTLEMAN, for Appellee. 


Nunvy, J. 

It appears that one Adolph Denzer became a member of the 
order of the Ancient’ Order of United Workmen in the year 
1877. He joined Antiquity Lodge No. 30 in Louisville, Ky., 
on July 23, 1877. A certificate of insurance was issued to him 
wherein it was agreed that the Grand Lodge would pay at his 
death the sum of $2,000 to his wife, Mary Denzer. Appellee, 
Henry Denzer, at that time was a small boy. It appears that 
in March, 1886, Adolph Denzer had the above benefit certificate 
changed so as to read as follows: “To Mary and Henry Den- 
zer, bearing relationship to me of wife and son, $1,000 each.” 
This certificate remained in the possession of Adolph Denzer 
until August 15, 1890. His wife died August 13, 1890. Appel- 
lee at that time was living with his parents, being then a young 
man about twenty-two years of age. After Adolph Denzer’s wife 
*% Decision rendered, May 29, 1908. 
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died, he took the last mentioned certificate to the home office of 
the recorder of the lodge and requested that the certificate be 
changed, and a new one issued to make his son, appellee, the 
sole beneficiary of the entire sum of $2,000. This request was 
granted, and the recorder of the lodge, living near Mr. Denzer, 
carried the same to his house and delivered it. Adolph Denzer 
then, in the presence of the recorder, gave the certificate of in- 
surance to appellee with the understanding that he (appellee) 
would pay thereafter all the dues, assessments and charges 
against same. Appellee faithfully complied with this agreement, 
and out of his own money and estate paid the Grand Lodge, 
through its subordinate lodge, all the charges against same. 
These payments continued until July, 1896, when the lodge re- 
fused to receive any further payments from appellee. Appellee 
repeatedly tendered to the officers of the lodge the dues and as- 
sessments which were refused, and he was ordered not to re- 
turn to the office, as they would not receive same from him. 
The reason the lodge refused any further payments from Henry 
Denzer, as it appears in the record, was that at about this time 
appellee and his father became estranged, they were engaged in 
a lawsuit, and just prior to that time Adolph Denzer had mar- 
ried again; and he made an affidavit that the former certificate 
of insurance was not in his possession, and that he could not 
obtain it, and asked that it be canceled, and that another certifi- 
cate be issued, and that his last wife and four grandchildren, 
naming them, be made the beneficiaries of it. Soon after this 
Adolph Denzer made application to the lodge for a final card 
withdrawing his membership which was accepted and the card 
issued; and from that time to his death in 1905 he was not a 
member, in any sense, of the order, and the last certificate pay- 
able to his wife and grandchildren lapsed, and became of no 
effect after the date of his withdrawal from the lodge. After 
his father died in 1905, appellee instituted this action upon the 
certificate of insurance of date July, 1890, the one in which he 
was made the sole beneficiary. He claimed that he received the 
certificate under a valid gift from his father upon the considera- 
tion that he would pay all the dues and assessments due the 
lodge by his father; that appellant, through its agents and of- 
ficers, knew that appellee had paid all the dues and assessments 
from that time until 1896, and by reason thereof he had a vested 
interest in the certificate of insurance of which his father, 
Adolph Denzer, had no power or right to divest him, and the 
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acts of Adolph Denzer and the officers of defendant in attempt- 
ing to divest him of his rights under the certificate sued on by 
issuing another payable to Adolph Denzer’s last wife and grand- 
children, and by finally issuing to him a withdrawal card as a 
member of the lodge, were wrongful and void, and did not have 
the effect to divest appellee of his interest in the certificate sued 
on. Appellant, by answer, put in issue all the affirmative alle- 
gations of the petition, and by a second paragraph set forth the 
change in the certificate by Adolph Denzer, and the fact that he 
ceased to be a member of the lodge in October, 1896, and asked 
that appellee’s petition be dismissed. 

The parties tried the case before a jury, and the court in- 
structed it as follows: “If you shall believe from the evidence 
that at the time mentioned in the petition Adolph Denzer gave 
the policy or certificate of insurance sued on herein to his son, 
Henry Denzer, and put him in possession of it on the condition 
that Henry Denzer should pay the charges, assessments and 
dues on the said certificate, and that the said Henry Denzer did 
thereafter pay the charges, dues and assessments on the said 
certificate as long as the defendant would accept the dues, 
charges and assessments, and that the defendant by its officers 
or agents knew that Adolph Denzer had given the policy to his 
son, and that the son paid the dues, etc., mentioned, then the 
law is for the plaintiff, and you should so find.” A second in- 
struction gave the converse of the first. The jury returned a 
verdict in behalf of appellee for the full amount of the certificate, 
less the charges, assessments and dues which would have been 
due and payable on the certificate, considering Adolph Denzer 
a member of the lodge until his death. 

The jury found in favor of appellee on the issue of facts. 
Therefore the only question to be considered on this appeal is: 
Did appellee, under the facts referred to, obtain a vested inter- 
est in the certificate of insurance, which his father had no power 
thereafter to cancel or change? In the certificate sued on is 
this language: ‘This certificate is issued subject to and is con- 
trolled by the laws of the order.” This was the only reference 
to the laws of the order. They were not copied into the certifi- 
cate, nor were they attached thereto. They were, however, filed 
and made a part of the pleadings in the action. We copy the 
following :— 

Section 4. In the portion of this fund to which the bene- 
ficiaries of the deceased member are entitled, the members 
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themselves have no individual property right. It does not 
constitute a part of their estate to be administered, nor have 
they any right in or control over the same except the power 
to designate the person or persons to whom, as beneficiaries, 
the same shall be paid at the death of the members. The bene- 
ficiaries thus designated have no vested right in said sum un- 
til the death of the member gives such right, and the designa- 
tion may be changed by the member in the method prescribed 
by the laws of the order at any time before his death. 

Sec. 5. No liability for the payment of any money from 
this fund shall arise by virtue of any beneficiary certificate, or 
otherwise, unless the member of the order named in such cer- 
tificate shall in every particular, while a member of the order, 
comply with all the laws, rules and requirements thereof; and 
shall at the time of death, be a member of said order in good 
standing; and that the certificate by virtue of which the de- 
mand is made shall not have been surrendered, or the rights 
thereunder surrendered by the member, or said certificate or 
his rights thereunder canceled at his request. 

Sec. 6. Any member desiring to change his beneficiaries 
may do so without the consent of the beneficiary, 


Etc. 


Sec. 7. Any member in good standing may sever his con- 
nection with the order by paying all dues, fines and assess- 
ments charged against him, surrendering his beneficiary cer- 
tificate in writing, together with all rights, benefits and privi- 
leges that he may have acquired by virtue of his membership 
in the order, when a final card shall be issued to him without 
the payment of any fee for such final card. 


It appears from the laws of the order, which are a part of 
the contract as stated in the certificate, that Adolph Denzer had 
no property right in the fund named in the certificate, nor did 
it form any part of his estate to be administered; that the bene- 
ficiary named in the certificate had no vested right therein until 
the death of the member gave him such right; that the member 
had the right at any time to change the beneficiary without the 
consent of the named beneficiary. It is further provided that 
the society should not be liable for the payment of the sum 
named in the certificate, unless the member of the order named 
in such certificate should in every particular, while a member of 
the order, comply with all the laws, rules and requirements 
thereof, and at the time of his death be a member of the order 
in good standing. It is clear, under these provisions of the con- 
tract, that appellee did not and could not take a vested interest 
in the certificate of insurance. He took it subject to the rights 
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of his father who, at any time, with the consent of appellant, 
could change the beneficiary. Appellee claims, however, that 
under section 679 of the Kentucky Statutes of 1903, the laws 
of the order copied above cannot be considered a part of the 
certificate or contract, because the same were not written in the 
certificate nor attached thereto. The statute, so far as appli- 
cable to the question at issue, is as follows :— 

All policies or certificates hereafter issued to persons with- 
in the commonwealth by corporations transacting business 
therein under this law, which policies or certificates contain 
any reference to the application of the insured, or the consti- 
tution, by-laws or other rules of the corporation, either as 
forming part of the policy or contract between the parties 
thereto or having any bearing on said contract, shall contain 
or have attached to said policy: or certificate a correct copy of 
the application as signed by the applicant, and the portion of 
the constitution, by-laws or other rules referred to; and un- 
less so attached and accompanying the policy, no such appli- 
cation, constitution, by-laws or other rules shall be received 
as evidence in any controversy between the parties to or in- 
terested in said policy or certificate, and shall not be consid- 
ered a part of the policy or of the contract between the parties. 


This statute has been repealed as to benevolent societies. It 
will be noticed that the certificate sued on was issued in July, 
1890. The statute just quoted became a law after that date, 
and it expressly states that it applies to “all policies or certifi- 
cates hereafter issued”, and consequently it could have no ap- 
plication to the case at bar. To adjudge that appellee, under 
the facts stated, obtained a vested interest in this certificate, 
that his father, the member of the order, was thereafter pre- 
vented from, making any change in the beneficiary or from with- 
drawing his membership from the order, and to adjudge that 
the order was prevented from expelling him as a member for 
improper conduct, which, of course, would cancel the certificate, 
would, in the nature of things, thwart the order from carrying 
out the benevolent purposes for which it was organized as 
shown by its by-laws. It would sometimes compel a person to 
remain a member of the order against his will, and compel the 
order to retain a member after he had violated all the rules and 
regulations of the order, and after he had become unfit to re- 
main a member of any organization. 

In the case of Schillinger vs. Boes, etc. (85 Ky., 357) this court, 
commenting upon the right of a2 member to change a bene- 
ficiary, said: ‘The member as well as the beneficiary acquires 
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his rights under the act of incorporation, and when the law of 
the association, as well as the certificate of benefit, empowers 
the member to change the beneficiary, there is no question of 
public policy involved, and, the change being authorized by an 
express law or statute of the order, the right to make the 
change cannot be questioned. * * * He had the right to 
cancel the certificate or decline to pay the dues, and thereby for- 
feit his right to the insurance.” In the case of Masonic Benev- 
olent Ass’n vs. Bunch (109 Mo., 561) the court said: “All the 
authorities agree that the right of members of benefit societies 
in the sums agreed to be paid at the death is simply power to ap- 
point the beneficiary, and that the constitution or charter and 
the by-laws are the foundation and source of such power. 
* * * And it is equally well settled that the beneficiary ac- 
quires no vested interest, nor has he any property in the certifi- 
cate. He has simply an expectancy which may be devested by 
the member by changing the beneficiary. * * * Nor is the 
right to change the benefit affected by the fact that the first 
beneficiary paid the assessments. * * * Nor does the pos- 
session of the certificate by the beneficiary deprive the member 
of the right to make the change. * * * This right to change 
has generally been held analogous to a testamentary disposition 
of the benefit. It, like a will, is revocable at any time during 
the life of the testator.” See, further, the case of Fisk vs. Eq. 
Aid Union (Pa., 11 Atl., 84), wherein the court said: “Notwith- 
standing the fact that the certificate was delivered to the plain- 
tiff, and the assessments thereon were paid by him, his wife had 
the right, on presenting it to the Supreme Secretary, to apply 
for and effect a change in the designation of the beneficiary 
named therein. When plaintiff accepted the original certificate, 
and paid the assessments thereon, he knew, or ought to have 
known, that he held it subject to the right of his wife to change 
the designation of those to whom the insurance money should 
be paid upon her death.” It is true that there are respectable 
authorities sustaining appellees’ contention, but the weight of 
authority is to the contrary. See the case of Fischer vs. 
Fischer, 99 Tenn., 629. It is there said: “It is held in a num- 
ber of cases, principally in New York and California, following 
the New York cases, that the beneficiary who pays the assess- 
ments does acquire an interest which cannot be devested with- 
out his consent, when there is a special agreement to that effect, 
or that no substitution shall be made. See the cases cited in 3 
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Am. Eng. Enc. of Law (2d Ed) 993, and note 4. But these cases 
are not in accord with the weight of authority: Id. 990, and 
notes. The rule approved in the majority of the cases is based 
upon the provisions and reservations contained in the charter 
and by-laws of the society, and this furnishes the distinction be- 
tween ordinary life and mutual benefit insurance policies: Id, 
g91. This rule adopted in the majority of the cases is in accord 
with the objects and purposes of beneficial orders in which the 
benevolent feature prevails largely. * * * The laws, articles 
of association and certificates of membership of the order de- 
termine the rights of the members, and these laws, articles and 
provisions of membership will be respected and enforced by the 
courts. * * * The beneficiary during the life of the member 
can have no more than a mere expectancy, resting entirely upon 
the volition of the member, and this cannot, during the mem- 
ber’s life, rise to the dignity of a vested property right. It is no 
more than the mere expectancy of a legatee or devisee, which, 
although it may be recognized by one will, may be defeated and 
extinguished by the execution of a subsequent will. The final 
power of disposition rests in the testator or member so long as 
he lives. The laws and regulations of the order enter into and 
become a part of every certificate issued to a member. Nor 
can it alter the rule that the expectant beneficiary has paid as- 
sessments or incurred expense upon the faith of the provisions 
in his behalf in a certificate which is afterward canceled and 
changed. * * * But under the prevailing rule as laid down 
and recognized by the current of authority, and by our own 
cases, the member's right to dispose of the insurance exists, not- 
withstanding the beneficiary originally named has paid assess- 
ments or incurred expense.” 

For these reasons, the judgment of the lower court is re- 
versed and remanded for further proceedings consistent here- 
with, 
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SUPREME COURT OF CALIFORNIA. 


TRADERS’ INS, CO. oF CuicaGo, ILL., 
v8. 
AACHEN & M. FIRE INS. CO.* 


A company reinsured a part of its risk with another under a covering 
note until the policy could be issued. Subsequently the reinsurer 
requested the risk to be placed elsewhere and a covering note was 
secured from another company, and the note of the first company at 
the same time returned to it. Unknown to the parties the risk had 
burned on the day preceding the return of the note. 


Held, That the note was returned under a mistake of fact and the re- 
insured was entitled to recover from the first reinsurer. 


Department 1. Appeal from Superior Court, City and County 
of San Francisco. Action by the Traders’ Insurance Company 
of Chicago, IIl., against the Aachen & Munich Fire Insurance 
Company. From an order granting defendant a new trial, plain- 
tiff appeals, 


CHARLES W. Siack, for Appellant. 
Van Ness & REDMAN and T. C. VAN NEss, for Respondent. 


Stoss, J. 

On the trial of this action the plaintiff had judgment accord- 
ing to the prayer of its complaint. The defendant moved for 
a new trial on the grounds of errors of law occurring at the 
trial and insufficiency of the evidence to justify the decision. 
The motion was granted, and the plaintiff now appeals from the 
order granting a new trial. It is not claimed by the respondent 
that the court below made erroneous rulings of law which would 
justify the making of the order complained of. The facts in the 
case appear without substantial conflict, and the question be- 
fore us, therefore, is simply whether upon these facts plaintiff 
was or was not entitled to judgment. 

The plaintiff and defendant are corporations engaged in the 
business of fire insurance. On the 16th day of January, rgor, 
the plaintiff issued its policy of insurance to the Menan Milling 
Company, insuring said company in the sum of $3,000 from the 
“16th day of January, 1901, to the 16th day of January, 1902. 


* Decision rendered, Jan. 28, 1907. 
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against loss or damage by fire to a building and grain elevator 
situated at Menan, Ida. On January 21, 1901”, the plaintiff, 
desiring to be reinsured in part, offered $1,000 of the risk to the 
defendant, the Aachen & Munich Fire Insurance Company, and 
that company delivered to plaintiff a “covering note” in the sum 
of $1,000. This covering note or memorandum contained the 
following language »— 

From January 21, 1901, at noon. Insurance under this cov- 
ering note to cease twenty days from this date at noon, or at 
such time prior thereto as this company’s policy may be issued 
on above described risk. Dated at San Francisco, January 
21, Igol. 

The plaintiff subsequently sent a formal application for rein- 
surance to the Aachen & Munich Insurance Company, and this 
was accepted and signed. On January 25, Igor, the defendant 
requested the plaintiff to place the reinsurance elsewhere. 
Thereupon the plaintiff made application to the Norwich Union 
Fire Insurance Company, which issued a covering note or 
memorandum which by its terms was to cease “ten days from 
January 25th at noon, or at such time prior thereto as the policy 
of this society may be issued on above named risk”. On the 
same day, January 25, 1901, the plaintiff returned to the defend- 
ant the covering note which it had issued to plaintiff, and the 
application which plaintiff had made to the defendant was de- 
stroyed. It was subsequently learned that on January 24th, 
the day before the cancellation, the building and elevator in 
question had been damaged by fire, causing a loss on account 
of which plaintiff was obliged to pay, under its policy, the sum 
of $2,450 to the Menan Milling Company, and it was further 
obliged to pay $102.45 as necessary expenses of adjustment. 
At the time when the covering note was surrendered and can- 
celed neither the plaintiff nor the defendant had any knowledge 
of the fact that a fire had occurred. On learning this fact, the 
plaintiff tendered to the defendant the premium for the reinsur- 
ance, and demanded payment of $850.82, the proportion of the 
loss represented by defendant’s covering note. On defendant’s 
refusal to accept the tender or to make the payment, this action 
was commenced; the plaintiff praying that the cancellation of 
the covering note be set aside, and demanding judgment for 
$850.82. 

The plaintiff contends that, having surrendered the covering 
note under a mistake of fact, it is entitled to be relieved from 
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this mistake, and to recover from the defendant the amount 
which was actually due when the covering note was canceled. 
Such was the view originally taken by the learned judge of the 
trial court, but upon motion for a new trial he appears to have 
come to the opposite conclusion. We think the result first 
reached was the right one. ‘On the 25th of January, 1901, when 
the covering note was surrendered, the defendant was under a 
fixed liability to the plaintiff amounting to $850.82. The plain- 
tiff, not knowing that such Ifability had accrued, surrendered 1t 
to the defendant in exchange for a release of the obligation to 
pay a much smaller sum as premium. It goes without saying 
that the covering note would not have been delivered for cancel- 
lation if the plaintiff had been aware that the loss had already 
occurred. It makes no material difference whether we say that 
the plaintiff consented to the cancellation in the belief that the 
insured property had not been burned, or, adopting the lan- 
guage of the respondent, say that the plaintiff acted in ignorance 
of the fact that a loss had occurred. In either view its consent 
was given through mistake and was therefore subject to rescis- 
sion: Civ. Code, §§ 1566, 1567. “Mistake of fact is a mistake, 
not caused by the neglect of a legal duty on the part of the per- 
son making the mistake, and consisting in: 1. An unconscious 
ignorance or forgetfulness of a fact, past or present, material to 
the contract ;. or, 2. Belief im the present existence of a thing 
material to the contract, which does not exist, or in the past 
existence of such a thing, which has not existed:” Civ. Code, 
§ 1577. If the plaintiff did not act under a “belief in the pres- 
ent existence” of the property insured it was at least in “uncon- 
scious ignorance” of the fact that the property had been injured 
by fire. That the occurrence of a fire destroying or injuring 
the property insured was a fact material to the contract (i. e., 
of cancellation) is manifest. There would seem, accordingly, to 
be no reason why the party who acted under the influence of 
such mistake should not be permitted to be relieved from the 
effect of its action upon offering to place the other party in the 
position which it occupied before. It is a familiar doctrine that 
one who has parted with money or property under a mistake 
of fact may recover what he has parted with, in the absence of 
circumstances which would render such recovery inequitable as 
against the defendant. In this case the success of the plaintiff 
would not subject the defendant to any loss which in equity and 
justice it ought not to suffer. The sum recovered would be 
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merely the amount which the defendant had, for an adequate 
consideration, agreed to pay on the occurrence of the event 
which has actually taken place. The defendant would be de- 
prived of nothing except the right to set up a release of an ex- 
isting liability given by a creditor who was not aware that any 
liability existed, and who ,would not have given the release if 
it had been aware of the existence of the liability. It is argued 
the cancellation of the covering note was intended to operate 
as a surrender of all liability, past as well as future. This is no 
doubt true, but it does not answer the point that the plaintiff 
was acting under a mistake of a material fact when it consented 
to the cancellation. Not knowing that a loss had occurred, it 
intended and agreed to wipe out all liability, but it would not 
have so agreed had it known the facts. Plaintiff’s application 
to be relieved from the consequences of its action presupposes 
that, unless so relieved, the defendant’s liability on the covering 
note would be absolutely extinguished. ° 

The respondent contends, further, that, while the appellant 
surrendered the covering note in ignorance of the fact that a 
loss had occurred, it did so knowing that a loss might have oc- 
curred. No doubt it was open to the plaintiff to consent to can- 
cel the reinsurance, agreeing at the same time to take the 
chance of any loss that might have occurred in the meanwhile. 
“Where parties knowingly predicate a settlement upon uncer- 
tain or contingent matters or circumstances, and where the con- 
sequent risk which each is to encounter is taken into considera- 
tion in the stipulation assented to, the contract will be valid not- 
withstanding the mistake of one of the parties.” 20 Am. & Eng. 
Ency. of Law (2d Ed.), 815. This principle is applied in cases 
where a policy is issued insuring property from a date anterior 
to the execution of the policy. The insurer is bound to pay a 
loss occurring between the date fixed for the commencement 
of the insurance and the actual execution of the policy although 
the fact of such loss was not known when the policy was issued. 
And this stands upon the ground that the risk is one expressly 
contracted for: Ins. Co. vs. Hallock, 27 N. J. Law, 645. But 
the facts of the present case do not bring it within this rule. We 
see no reason why the intent to surrender an accrued claim, the 
existence of which was not known, should be imputed to the 
plaintiff in the absence of an express understanding to that 
effect; and there is nothing here to evidence such understand- 
ing. In this respect, as in its main features generally, the case 
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bears a close resemblance to Riegel vs. American Life Ins. Co., 
140 Pa., 201. There the defendant ‘had issued to Riegel, the 
plaintiff's intestate, a policy of insurance for $6,000 on the life 
of one Leisenring. Riegel died after paying the premiums for 
some years. The plaintiff his widow and administratrix, in or- 
der to be relieved from the burden of the annual premiums, 
surrendered the policy to the company, taking in exchange a 
paid-up policy for $2,500. In fact, although the fact was not 
known to either the plaintiff or the company, Leisenring had 
died before the exchange of policies was made. It was held that 
the mistake under which both parties had acted entitled the 
plaintiff to be relieved from the exchange and to be reinstated 
to her rights on the original policy. This view was restated by 
the court on a second appeal: Riegel vs. American Life Ins. 
Co., 153 Pa., 134. It is argued by the respondent that in the 
Riegel Case there was no consideration for the surrender by 
plaintiff, she being then under no obligation to pay further pre- 
miums, whereas here plaintiff was by the cancellation relieved 
from its existing liability to pay a premium. But this distinc- 
tion does not affect the principle upon which the Riegel Case 
was decided. As was said by the Supreme Court of Pennsyl- 
vania on the second appeal: “In many cases prominence is 
given to failure of consideration resulting from mutual mistake 
or ignorance of material facts, but entire failure of considera- 
tion is not an essential ingredient in any case.” 

Much stress is laid by respondent on the dealings between the 
plaintiff and the Norwich Union Fire Insurance Company; it 
being claimed that plaintiff transferred its reinsurance from the 
defendant to the Norwich Union, and that this conclusively 
shows plaintiff’s intent to release defendant from any possible 
liability, past or future. But the covering note of the Norwich 
Union did not begin until January 25th, and could not cover a 
loss occurring on the 24th. If plaintiff intended to substitute 
the new insurance for the old, such intention was based on the 
belief that no loss had yet occurred. And, while the plaintiff 
subsequently applied to the Norwich Union for a policy run- 
ning from January 16, 1gor, the undisputed testimony shows that 
this application was never acted upon or accepted. Even if it 
could be said that the Norwich Union did reinsure $1,500 of the 
risk from January 16, 1901, such reinsurance was not effected 
until January 29th. At that time the transactions between plain- 


tiff and defendant had been closed, and a subsequent dealing 
VOL. XXXVII.--47. 
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between plaintiff and a third company could not destroy the 
rights vested in plaintiff upon the surrender of the covering note 
to defendant on January 25th. 

The order appealed from is reversed. 

We concur: Angelotti, J.; Shaw, J. 


SUPREME COURT OF CALIFORNIA. 


GOORBERG 
v8. 
WESTERN ASSUR. CO.* 


A policy insuring in specific sums a dwelling and the goods therein 
provided that the “entire policy” should be void if the interest of 
the insured in the property was not truly stated. The insured mis- 
represented his title. 


Heid, That the risk was entire, regardless of the use of word “entire” 
or the premium being entire, and the misrepresentation affected the 
whole policy. 

Held, That a retention of the premium after the loss and a denial of 
liability was not a waiver of the misrepresentation. 

Held, That the facts constituting waiver or estoppel must be pleaded 
when relied on by insured as to any defense otherwise available to 
the insurer. 


In Bank. Appeal from Superior Court, Los Angeles County. 


Action by A. V. D. Goorberg against the Western Assurance 
Company. From a judgment for plaintiff, defendant appeals. 


SYLVESTER G. WiiuiAMs and E. A. MESERVE, for Appellant. 
GEORGE L. KEEFER, for Respondent. 


Stoss, J. 

This is an action upon a policy of fire insurance, by which, in 
consideration of a premium of $21.75, the defendant insured the 
plaintiff in the sum of $1,700 against loss or damage by fire to 
five different items of property; a specific amount of insurance 
being apportioned to each item—that is to say, $550 on a frame 
dwelling, situate upon certain land described in the policy; $725 
on household furniture contained in said dwelling; $150 on a 
smaller dwelling, situate upon the same land; $75 on household 


* Decision rendered, Feb. 7, 1907. 
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furniture situate in the smaller dwelling; and $200 on tools, 
farming implements, etc., contained in the building first de- 
scribed. <A fire occurred, causing damage to each of the five 
items. The amount of such damage is not here in dispute. The 
principal defense, and the only one which need be considered on 
this appeal is based upon the following provisions of the policy: 


This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact 
or circumstance concerning this insurance or the subject 
thereof; or if the interest of the insured in the property be 
not truly stated herein; or in case of any fraud or false swear- 
ing by the insured touching any matter relating to this insur- 
ance or the subject thereof, whether before or after a loss. 


It appears that the buildings were located upon unsurveyed 
government land, to which plaintiff had no title. He was merely 
in possession as a “squatter”. The plaintiff claimed, and so 
alleged, that any warranty as to title had been waived by de- 
fendant’s agents, in that they had caused the policy to be issued 
after having received from plaintiff full notice of the fact that 
he was holding as a “squatter” on unsurveyed government land. 
This alleged notice and waiver were denied by the insurer, which 
alleged that plaintiff, at the time of applying for the insurance, 
stated to defendant that he was the owner in fee simple of the 
land, and on these issues the case went to trial before a jury. 
The court charged the jury as follows: “I instruct you that, on 
the evidence before you, without any conflict, the plaintiff is en- 
titled to a verdict for $748.95 for loss on the personal property 
described in the policy of insurance. As to the loss claimed on 
the buildings, I instruct you that, if you find that the defendant 
or its agents did not know, or had not been informed at the 
time of the issuance of the policy, that the plaintiff did not own 
the land on which the buildings were located, and did not learn 
that plaintiff did not own the land until after the commence- 
ment of this action, then plaintiff is not entitled to recover anv- 
thing for the loss of the buildings. But, if defendant or its 
agents did have knowledge of the plaintiff's title or learned of it 
before the fire, then there was a waiver of the fact that plaintiff 
did not own the land, and plaintiff is entitled to recover the loss 
of said building, viz., $575.30. If you find on this issue in favor 
of the plaintiff, your verdict will be for the plaintiff for $1,324.25. 
If you find on this issue in favor of the defendant, then your ver- 
dict will be for the plaintiff in the sum of $748.95.” The verdict 
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was for $748.95 (the amount of loss claimed on the second, 
fourth and fifth items of the policy), and defendant appeals from 
the resulting judgment and an order denying a new trial. 

It is evident that the trial court regarded the conditions and 
warranties which we have quoted as applying solely to the build- 
ings insured, and not to the contents of those buildings. In 
other words, the policy was treated as severable into as many 
contracts as there were items insured. Whether such policies, 
insuring distinct items for different amounts, in consideration 
of a gross premium, are to be regarded as entire or severable, 
is a question that has not heretofore come before this court, al- 
though it has been passed on by the courts of many other states. 
The authorities on the point are so numerous that it would be 
impracticable to attempt to review, or even to cite, all of them. 
There is conflict between the adjudications of different courts, 
and even, in some instances, between those of the same court. 
Jn a general way, the effect of the cases may be summarized and 
illustrated by saying that the courts of a number of states have 
laid down the rule accepted by the trial court in the case at bar, 
namely, that, where the property insured consists of different 
items which are separately valued or insured for separate 
amounts, the contract is divisible, and a breach of warranty or 
condition as to one item will not affect the insurance on the 
remainder of the property, even though the premium be entire: 
Merrill vs. Agricultural Ins. Co., 73 N. Y., 452; Schuster vs. 
Dutchess County Mut. Ins. Co., 102 N. Y., 260; Phoenix Ins. 
Co. vs. Lawrence, 4 Metce. (Ky.), 9; Continental Ins. Co. vs. 
Ward, 50 Kan., 346; State Ins. Co. vs. Schreck, 27 Neb., 527; 
Commercial Ins. Co. vs. Spankneble, 52 IIl., 53; Loehner vs. 
Home Mut. Life Ins. Co., 17 Mo., 247; Sullivan vs. Hartford 
Fire Ins. Co., 89 Tex.. 665; Manchester Fire Assur. Co. vs. 
Feibelman, 118 Ala., 308; Fireman’s Fund Ins. Co. vs. Barker, 
6 Colo. App., 535; Clark vs. New England Mut. Fire Ins. Co., 
6 Cush. (Mass.), 342; Bullman vs. North Brit. & Merc. Ins. Co., 
159 Mass., 118; Wright vs. Fire Ins. Co., 12 Mont., 474; Cole- 
man vs. New Orleans Ins. Co., 49 Ohio St., 310; Light vs. 
Greenwich Ins. Co., 105 Tenn., 480; Conn. Fire Ins. Co. vs. 
Tilley, 88 Va., 1024; Quarrier vs. Peabody Ins. Co., 10 W. 
Va., 507. 

On the other ‘hand, there are many cases holding that such 
contracts are entire, and that a breach of any condition or war- 
ranty vitiates the whole insurance; most of these decisions bas- 
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ing their conclusion on the ground that the premium was a sin- 
gle or gross sum: Gottsman vs. Pennsylvania Ins. Co., 54 Pa., 
210; Day vs. Charter Oak F. & M. Ins. Co., 51 Me., 91; Plath 
vs. Minn. Farmers’ Mut. Fire Ins. Ass’n, 23 Minn., 479; Gar- 
ver vs. Hawkeye Ins. Co., 69 Iowa, 202; Cuthbertson vs. North 
Car. Home Ins. Co., 96 N. C., 480; Southern Fire Ins. Co. vs. 
Knight, 111 Ga., 622; Agricultural Ins. Co. vs. Hamilton, 82 
Md., 88; McGowan vs. People’s Mut. Fire Ins., 54 Vt., 211. 

There is still another line of cases which take a middle ground 
between the extreme doctrines above stated, and hold that the 
question of the severability of the contract in such cases de- 
pends upon the nature of the risk, i. e., that, where the property 
is so situated that the risk on one item cannot be affected with- 
out affecting the risk on the other items, the policy must be 
regarded as entire; but where the property is so situated that 
the risk on each item is separate and distinct from the risk on 
the other items, so that what affects the risk on one item does 
not affect the risk on the others, the policy must be regarded 
as severable: Havens vs. Home Ins. Co., 111 Ind., 90; Phenix 
Ins. Co. vs. Pickel, 119 Ind., 155; Pickel vs. Phenix Ins. Co., 
119 Ind., 291; Worachek vs. New Denmark Mut. Home Fire 
Ins. Co., 102 Wis., 88; Taylor vs. Anchor Mut. Fire Ins. Co., 
116 lowa, 625; Western Assur. Co. vs. Stoddard, 88 Ala., 606; 
Republic Co. Mut. Fire Ins. Co. vs. Johnson, 69 Kan., 146; 
Hartshorne vs. Agr’l Ins. Co., 50 N. J. Law, 427; Brehm Lum- 
ber Co. vs. Svea Ins. Co.. 36 Wash., 520; Herzog vs. Palatine 
Ins. Co., 36 Wash., 611; Atna Ins. Co. vs. Resh, 44 Mich., 55; 
Phoenix Ins. Co. vs. Public Parks Amusement Co., 63 Ark., 
187; Baldwin vs. Hartford Fire Ins. Co., 60 N. H., 422. 

In our opinion, the rule declared in the cases last cited is sup- 
ported by reason, and tends to produce a just result. Whether 
a contract is entire or severable is a question of intention, to be 
determined from the language employed by the parties, viewed 
in the light of the circumstances surrounding them at the time 
they contracted: Sterling vs. Gregory (Cal.), 85 Pac., 305. In 
these cases the policy, insuring several classes of property, 
provides that it shall be void in certain events. In view of the 
settled rule that any uncertainty or ambiguity in a contract of 
insurance is to be interpreted most strongly against the insurer, 
it is proper to say that this language should not be given the 
effect of avoiding the policy as to every item insured in all 
cases. Where the warranty or condition which is broken does 
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not affect the risk on certain items, the insurance should not 
be held to be ineffective as to those items. Such construction 
would subject the insured to a forfeiture for a cause which had 
no substantial relation to the interest of the insurer. The pur- 
pose of the warranties and conditions is to protect the insurer 
from liability on risks which he would have been unwilling to 
take for the stipulated premium, or, perhaps, for any premium. 
And if, as to any item, the breach of condition or warranty does 
not at all affect the risk, the release of the insurer from liability 
for that item may fairly be said not to have been within the rea- 
son or the condition or warranty, and hence not within the con- 
templation of the parties. For example, where a single policy 
insured, in separate amounts, two buildings situated upon farms 
several miles apart, the breach of a warranty of title as to one 
would not in the slightest degree increase the risk on the other, 
and the policy should be held severable: Loomis vs. Rockford 
Ins. Co., 77 Wis., 87. We do not think the mere fact that the 
premium is entire should affect this conclusion. On the other 
hand, where the breach of condition, although in terms affect- 
ing only one item, is such as to increase the hazard to which 
other items are subjected, the avoiding of the policy as to all 
such items is the very thing which is requisite in order to pro- 
tect the insurer from having to assume a greater risk than the 
one he had contracted for. Take the case here presented, of a 
building and furniture in the same, both covered by the same 
policy. There is a breach of a warranty or representation re- 
lating to the title to the land on which the building was situ- 
ated. That any misrepresentation as to title is material, and 
has the effect of avoiding the policy, at least as to the building, 
is undisputed. And one ground upon which the materiality of 
statements as to title has been put is that they “might, and prob- 
ably would, influence the mind of the underwriter in forming 
or declining the contract. Generally speaking, insurances 
against fire are made in the confidence that the assured will use 
all the precautions to avoid the calamity insured against, which 
would be suggested by his interest. The extent of this interest 
must always influence the underwriter in taking or rejecting the 
risk or in estimating the premium”: Columbia Ins. Co. vs. Law- 
rence, 2 Pet. (U. S.), 25; Id., 10 Pet. (U. S.), 507. “In other 
words, it is in their relation to the moral hazard that the materi- 
ality of statements as to title or interests rests: 2 Cooley’s 
Briefs on Ins., 1340. The risk is greater, then, where a man 
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insures a house which is on land not belonging to him than it 
would be if he owned the land. But if the risk on the house is 
greater by reason of the want of ownership, it is clearly greater 
as to the contents of the house. It is of course possible that a 
house may burn, and a part or all of its contents be saved, but 
surely the contents of a house are in great danger of burning 
if the house takes fire, and any circumstances which increases 
the risk of fire to the house necessarily increases the risk to the 
contents. If the insuring company would have been unwilling to 
insure a house on land not belonging to the insured, because 
it might be more advantageous to the insured to have the house 
burn than to have it saved, it can hardly be supposed that it 
would have consented to take the risk on furniture contained in 
a house exposed to such hazard. It is, we think, no answer to 
this position, to say, as was said in Merrill vs. Agricultural Ins. 
Co., supra, a case frequently cited, that insurance companies 
habitually insure the contents of buildings, without insuring the 
building or inquiring about its ownership. Such insurance on 
the contents alone would involve no unusual hazard. It wouid 
not tempt the insured to permit his furniture or other movables 
to burn. But if it be coupled with msurance on a building which 
he does not own, and by the destruction of which he would 
profit, both the house and its contents are subjected to a risk 
which the insurer was not willing to assume, and one against 
the assumption of which he expressly contracted. In the case at 
bar, the court directed the jury to find a verdict for the plaintiff 
for the loss on the contents of the buildings, notwithstanding 
the defense, and the evidence in support of it, that there had 
been a misrepresentation, which, as the defendant claimed, had 
not been waived. Under the views above set forth, this was 
error. The risk to the contents of the buildings was directly af- 
fected by any circumstance which affected the risk to the build- 
ings themselves, and the contract should, so far as concerns the 
representation as to title, have been treated as entire. 

In the foregoing discussion, we have laid no stress. on the 
fact that the language of the policy is that “this entire policy 
shall be void, if’, etc. In most of the cases cited above the word 
“entire” did not appear in the policy in this connection. It has 
been held (sometimes even in jurisdictions where separate valu- 
ations are ordinarily regarded as rendering the contracts di- 
visible) that the inclusion of this word makes the contract entire 
and indivisible: Germania Fire Ins. Co. vs. Schild, 69 Ohio St., 
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136; Germier vs. Springfield F. & M. I. Co., tog La. Ann., 341; 
Agricultural Ins. Co. vs. Hamilton, 82 Md., 88; Martin vs. Ins. 
Co. of N. A., 57 N. J. Law, 623; McWilliams vs. Cascade F. & 
M. f. Co., 7 Wash. 48. But there are also cases holding, in 
effect, that no valid distinction can be drawn between the words 
“this policy shall be void”, and “this entire policy shall be void”: 
Kiernan vs. Dutchess County Mut. Ins. Co., 150 N. Y., 190; 
F. F. Ins. Co. vs. Barker, supra; Kans. Farmers’ Fire Ins. Co. 
vs. Saindon, 53 Kan., 623; Trabue vs. Dwelling House Ins. Co.., 
121 Mo., 75. In view of our conclusion that the policy in ques- 
tion is, for other reasons, an entire contract, it is not necessary 
in this case to express any opinion as to the effect of the use of 
the word “entire” in a policy which, in the absence of such word, 
would be treated as divisible. 

The respondent contends that, whatever construction be put 
upon the policy, the judgment must be affirmed, because there 
was uncontradicted testimony to the effect that, shortly after the 
fire, the company ascertained the true state of the title, and for 
a period of several months thereafter, and up to the time of trial, 
made no offer to return the premium. During all this time, 
however, it denied liability. It may be conceded that, if by rea- 
son of a breach of warranty as to title, no risk ever attached, 
the insured was entitled to a return of his premium: Civ. Code, 
§ 2617. But the insurer’s delay in offering to repay it (assum- 
ing the delay to have been unreasonable) did not forfeit the right 
to defend for such breach. The cases cited to the proposition 
that a party cannot rescind a contract without restoring what 
he has received under it are not in point. The defendant is not 
in this action seeking to rescind the contract sued upon. It is 
standing upon the contract, and insisting that under its terms 
there is no liability. Nor can the mere retention of the pre- 
mium, after the loss has occurred, and where the liability is 
steadfastly denied, constitute either a waiver of the defense or 
an estoppel. To constitute such waiver or estoppel by the ac- 
tion or nonaction of the insurer after the loss, it is essential “that 
one party should have relied upon the conduct of the other, and 
been’ induced by it to put himself in such a position that he 
would be injured if the other should be allowed to repudiate his 
action”: McCormick vs. Orient Ins. Co., 86 Cal., 260; McCor- 
mick vs. Springfield F. & M. I. Co., 66 Cal., 361. Here nothing 
was done which could have led the insured to believe that the 
defendant would not take advantage of the breach of warranty. 
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On the contrary, it persistently asserted its reliance upon such 
breach. If the case of Fishbeck vs. Ins. Co. (54 Cal., 422) is in 
conflict with these views, it must be regarded as overruled by 
the McCormick cases, just cited. See, also, Georgia Home Ins. 
Co. vs. Rosenfield, 37 C. C. A., 96; Austin vs. M. R. F. L. Ass’n 
(C. C.), 132 Fed., 555; Thompson vs. Travelers Ins. Co., 11 N. 
D., 274; Blaeser vs. Ins. Co., 37 Wis., 39. 

Furthermore, the retention of the premium was not pleaded 
by the plaintiff. His complaint showed affirmatively that there 
had been a breach of warranty as to title, and to overcome this 
he was obliged to allege facts showing a waiver or estoppel. He 
met this requirement by alleging the issuance of the policy by 
the defendant after notice of the defect of "title, but this did not 
put in issue any waiver or estoppel that might have been cre- 
ated by other facts. If the plaintiff relies on waiver or estoppel 
as to any defense which would otherwise be available to the de- 
fendant under the facts stated in the complaint, the facts con- 
stituting such waiver or estoppel must be pleaded in the first 
instance: 19 Cyc., 923; Gillon vs. Northern Assur. Co., 127 
Cal., 480; Vernon Ins. & T. Co. vs. Maitlen, 158 Ind., 393; 
Bruce vs. Germ. S..& L. Soc., 24 Ore., 486; McCoy vs. Iowa 
State Ins. Co., 107 Iowa, 80. 

The judgment and order appealed from are reversed. 

We concur: Henshaw, J.; McFarland, J.; Lorigan, J. 
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SUPREME COURT OF NEBRASKA. 


STARR 
v8. 


BANKERS’ UNION OF THE WORLD Et at.* 


A fraternal beneficiary association organized under the laws of this 
state has no authority to purchase the business and assume the risk 
of another association of like character. 


Where a fraternal beneficiary association obtains possession of the 
funds of another association of like character, it cannot defend an 
action for conversion on the ground that the acts by which it se- 
cured the funds were not within its corporate capacity. 

One who aids and assists in the wrongful taking of chattels is liable for 
the conversion thereof, though he acted as agent for another. 

The recital of jurisdictional facts in an order appointing a receiver is 
prima facie evidence of the existence of such facts. 

Where all the property, books and records of a fraternal beneficiary as- 
sociation organized under the laws of another state are brought 
into this state, and the business of the association is attempted to be 
here carried on by persons assuming to act as the officers or agents 
thereof, the courts of this state have power to appoint a receiver to 
administer the property of such association. 


Commissioners’ Opinion. Department No. 2. Appeal from 
District Court, Douglas County. Action by Elmer G. Starr, 
receiver of the Order of the Iron Chain, against the Bankers’ 
Union of the World and another, charging the conversion by 
them of funds received by them from the Order of the Iron 
Chain. Judgment for plaintiff, and defendants appeal. 


WEAVER & GILLER, ROBERT RYAN, and JOHN W. BwurR- 
DETTE, for Appellants. 
CRANE & BoucHER, for Appellee. 


CALKINS, C. 

The Order of the Jron Chain was a fraternal beneficiary soci- 
ety organized under the laws of the state of Minnesota in 1898, 
and having its home office at Winnebago in that state until 
November 11, 1901. At that date it had cash on hand $5,466.01 
in the benefit fund, $2,348.68 in the reserve fund, and $2.80 in 
the extension fund. Under the rules governing the order the 
benefit fund was devoted to the payment of death claims, and 
the reserve fund was to be used to supplement the benefit fund 


% Decision rendered, April 10, 1908. Syllabus by the Court. 
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when the regular benefit assessments exceeded the number ot 
twelve in any one year, while the extension fund was to be used 
in extending the organization. During 1901, and prior to No- 
vember 11th, there had been twelve regular benefit assessments, 
and, in addition thereto, there were valid outstanding death 
claims amounting to about $20,000. On November 4, Ig9o1, the 
defendant, the Bankers’ Union of the World, which was a fra- 
ternal beneficiary society organized under the laws of Nebraska, 
by its directors, authorized the defendant Spinney, its president, 
“to confer with the directors of the Order of the Iron Chain, 
and make such arrangements as he should deem necessary and 
proper to effect a consolidation of the said Order of the Iron 
Chain with the Bankers’ Union of the World.” And on Novem- 
ber 11, 1901, the defendant Spinney at Winnebago, Minn., en- 
tered into a written contract with the directors of the Order of 
the Iron Chain, which stipulated that the management, prop- 
erty, assets and money of the Order of the Iron Chain should 
be set over to the Bankers’ Union of the World; that the lat- 
ter should use the sums of money set over in a manner conform- 
able to the regulations and by-laws of the former, and pay the 
mortuary claims then pending and thereafter accruing against 
that order in accordance with the terms of its certificates, con- 
stitution and by-laws. In pursuance of this contract, the funds, 
books, records and other property of the Order of the Iron 
Chain were turned over to the defendants, and brought to 
Omaha, where the money was placed in the treasury of the 
Jankers’ Union of the World and the books and records kept in 
its office. The head clerk of the Order of the Iron Chain was 
brought to Omaha, and placed in charge of these books and 
papers. The defendant Spinney assumed the title of Supreme 
Chancellor of the Order of the Iron Chain, and proceeded to 
send out notices of assessment to members of that order, from 
which a very small sum seems to have been collected. There is 
no evidence as to what was done with the money received from 
the Order of the Iron Chain, and so far as the record shows, it 
still remains in the hands of the defendants. In January, 1904, 
upon the application of James H. Womack, a beneficiary whose 
claim against the Order of the Iron Chain had been approved 
prior to November 11, 1901, the plaintiff was by the District 
Court of Douglas County appointed receiver of the Order of 
the Iron Chain, with directions to commence such actions as 
might be necessary against any persons for the recovery of any 
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property or effects of the order which might seem to have been 
converted by them or found to be in their possession. The 
plaintiff, having qualified as such receiver, brought this action 
in the District Court of Douglas County against the defend- 
ants, the Bankers’ Union of the World, and Edmond C. Spin- 
ney, charging the conversion by them of the funds as aforesaid 
received by them from the Order of the Iron Chain. The de- 
fendants answered, asserting the validity of the contract, and 
denying the jurisdiction of the court to appoint the plaintiff re- 
ceiver, and upon the issues so formed there was a trial had to 
the court, who found for the plaintiff and rendered a judgment 
against the defendants for the full amount claimed. From this 
judgment, the defendants appeal. 

1. That the defendant, the Bankers’ Union of the World, had 
no authority to purchase the business or assume the risks of the 
Order of the Iron Chain is settled by the decision of this court 
in State vs. Bankers’ Union, 71 Neb., 622. The fact that the 
statute law of Minnesota undertakes to regulate the consolida- 
tion of such societies may be taken as a recognition of the power 
of societies organized under the laws of that state to make such 
an agreement, but it cannot be held to confer such a power 
upon the Nebraska society. The Nebraska society not having 
the legal capacity, the obligation it attempted to assume in the 
contract in question was void as well in Minnesota as Nebraska. 

2. Any distinct act of dominion wrongfully exerted over one’s 
property in denial of his right is a conversion: Cooley on Torts 
(2d Ed.), 524: Hill vs. Campbell, 54 Neb., 59; Stough vs. Sten- 
fani, 19 Neb., 468. While the defendant society is not liable on 
its contract to assume the risks and liabilities of the Order of 
the Iron Chain, it cannot defend an action for the conversion 
of the junds of that order on the ground that the acts by which 
it secured the funds thereof are not within its corporate power: 
Cook on Corporations (5th Ed.), § 15b; National Bank vs. 
Graham, 100 U. $., 699; Mendel vs. Boyd, 3 Neb. (Unof.), 473. 

3. The question whether the defendant society would have been 
liable had it never had the money is not here involved; for it 
is admitted that it was received by it and placed in its treasury. 
That the defendant Spinney, through whose agency it actually 
procured possession of these funds, is also liable therefor, can- 
not be doubted. Where several parties unite in an act which 
constitutes a wrong to another under circumstances which fairly 
charge them with intending the consequences which follow, it 
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is a very just and reasonable rule of the law which compels each 
to assume and bear the responsibility of misconduct of all: 
Cooley on Torts (2d Ed.), 153. Hence it is held that one who 
aids and assists in a wrongful taking of chattels is liable for the 
conversion, although he acted as agent for a third person: Mc- 
Cormack vs. Stevenson, 13 Neb., 70; Stevenson vs. Valentine, 
27 Neb., 338; Cook vs. Monroe, 45 Neb., 349; Hill vs. Camp- 
bell, 54 Neb., 59; Osborne Co. vs. Plano Co., 51 Neb., 502. 

4. It is argued with much insistence that the order of the 
District Court of Douglas County appointing the plaintiff as 
receiver of the Order of the Iron Chain was void for want of 
notice required by the statute to be given in such cases, and that 
the plaintiff has not therefore the legal right to sue’ The peti- 
tion alleges that on the 7th day of January, 1904, in the action 
of James H. Womack against the Order of the Iron Chain, he 
was duly appointed receiver of its property, etc., and authorized 
to bring any action for the collection of any property of or debts 
due to such Order of the Iron Chain. There was a further al- 
legation that the Order of the Iron Chain was organized under 
the laws of the state of Minnesota; that its home office was in 
the city of Winnebago in said state prior to the 11th day of No- 
vember, 1901, since which time its home office and all its prop- 
erty had been in the city of Omaha; that the defendant Spinney 
had since said date been the Supreme Chancellor of said order. 
These allegations were met in the answer by statements that the 
District Court was without jurisdiction, and that the only notice 
served in said case was upon the defendant Spinney as Supreme 
Chancellor; that said Spinney was never Supreme Chancellor 
of said order and never acted as such. The new matter in this 
answer was controverted by reply, and the plaintiff introduced 
in evidence the order appointing him as receiver and the bond 
showing his proper qualification. The order contains a finding 
that due and legal notice of the application for the appointment 
of a receiver was given to the defendant according to law. 
There was no further proof as to the giving of notice of the 
application for the receiver. The recital of jurisdictional facts 
in the order appointing a receiver is prima facie evidence of the 
existence of such facts: Edee vs. Strunk, 35 Neb., 307; Hager- 
man vs. Thomas, 1 Neb. (Unof.), 497. There being no evidence 
to rebut this presumption, it must prevail. 

5. The defendants contend that the courts of this state cen- 
not administer the affairs of a foreign corporation, and that 
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the District Court of Douglas County had therefore no juris- 
diction of the subject of the action. Where the general adminis- 
tration of the assets of an insolvent corporation is proceeding in 
the state of its creation, there are good reasons, founded on the 
principles of judicial comity, why the courts of another state 
should not appoint receivers of such of its assets as may be 
found in its jurisdiction; but, as the impounding of assets of the 
debtor by means of a receiver is in the nature of a proceeding 
in rem, it is believed that no principle can be suggested which 
disables a court of equity from taking that course with the as- 
sets of a nonresident debtor, corporate or unincorporate: 
Thompson on,Corporations, 6861. The power to appoint a re- 
ceiver of the assets of a foreign corporation is constantly exer- 
cised: Id.; Cook on Corporations (5th Ed.), 865. That a court 
should not appoint a receiver to administer the internal affairs 
of a foreign corporation is a very general rule, the reason for 
which is that the court cannot obtain control of all the property, 
books, records and members of the corporation so as to do full 
justice between all the parties interested; but the operation oi 
this rule ceases when the reason for it no longer exists, and 
whatever might be the objection to appointing a receiver for the 
property of a foreign corporation found in this state, where such 
property is only part of its assets, and where the books and 
records and officers of such corporation are beyond the process 
of the court, they do not apply in this case. Here all the assets, 
books and records were brought into this jurisdiction. Here the 
defendants assumed to exercise the power and authority of the 
foreign corporation. No assets, no books, no person assum- 
ing to act as its ofticer remained in the state of its creation. 
Clearly the courts of this state in which all that remained of the 
Order of the Iron Chain had been brought by these defendants 
would be better able to take jurisdiction of an action by its bene- 
ficiaries and members than would the courts from the state from 
which it was abducted: Thompson on Corporations, §§ 8010, 
8o11. There nothing remained for the jurisdiction of that state 
to act upon, no funds, no records and no officers, but those who 
had abdicated their authority and ceased to act for the order. 
None of the ordinary reasons why the courts of this state should 
not take jurisdiction of these assets remained, but whether the 
suit in which the receiver was appointed is considered as one to 
subject the assets of the foreign corporation found in this state 
to the payment of its debts, or whether it be considered as a 
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suit to administer and wind up the affairs of such corporation, 
every reason exists why the courts of this state should take 
jurisdiction. 

We therefore conclude that the judgment of the District 
Court was right, and recommend that it be affirmed. 

Fawcett and Root, CC., concur. 


PER CURIAM. 
For the reasons stated in the foregoing opinion, judgment of 
the District Court is affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


MUTUAL RESERVE LIFE INS. CO. 
v8. 


HEIDEL.* 


Where the policy agrees to pay the sum insured in consideration of a 
specified premium to be paid in cash, on or before its delivery, and 
that it shall not take effect until delivery and payment of the pre- 
mium, its delivery is a conclusive acknowledgment of such payment 
which estops the company from forfeiting the policy for nonpay- 
ment when due. 

But the company is not estopped from proving by a written contract 
made at the time of, or prior to, such delivery that an extension of 
time had been granted for a payment of all or parts of the premium, 
and an agreement that, if not so made, the insurance should cease. 

Such extension of time without such written agreement or a written 
agreement made subsequently for a valuable consideration, waives 
forfeiture for nonpayment of any part of the premium. 

The fact that evidence erroneously rejected would have been futile does 
not prove that the rejection was not prejudicial, since otherwise 
other evidence might have been introduced or the course of the 
trial changed. 


In Error to the Circuit Court of the United States for the 
Eastern District of Missouri. 


J. LIONBERGER DAvIs (Jones, Jones, Hocker & Davis and S. 
T. Tyng, on the brief), for Plaintiff in Error. 

CLARK VARNUM (W. H. Cocke and W. H. Hall Trigg, on the 
brief), for Defendant in Error. 


* Decision rendered, March 2, 1908. 
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SANBORN, C. J. 

On June 10, 1901, Gustave Heidel surrendered to the defend- 
ant a policy of life insurance for $5,000 which had been issued to 
him in 1882, and the defendant delivered to him a new policy, 
whereby it promised to pay, subject to certain conditions and 
stipulations, to Nettie Heidel, on his death, $5,000. Heidel died 
on April 29, 1902. Nettie Heidel brought this action on the 
policy. The defense was that Heidel had failed to pay an al- 
leged bi-monthly premium which was due on August I, IgoI, 
and that the policy had been abandoned by mutual consent. At 
the trial the parties agreed that Heidel paid all his premiums 
under the original policy, that he made an application for that 
policy, and another application for the second policy, and the 
defendant admitted in its answer that it issued the second policy 
“whereby, in consideration of premiums then and thereafter to 
be paid, it insured. the life of said Heidel, and promised and 
agreed, subject to the terms of an application therefor and the 
terms of the constitution and by-laws of said association, to pay, 
upon the death of said Heidel, to plaintiff, his wife, if living at 
the time of said death, the sum of $5,000”. The policy contained 
these provisions :— 

‘The company] in consideration of the application origi- 
nally made to this association, which is hereby made a part of 
this contract, and of the surrender of policy or certificate No. 
7,409 and of the first premium of $145.45, to be actually paid 
in cash on or before the delivery hereof hereby continues 
Gustave Heidel of St. Louis County of state of Missouri, here- 
inafter called the insured, as a member of said association, 
and upon the condition of the payment in advance 
of the same amount on the first day of the month of June in 
every year during the continuance of this policy, there shall 
be payable to Nettie Heidel of St. Louis County, of state of 
Missouri, if living at the time of death of said insured, other- 
wise to the executors or administrators of said insured the 
sum of $5,000. * * * This contract shall not take effect 
until this policy is delivered to the insured in person and 
the first premium is paid in cash hereon during his lifetime 
and while policy or certificate No. 7,469 is in full force, which 
policy or certificate shall be rendered null and void by the act 
of placing this policy in force. 


The defendant offered evidence which it claimed tended to 
show that after the policy was issued “Heidel paid the first bi- 
monthly premium of $17.45 and the interest on the lien $7.66 
on July 1, 1901, and that the subsequent bi-monthly premiums 
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for the same amount during the remainder of the year Igo! 
were not paid by Heidel’. The court below sustained objec- 
tions to this evidence, on the ground that proof that Heidel paid 
a part of the first annual premium, $145.45, and owed the re- 
mainder, was not admissible because by the delivery of the 
policy the defendant estopped itself from denying the payment 
of the entire premium for the year in question. 

The provisions of the policy that in consideration of the sur- 
render of the original policy, and “of the first premium of $145.- 
45 to he actually paid on or before the delivery hereof”, the 
defendant will pay the $5,000, that 

This contract shall not take effect until the policy is deliv- 


ered to the insured in person and the first premium paid in 
cash hereon during his lifetime, 


And the delivery of the policy constituted an acknowledgment 
by the company that the first annual premium had been paid, 
and the delivered policy was competent and persuasive evidence 
of that fact: Massachusetts Ben. Life Ass’n vs. Sibley, 158 IIl., 
411; Germania Fire Ins. Co. vs. Muller, 110 Ill. App., 190, 193. 
The delivery of the policy and this acknowledgment conclu- 
sively estopped the company from denying that the contract of 


insurance was in existence and that it was effective from the 
time of the delivery of the policy until it was forfeited for some 
other reason than the failure to pay the first annual premium 
when it became due: Roberts vs. Security Co., Ltd., Q. B. Di- 
vision, Law Reports, 1897, p. III, 115; Basch vs. Humboldt 
Mutual, etc., Co., 35 N. J. Law, 429, 431; Dobyns vs. Bay State 
Ben. Ass’n, 144 Mo., 95, 109, ITO. 

3ut they did not estop this company from proving by a writ- 
ten contract made before or at the time the policy was delivered 
that an extension of time for the payment of a part or all of this 
first premium to specific dates was given, and an agreement 
made thai, if the deferred payments were not then nade, the 
policy should cease, and the failure to make such deferred pay- 
ments at the times specified by such an agreement would be 
fatal to the continuance of the policy: Thompson vs. Ins. Co., 
104 U. S., 252; Pitt vs. Berkshire Life Ins. Co., 100 Mass., 500; 
Life Ins. Co. vs. Pendleton, 112 U. S., 696, 707; Mooney vs. Ins. 
Co., 80 Mo. App., 192, 195; Leeper vs. Ins. Co., 93 Mo. App., 
602; Teutonia Life Ins. Co. vs. Mueller, 77 IIl., 22, 24; Snyder 
vs. Nederland Life Ins. Co., 202 Pa., 161; Duncan vs. Missouri 
Life Ins. Co. (filed March 27, 1908, C. C. A.). 


VoL. XXXVII.—48. 
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Competent evidence that this annual premium was not paid 
by Heidel when the policy was delivered, and that a portion had 
never been paid, was therefore admissible, though in itself insuf- 
ficient evidence to sustain the defense. If supplemented by a 
written contract made before or at the time of the delivery of 
the policy that this premium should be subsequently paid at 
definite times, and that, if not then paid, the insurance should 
thereupon cease, and by proof that it was not paid at such times, 
it might have proved sufficient to prevent a recovery by the 
plaintiff. The written agreement evidenced by the policy, it is 
true is that the premiums shall be paid annually, and evidence 
of a parol contract made before or at the time of the delivery 
of the policy that they were to be paid bi-monthly is incompe- 
tent, because it contradicts the terms of the written contract: 
Thompson vs. Ins. Co., 104 U. S., 252, 259; Chamberlain vs. 
Wright (Tex. Civ. App.), 35 S. W., 707; 17 Cyc., 659. An ex- 
tension of the time of payment of the first premium, without a 
written agreement at or before the delivery of the policy, or a 
subsequent contract, for a valuable consideration after its de- 
livery, that the insured shall make the deferred payments at spe- 
cific times, and that, if he fails to do so, the insurance shall cease 
or the policy be forfeited, waives all forfeiture for nonpayment 
of every part of that premium: Thompson vs. Ins. Co., 104 U. 
S., 252, 257; Ins. Co. vs. French, 30 Ohio St., 240; Dobyns 
vs. Bay State Ben. Ass’n, 144 Mo., 95, 108, 109, I10, III, 45 S. 
W., 1107; Perry vs. Bankers’ Life Ins. Co., 47 App. Div. (N. Y.). 
567, 570; Lawrence vs. Penn, etc., Ins. Co., 113 La., 87; Far- 
num vs. Ins. Co., 83 Cal., 246; McAllister vs. New England, 
etc., Ins. Co., 1o1 Mass., 558, 561; Northwestern Life Assur. 
Co. vs. Schulz, 94 Ill. App., 156, 161, 163. After the court had 
rejected the evidence that the premium was not paid, the de- 
fendant obtained permission to introduce that and other evi- 
dence, to the effect that notice that an alleged bi-monthly pre- 
mium had become due August I, 1901, that, if not paid, the 
policy would lapse and the insurance would be forfeited, was 
given to Heidel in July, 1901; and that in September, Igo1, no- 
tice of his failure to pay this premium and of the alleged for- 
feiture of his insurance was given to him, but this evidence was 
all introduced under the ruling which has been considered and 
under the further statement by the court that it should, at the 
close of the trial reject all the evidence for the defendant, and 
it did so and directed a verdict for the plaintiff. Counsel for the 





1908. ] Mutual Reserve Life Ins. Co. vs. Heidel. 755 


plaintiff contend that, in the light of the rules of law which have 
been stated, there was no substantial evidence offered to sus- 
tain a verdict for the defendant, and hence that the rulings re- 
jecting its evidence, even if some or all of them were erroneous, 
were not prejudicial. But conceding, without deciding, that all 
the evidence offered by the defendant was insufficient under the 
law to sustain a verdict in its favor, this court is forbidden to 
examine this question of fact and to render such judgment as 
it deems right. The defendant was entitled under the seventh 
amendment to the Constitution, which reads that, “In suits at 
common law where the value in controversy shall exceed $20 
the right of trial by jury shall be preserved, and no fact tried by 
a jury shall be otherwise re-examined in any court of the United 
States than according to the rules of the common law”, to a 
trial of its cause according to the course of the common law. 
A trial according to the course of the common law is a trial be- 
fore a jury under right rulings made by the trial judge in the 
presence of the jury, and the only remedy for prejudicial errors 
in such a trial in a national court is a new trial: Parsons vs. 
Bedford, 3 Pet., 433. 446, 448; Barreda vs. Silsbee, 21 How., 
146, 166; Justices vs. Murray, 9 Wall., 274, 277; Miller vs. Life 
Ins. Co., 12 Wall., 285, 300; Ins. Co. vs. Comstock, 16 Wall., 
258, 269; Ins. Co. vs. Folsom, 18 Wall., 237, 249; Railroad Co. 
vs. Fraloff, too U. S., 24, 31; Lincoln vs. Power, 151 U. S., 
436, 438, 14 Sup. Ct., 387; Chicago, Burlington & Quincy R. 
Co. vs. Chicago, 166 U. 3., 226, 246; Capital Traction Co. vs. 
Hof, 174 U. S., I, 9. 

The legal presumption is that error produces prejudice. It is 
only when the fact sc clearly appears as to be beyond doubt that 
an error challenged did not prejudice and could not have preju- 
diced the complaining party that the rule that error without 
prejudice is no ground for reversal can have effect: Deery vs. 
Gray, 5 Wall., 795, 807, 808; Peck vs. Heurich, 167 U. S., 624, 
629 ; Smith vs. Shoemaker, 17 Wall., 630, 639; Moores vs.. Bank. 
104 U. S., 625, 630; Gilmer vs. Higley, 110 U. S., 47, 50; Rail- 
road Co. vs. O’Brien, 119 U. S.. 99, 103; Mexia vs. Oliver, 148 
U. S., 664, 673; Railroad Co. vs. O'Reilly, 158 U. S., 334, 337: 
Railroad Co. vs. McClurg, 8 C. C. A., 322, 325, 326; Ass’n vs. 
Shryrock, 20 C. C. A., 3, 11; Railroad Co. vs. Holloway, 52 C. 
C. A., 260; Armour & Co. vs. Russell, 75 C. C. A., 416. It does 
not appear beyond doubt that the defendant was not prejudiced 
by the first ruling which has been discussed. If the court had 
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admitted the evidence rejected, the defendant might have proved 
a written agreement made at or before the policy was delivered 
that the $145.45, which constituted the first annual premium, 
should be paid at subsequent fixed times, that a failure to pay 
it at those times should forfeit the insurance and that the in- 
sured failed to pay it at the times specified. It might have es- 
tablished the fact that an agreement subsequent to the delivery 
of the policy for a valuable consideration to the same effect was 
made and with the same result. Again, if that evidence had 
been received, either the court or the jury would have decided 
whether or not that and all the other admissible evidence pre- 
sented at the trial was sufficient to sustain the defense, a ques- 
tion which has never yet been considered by either court or 
iury. The fact that it appears upon the record of a trial, wherein 
evidence is erroneously rejected, that the rejected evidence 
would have been futile if received, does not show that its rejection 
was not prejudicial, because the proposer might have introduced 
other evidence or have otherwise changed his course at the 
trial if the ruling of the court had been right and his rejected 
evidence had been received: Deery vs. Cray, 72 U. S., 795, 806, 
807; Peck vs. Heurich, 167 U. S., 624, 629. There is therefore 
no escape under the law from a reversal of the judgment below. 

It is accordingly reversed, and the case is remanded to the 
Circuit Court, with directions to grant a new trial. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


NORTHWESTERN NAT. LIFE INS. CO. ) 
OF MINNEAPOLIS, MINN. 


v8. 


vs. 


NORTHWESTERN NAT. LIFE INS. CO. 
OF MINNEAPOLIS, MINN.* 


| 
| 


A contract by which one company reinsures all its risks in another and 
transfers its assets and closes business is not binding on its policy- 
holders, who may maintain a right of action for breach of contract. 
But the policyholder is put to his election, and if he accepts the 
reinsurance he is bound by the contract between the companies. 


A company on the fixed premium plan so took over another on the as- 
sessment plan, assuming the liabilities of the latter, subject to its 
existing or future charter and by-laws. It then amended its by-laws 
to require fixed premiums from the policies taken over, according 
to the attained age, with certain provisions regarding interest and 
policy liens. A member of the reinsured company received a copy 
of the by-laws and a policy from the reinsurer stating the amount of 
lien, with an option to pay in installments which were less than 
the accumulating interest, so that the lien kept increasing. He 
paid the installments until the policy matured. 


Held, That by accepting the policy he was bound by its terms. 


In -Error to the Circuit Court of the United States for the 
District of Nebraska. 


Statement of facts by ApAms, C. J. 

This was an action at law, instituted by Gray against the in- 
surance company, to recover on a matured certificate of mem- 
bership for $4,000 originally (in 1883) issued to him by the 
Northwestern Mutual Relief Association of Wisconsin. The 
Wisconsin company did business on the assessment plan, where- 
by on the death of a member an assessment was made upon sur- 
viving members to raise a fund to pay the beneficiary of the 
deceased member. In 1899 it availed itself of the provisions of 
the act of the Legislature of Wisconsin (chapter 270, p. 460, 


* Decision rendered April 20, 1908. 
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Laws 1899), changed its name to the Northwestern National 
Life Insurance Company, and reorganized so as to do business 
on the stipulated premium plan, whereby premiums are payable 
not as a result of assessments on the happening of the death of 
a member, but in certain sums at fixed periods. In Igor the 
defendant company was incorporated under the provisions of 
chapter 178, p. 233, of the Laws of Minnesota of Igor, to do 
business on the stipulated premium plan, with power to assume 
and reinsure the risks and members of other companies and to 
make by-laws and amendments not inconsistent with the Con- 
stitution and laws of the state. On August 29, 1901, defendant 
entered into a contract with the Wisconsin company by virtue 
of which it took over all the assets of that company and rein- 
sured its risks. The contract after providing for the assumption 
of obligations of the Wisconsin company contained the follow- 
ing +— 

And the assuming of each policy or certificate by the party 
of the first part | Minnesota company] is expressly subject to 
the provisions of the articles of incorporation and by-laws of 
the party of the first part as the same now exist, or as they 


may hereafter be amended, * * * all whereof constitute 

and form a part of each certificate and policy hereby assumed. 

It also contained the following stipulation :— 

And said party of the first part agrees that all moneys and 
property received by it, and now constituting or representing 
the mortuary funds of the party of the second part [the Wis- 
consin company], and all moneys hereafter collected by i 
from members of the party of the second part for mortuary 
purposes, which under their present contracts are applicable 
to and should be set aside for a mortuary fund, will be by said 
party of the first part segregated, set aside and used for and 
applied to the payment of the new valid and existing death, 
disability or maturing claims of the party of the second part 
and expenses incurred until the same shall have been paid, 
settled or discharged in full. 

The result was that 1,310 members of the Wisconsin com- 
pany, including Gray, accepted reinsurance by the Minnesota 
company. Of that number seventy-four held assessment certifi- 
cates similar to Gray’s certificate, and 1,228 had originally held 
assessment certificates, but had surrendered them to the Wis- 
consin company and accepted in lieu thereof stipulated premium 
policies after its reorganization in 1899. 

By way of inaugurating its business the defendant company 
on August 28, 1901, adopted a by-law known as section 6 of 
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article 10, which is as iollows: “In all cases” where the policy 
or certificate of another company is assumed 


The premium to be paid thereon by the insured shall be the 
single premium according to the life expectancy or single 
premium rate table adopted by the company at the attained 
age of the insured at the time of issuing or assuming such 
policy certificate or contract by this company, which single 
premium may be paid in any installments agreed upon or 
fixed by the board of directors. * * * Any excess thereof 
interest] being in payment and in extinguishment of the 
principal amount of said lien, and in the event of death of the 
insured occurring at any time before a sum equal to the sin- 
gle premium as aforesaid, with 4% per cent interest per an- 
num in advance, from the date of such contract or such as- 
sumption, shall have been paid in cash to this company there 
shall be reserved from the face of such certificate or policy 
and charged as a lien thereon a sum equal to the unpaid por- 
tion of such single premium and interest, and payment of a 
sum equal to the face of the policy, less the amount of said 
lien and interest, shall be payment in full of claim under said 
policy and the full measure of liability of the company there- 
under. 


On September 2, 1901, the president of the defendant com- 
pany issued a circular letter, advising the members of the rein- 
sured company of the assumption by his company of the poli- 
cies or certificates of insurance previously issued by the rein- 
sured company to them. That letter contained the following 
statement :— 


Under the provisions of this contract the Northwestern Na- 
tional Life Insurance Company of Minneapolis, Minn., as- 
sumes your policy or certificate of insurance subject to its 
terms and provisions in all respects, thereby constituting you 
a member of this company, subject to its articles of incorpo- 
ration, by-laws and the laws of the state of Minnesota. * * * 
We hope, therefore, that you will appreciate the desirability 
of maintaining your policy or certificate with the Northwest- 
ern, and beg to assure you, 


Ete. 


As soon as possible a proper and appropriate certificate 
of reinsurance will be furnished, to be attached to your policy 
or certificate, showing that the same is continued as the policy 
of this company. 


On September 3, 1901, the defendant company, by its presi- 
dent and secretary, executed and delivered to the plaintiff, Gray, 
the following certificate :— 
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This is to certify that the Northwestern National Life In- 
surance Company of Minneapolis, Minn., did upon the 29th 
day of August, Ig01, by a contract of consolidation, receive 
into its membership as members and did reinsure all living 
members of the Northwestern National Life Insurance Com- 
pany of Madison, Wis., who upon said date appeared upon 
the books of said last-named company, to be and who actually 
were members in good standing thereof and therein, includ- 
ing policy No. 682 on the life of Robert Gray, Schuyler, Neb., 
subject to their several policies or certificates issued by said 
company of Madison, Wis., and to the terms and conditions 
of said contract of reinsurance; it being expressly stipulated 
that all of said contracts are to be construed as contracts of 
the state of Minnesota, and in accordance with the laws of 
said state, and are assumed subject to the by-laws and articles 
of incorporation of the reinsuring company, as they now or 
hereafter may exist, and to the laws of the state of Minnesota, 
and especially to chapter 178 of the Laws of Igor. 


On December 31, 1901, the defendant company adopted a 
resolution, a part of which is as follows :— 


Whereas, this company has under a certain contract of re- 
insurance reinsured or assumed the outstanding risks of the 
Northwestern National Life Insurance Company of Madison, 
Wis., including those carried upon their books as_ post 
mortem assessment certificates or policies; now, therefore, 
be it resolved, that in accordance with section six (6) of arti- 
cle ten (10) of the by-laws of this company [partly quoted 
above] premiums payable on account of each thousand dol- 
lars represented by the face of each of said policies or cer- 
tificates, shall be the single premium provided by the agent’s 
manual, or premium rate book, of this company for policies 
issued on the life expectancy plan, such single premium being 
based upon the age of the assured on August 29, 1901; that 
the holder of each such policy now in force be permitted to 
pay said single premium in cash at his option but that if not 
paid, and until so paid payments on account thereof may be 
made in bi-monthly installments, payable on the roth day of 
February, 1902, and bi-monthly thereafter, each of which said 
installments shall be as fixed by the following table, said in- 
stallments being based upon the age of the insured at the date 
of original issue of the policy by the said Northwestern Na- 
tional Life Insurance Company of Madison, Wis., or North- 
western Relief Association, its prior name. 


Then follows a table fixing the installments according to age 
at the date of original issue, and in effect scaling or commuting 
all certificates of the old series issued before January 25, 1890, 
to $3,coo and all certificates issued after 1890 to $4,000. 

On January 2, 1902, a copy of this resolution was sent to plain- 
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tiff, Gray, by the defendant company. The letter transmitting 
the same reads as follows :— 


Minneapolis, Minn., Jan. 2, 1902. Dear Sir: Inclosed here- 
with we hand you copy of a resolution adopted by the board 
of directors of this company at its regular meeting held at its 
home office in this city on the 31st day of December Igol. 
In accordance therewith your policy No. 52,795 is charged 
with a lien of $2,096.94 [this sum was fixed on the assumption 
that the policy had been scaled down to $3,000], the same 
being the single premium referred to and imposed by virtue 
of said resolution as authorized by section six (6) of article 
ten (10) of the by-laws of the company, copy of which by-laws 
is also inclosed herewith. The bi-monthly premium which 
you are required to pay on February Io, 1902, and every two 
months thereafter, is $14.10, and, if not paid when due your 
policy becomes ipso facto null and void from date of default 
in such payment. You have the privilege of paying full single 
premium in cash at any time while the policy is in force, in 
which event in case of death the policy will be worth to the 
beneficiary named its full face, * * * but, if death occurs 
before the lien is fully paid, the unpaid part thereof will be 
deducted from the face of your policy at your death, the bal- 
ance constituting the full measure of the company’s liability 
thereunder. Under the terms of the policy as existing here- 
tofore, its value at death was limited to the net proceeds of an 
assessment upon members of the company holding policies of 
the same kind or class, amounting to only $414.60 from last 
assessment. Under and by virtue of this resolution said policy, 
after deducting the present amount of the lien, is worth net 


$903.06. * * * 

It is stipulated that the single premium necessary to buy 
$1,000 of insurance at the age of sixty-eight, which was Gray’s 
age at the time of reinsurance, was $698.98, and also that Gray 
paid the defendant company the sum of $14.10 every two months 
from and after February 10, 1902, until May 17, 1906, when his 
certificate matured and became payable. Plaintiff’s suit against 
the reinsuring company only is predicated upon the original 
certificate of membership in the Wisconsin company, which ma- 
tured in 1906, the contract of reinsurance made between the 
Wisconsin company and the defendant company, and the cer- 
tificate issued by the defendant company to him and seeks to 
recover the full sum of $4,000 specified in the original certificate 
of membership. This is on the theory that the scaling of his 
policy from $4,000 to $3,cco, and the fixing of a lien for the pay- 
ment of the single premium, were unauthorized and void. De- 
fendant, without conceding any want of authority or illegality 





762 Insurance Law Journal. [Aug., 


in scaling down the policy from $4,000 to $3,000, for the pur- 
poses of this case waives any claim by virtue of that scaling, but 
contends that the lien fixed against the policy of $698.98 for 
each $1,000 insured was proper and legal, and that the amount 
thereof, with interest, less any amounts paid thereon by Gray in 
the shape of bi-monthly payments between the years 1902 and 
1906, when it matured, should be deducted from the face of the 
policy. 

The court below directed a verdict for the plaintiff for $3,157; 
that is, for $3,000, the face of the policy as scaled, together with 
interest. Each party prosecuted a writ of error. 


FRANK E. PARKINSON (George W. Wertz, on the brief), for 
Plaintiff. 

RALPH W. BRECKENRIDGE (Charles J. Greene and Thomas 
H. Matters, on the brief), for Defendant. 


Before Sanborn and Adams, C. JJ., and Philips, D. J. 


ADAMS, C. J. (after stating the facts as above). 

Gray had a contract, made in 1883, consisting of a certificate 
of membership with the Wisconsin company, whereby he was 
obligated to pay certain assessments which might be made by the 
company on the occasion of the death of his associate members, 
and to continue doing so until the maturity of his certificate. 
The company on its part obligated itself to pay Gray in 1906 
80 per cent of an assessment that might be levied and collected 
upon its members, not exceeding, however, $4,000. To say 
nothing of the reorganization of the Wisconsin company in 1899, 
whereby it abandoned the principle upon which its business had 
theretofore been conducted, by entering into the reinsuring con- 
tract with the Minnesota company in Igor and transferring its 
assets to the latter company, it thereby disabled itself to per- 
form its part of the executory contract with Gray and re- 
nounced its obligation. A cause of action at once accrued to 
Gray for breach of the contract: Lovell vs. St. Louis Mutual 
Life Ins. Co., 111 U. S., 264; Roehm vs. Horst, 178 U. S., I. 
What his remedies were for the breach need not be dwelt upon. 
Suffice it to say he did not avail himself of any of them. How- 
ever binding and obligatory the contract of reinsurance was as 
between the two insurance companies, it could not and did not 
obligate any of the original certificate holders of the Wisconsin 
company to accept contracts of reinsurance from the Minnesota 





1908. ] Northwestern Nat. Life Ins. Co. vs. Gray. 763 


company. Whether they should do so, or whether they should 
resort to other remedies for securing relief occasioned by the 
breach of other contracts, was optional with them: Lovell vs. 
St. Louis Mutual Life Ins. Co., supra. 

Gray, on September 2, 1901, shortly after the reinsurance con- 
tract was executed, was advised by the Minnesota company of 
its assumption of his certificate, and the hope was expressed 
that he would deem it desirable to maintain his policy or certifi- 
cate with the Minnesota company. He was also at the same 
time advised that a certificate of reinsurance would soon be 
issued to him. To these announcements he made no objection. 
Soon thereafter the Minnesota company executed and delivered 
to him its own certificate, reciting therein its execution of the 
reinsurance contract, the fact that Gray was a member in good 
standing in the reinsured company, and obligating itself to re- 
insure him on the terms and conditions of the contract of rein- 
surance and subject to the by-laws and articles of incorporation 
of the reinsuring company as they then or thereafter might exist. 
This certificate, also, was received by Gray without objection, 
and he counts on it in this action, Soon thereafter the Minne- 
sota company adopted the resolution of December 31, Igol, 
fixing the single premium to be paid by holders of assessment 
certificates, or to be charged as liens against their certificates, 
and also fixing the bi-monthly installments to be paid thereon 
by the insured; and finally, on January 2, 1902, the defendant 
company notified Gray that the amount of such single premium 
on his certificate was $698.98 for each $1,000, or $2,096.64 on 
the $3,000 certificate as scaled down; and that the amount of 
bi-monthly installments to be paid by him on account of that 
fixed single premium was $14.10. To this he made no objec- 
tion, but complied with its requirement, and made the bi- 
monthly payments regularly, beginning February 10, 1902, and 
continuing until May 17, 1906, when his certificate matured. 
His contention now is that the by-law (section 6 of article 10), 
and the proceedings taken thereunder, fixing the single premium 
and charging the same as a lien against his certificate, were un- 
authorized and void. 

A lengthy argument is made in support of this contention, but 
we find it unnecessary to consider its merits. The case is solv- 
able on simpler grounds. No advantage appears to have been 
taken of Gray by any one. Netwithstanding the reinsuring 
company had no power to do new business on the assessment 
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plan, it seems to have made provision by which the rights of 
members of the reinsured company, who continued to hold as- 
sessment certificates, should be respected, if they concluded not 
to accept new certificates. It provided, in substance, that all 
money received by the reinsuring company, constituting the 
mortuary fund of the reinsured company, and all money there- 
after to be collected from members of the old company for ac- 
count of such a fund should be set aside and used to pay death, 
disability or maturing claims, until they should be all paid, set- 
tled or discharged in full; but with a view of bringing about a 
novation of the old contracts, which obviously was the general 
purpose of the reinsuring contract, it devised a scheme for doing 
it. Few assessment certificates only of those which had origi- 
nally been issued by the old company had not been converted 
into stipulated premium policies before the reinsuring contract 
was made. To secure an adjustment of them to the new busi- 
ness methods of the reinsuring company it devised a scheme 
providing for a fixed premium for the entire term of the certifi- 
cate and payment of the same in cash by bi-monthly install- 
ments, or to make the payment thereof a charge against the 
policy at its maturity, and submitted this scheme as a proposi- 
tion to the members of the reinsured company for their consid- 
eration, acceptance or rejection. Without hesitation, so far as 
this record discloses, and presumably with full knowledge of the 
provision made for him in the event he concluded not to accept 
the proposition, and with like full knowledge of the remedies 
available to him for the breach of his contract, Gray elected to 
accept and did accept the terms offered to him by the new com- 
pany. He entered upon the performance and continued in the 
performance of the terms agreed upon for a period of four and 
one-half years, until his certificate matured. This amounted to 
a novation, a new contract voluntarily entered into by Gray, 
and he cannot now repudiate it. His election was final and con- 
clusive: Iversen vs. Minnesota Mut. Life Ins. Co. (C. C.), 137 
Fed., 268; Supreme Council A. L. H. vs. Lippincott, 67 C. C. 
A., 650, 69 L. R. A., 803; Davitt vs. National Life Ass’n, 36 
App. Div., 622. 

We have carefully examined and considered the case of Smith 
vs. Northwestern Nat. Life Ins. Co. of Minneapolis, Minn. (123 
Wis., 586), in which the reinsuring contract involved in this case 
was considered by the Supreme Court of Wisconsin, but it af- 
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fords us no aid. The proof must have been different from. that 
before us. The court there said :— 

“In this instance the consolidation agreement expressly as- 
sumes all the liabilities of the Madison company, subiect onlv to 
the articles and by-laws of the defendant; but no such articles or 
by-laws were offered in evidence, except a statute of Minnesota 
which, perhaps, enters into them, and which provides that in case 
of consolidation the new company shall be liable for the pay- 
ment of all obligations of the consolidated companies. Hence 
there is no proof to limit the complete assumption by defendant 
of the Madison company’s liapility to plaintiff. Any such ques- 
tion is, however, foreclosed by the finding of fact that such as- 
sumption was made, since defendant reserved no exception 
thereto.” 

With such a record the conclusion in that case was inevi- 
table. 

Gray originally had a certificate of membership in the old as- 
sessment company, depending for its value upon changeable and 
uncertain facts. An assessment company, unlike an old-line 
company, organized on the stipulated premium plan, does not 
agree to pay a_ definite sum on the occasion of the death of a 
member or maturity of his certificate, but only to make an as- 
sessment of a certain amount upon all the members and to pay 
the beneficiary a certain percentage of that aggregate sum. As 
membership diminishes necessarily the amount to be realized by 
an assessment diminishes accordingly, and the cost of insur- 
ance secured increases correspondingly. With the loss of mem- 
bers in the old Wisconsin company, occasioned by the aban- 
donment of its assessment feature and adoption of the old-line 
stipulated premium feature, Gray’s certificate became compara- 
tively of small value Only seventy-four of the old assessment 
members actually remained at the time the reinsurance contract 
was entered into. Under no theory advanced by learned counsel 
for Gray would he have been entitled, apart from the provisions 
of the contract of reinsurance, to any such sum as $4,000, or 
$3,157, as allowed by the trial court. In the letter of defendant’s 
president to Gray, of date January 2, 1902, the value of his policy 
was stated to be $414.60. Whatever its value may have been, 
the fact was (and it doubtless was well known to Gray) that his 
rights under the old assessment certificate were small and un- 
certain. Accordingly, when the defendant company offered him 
a policy of $3,000 maturing in 1906, subject to a lien of $2,096.94 
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for a single premium, representing the cost of insurance for one 
of Gray’s attained age of sixty-eight years for the period of four 
years, or a policy of $4,000 subject to a like lien of $2,795.92, as 
an inducement for him to reinsure with it, it certainly made no 
unfair proposition. It practically offered to him approximately 
$1,000 for what was then not considered of half that value. 
Moreover, it offered him what, according to the facts stipulated 
to be true in this case, was insurance at the usual and accepted 
cost thereof. 

Treating the certificate in suit to be for $4,000 according to 
the concession of counsel for the defendant company, the single 
premium to carry that amount of insurance until the maturity of 
the certificate in May, 1906, was $698.98 per $1,000, or a total of 
$2,795.92. Gray paid between 1902 and igo6 in bi-monthly in- 
stallments a total sum of $408.92. Charging him with interest 
on the amount of the single premium, and crediting him with 
the payments made and interest thereon, a net balance of $2,- 
997.77 is found to have been due the defendant company, at the 
time the certificate matured, as unpaid premium thereon. This 
amount, therefore, being deducted from the face of the certifi- 
cate, leaves a net balance due Gray of $1,002.23. This, with in- 
terest from May 17, 1906, to the date of judgment in the court 
below, April 18, 1907, makes the total sum of $1,057.35 which 
the plaintiff was entitled to recover, instead of $3,157, for which 
judgment was rendered. ‘In other words, plaintiff was allowed 
to recover $2,099.65 too much. 

Our conclusion, therefore, is that the judgment must be re- 
versed unless within forty days after the filing of this opinion 
the plaintiff files in the clerk’s office of the court below a remit- 
titur of $2,099.55, and within ten days thereafter files with the 
clerk of this court a certified copy of the record showing the 
filing of such remittitur. Ii such remittitur and certified copy 
thereof be filed, a judgment will then be entered afhrming the 
judgment below to the extent of $1,057.35. If such remittitur 
and certified copy be not filed within the times aforesaid, the 
judgment will be reversed, with directions to grant a new trial. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—NONPAYMENT OF ASSESSMENT. 


In the case of Supreme Lodge Knights of Honor vs. Hahn, 
decided by the Appellate Court of Indiana, May 26, 1908, the 
member of a lodge, after paying assessments to the local lodge 
for several years was suspended for nonpayment of assessments 
due, and shortly afterward reinstated unconditionaliy on his 
application. He again failed to pay assessments due shortly 
after and was again suspended, and payments afterward ten- 
dered were refused until he should be reinstated, which he refused 
and neglected to apply for. The subordinate lodge had been ac- 
customed to advance his dues to the supreme lodge and accept 
payment from him after they were due. It was held that the 
lodge could not sue to collect assessments, but must rely on 
suspension or expulsion for its protection, and that the pre- 
vious course of the lodge did not affect the validity of its action 
in suspending him. 


DELIVERY OF POLICY—PAYMENT OF PREMIUM. 

In the case of New York Life Insurance Company vs. Green- 
lee, decided by the Appellate Court of Indiana, June 10, 1908, 
the facts as stated by the court were as follows :— 

“About June 30, 1904, at the solicitation of George Rippey, 
an agent at Marion, Ind., Robert S. Greenlee made application 
for life insurance in appellant company. At that time Robert S. 
Greenlee turned to his son, Robert R. Greenlee, the appellee 
herein, and said: ‘I'll take out a policy, if you will keep up the 
premium.’ This was agreed to, and Robert S. Greenlee paid the 
agent $5; Robert R. Greenlee taking a receipt therefor and af- 
terward repaying Robert S. Greenlee that amount. Robert S. 
Greenlee ‘went up and was examined himself’, About August 
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19, 1904, Rippey informed Robert S. and Robert R. Greenlee 
that the policy had come. The first premium amounted to $75. 
Appellee was unable to pay this amount when demanded by 
Rippey, the agent, but did pay him $35, and take a receipt 
therefor, Rippey telling him he could have the policy any time 
after September 1st. On October 22d inquiry at the Marion 
office of the appellant company regarding the policy revealed 
the fact that the agent Rippcy had absconded, and appellee was 
informed that ‘he would be loser with the rest’, and no policy 
was ever delivered to him. Demand for the return of the money 
paid as premium was made, but none was returned or tendered 
until after the death of Robert S. Greenlee, on November 2, 
1904.” 

It was held that where the policy was executed in conformity 
with the application not requiring prepayment of premium, and 
was sent to the agent for delivery, its receipt by the agent was 
substantially a delivery to the insured, for whom he held it as 
a trustee. 

Held, That an agent authorized to deliver a policy and col- 
lect the premium waives complete payment by accepting a part 
of the premium. 

Held, That a father may insure his life in favor of his son. 
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SUPREME COURT OF ERRORS OF CONNECTICUT. 


DRESSER Et AL. 
v8. 


HARTFORD LIFE INS. CO. er A..* 


In a suit by certificate holders in the safety fund department of a life 
company against the company, its managers and stockholders, al- 
leging division of funds— 


Held, That the certificate holders are properly joined in a suit for mis- 
management. 


Held, That a complaint of fraud by the company in the construction of 
the certificates need not allege that the certificate holders did not 
understand or were misled by their certificates. 


The company is not obligated to continue the issue of a certain form 
of policy, regardless of its motives. 

An allegation in the complaint that the diversion was wrongful is un- 
necessary. 


A charge for expense dues belonged to the company under the terms 
of the certificates. 


A suit in equity for relief was not premature. 
A certificate in question construed as to the division of funds. 


Where the meaning of a policy is doubtful, a construction most favor- 
able to the insured will be adopted. 


Application for a receiver must come from the Insurance Commissioner, 
not the certificate holders, except when incidental to relief through 
an accounting. 


In the absence of intention by either party to rescind a contract, no 
forfeiture of payments lawfully received will be declared. 


Allegations in this case held sufficient to justify a proof of facts author- 
izing money damages against the officers. 


The certificate holders held to have an interest in the safety fund en- 
titling them to sue to restrain the trustee from changing the securi- 
ties. 

Whether statements in the application are false unless the fact clearly 
appears, is for the jury. 


Appeal from Superior Court, New Haven County. Action by 
Charles H. Dresser and certain other holders of certificates of 
insurance in the “safety fund” department of the Hartford Life 
Insurance Company against it and others for an injunction and 
an accounting, and for damages and other relief on account of 
the alleged actual and intended misappropriation of the funds 
and mismanagement of the business of such department. De- 
murrers were sustained to the bill, and plaintiffs appeal. 





* Decision rendered June 9, 1908. 
VOL. XXXVII.—49. 
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Statement of facts by HALL, J. 

The plaintiffs are thirty-one holders of certificates of insur- 
ance issued by the defendant insurance company on or about the 
ist of December, 1890. The defendants are the Hartford In- 
surance Company, its president, secretary and its directors, who 
are said to constitute a majority of its stockholders, and the Se- 
curity Company of Hartford. The first seven paragraphs of the 
complaint allege that the defendant insurance company was 
originally chartered in 1866, with a capital stock of $200,000 un- 
der the name of the Hartford Accident Insurance Company ; 
that its charter has since been amended by different acts of the 
Legislature; that with a capital stock of $500,coo it now trans- 
acts insurance business under various plans, including level pre- 
mium life insurance, for the benefit of its stockholders, and 
that prior to 1880 it had invented a plan of assessment life insur- 
ance which was published and inown as the “safety fund plan”, 
the principal features of which as set forth in paragraph 8 of the 
complaint, are the following :— 

“(8) Each person applying for insurance under the plan was 
to pay an admission fee of from $8 to $40; to pay annually, for 
the sole purpose of paying the expense of said insurance on said 
safety fund plan, $3 for each $1,000 of insurance; to pay as 
mortuary payments or assessments to meet death losses an 
amount graduated according to the policyholder’s age when the 
assessment was made, the amount of his policy, and the total 
amount of insurance or indemnity in force with the company ; 
to pay $10 on each $1,000 of his insurance to make up a ‘safety 
fund’. ‘This safety fund was to be deposited with, the defendant, 
the Security Company of Hartford, Conn., as trustee. As often 
as the fund composing such sum amounted to a sufficient sum 
to purchase $1,000 par value of United States bonds, such trus- 
tee was to make investments of such funds therein and register 
the same in its name as trustee of the ‘safety fund’ of said insur- 
ance company. The earnings of this safety fund after it reached 
$300,000, and all contributions to said fund after it reached $1,- 
000,000 in United States bonds par value were to be divided up 
among the remaining certificate holders in proportion to the 
face amount of their certiticates. In case of failure of any cer- 
tificate holder to make payments in accordance with his agree- 
ment, his interest in said safety fund and all his claims were to 
be forfeited for the benefit of the remaining certificate holders ; 
and, when the face amount of outstanding certificates was less 
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than $1,000,000, it should be divided among the outstanding 
certificate holders in proportion to the face amounts of their 
certificates. Said fund was to belong absolutely to the certifi- 
cate holders, and the company was to have no interest whatso- 
ever therein except in its application for the benefit of the cer- 
tificate holders in accordance with the terms of said plan.” 

Other material aliegations in the several paragraphs of the 
complaint are as follows :— 

“(g) Some time in the year 1880 the defendant insurance com- 
pany adopted said plan, and publicly announced that it would 
do business on said plan and in accordance with the terms 
thereof as hereinbefore stated, and particularly announced to the 
public and all certificate holders that said safety fund was to be- 
long absolutely to the, policyholders; that the company had no 
interest in it except in its application for the benefit of the cer- 
tificate holders in accordance with the terms of the safety fund 
plan as above outlined, and that when the insurance outstanding 
was reduced to $1,c00,00¢e the principal of said fund would be 
divided among the remaining certificate holders. Said an- 
nouncements continued down to about March, 1899. These 
statements were made in numerous writings and by parol by the 
officers, managers and agents of said company to the public, 
and to all certificate holders, and to all persons contemplating 
becoming certificate holders as an inducement to take said cer- 
tificates and make payments thereunder, and particularly said 
company did in the year 1880 cause to be so published and is- 
sued in large numbers a circular of which Exhibit A, hereto an- 
nexed, is a copy. And said company continued to so issue such 
and other similar circulars and make such statements as an 
inducement to persons to become certificate holders and to 
make payments under the terms of said certificates, down to 
about March 19, 1899.” 

Exhibit A, referred to in paragraph 9, contains, among other 
statements, the following :— 


Herewith will be found circulars which unfold to you a 
system of protection that is destined to become immensely 
popular, and will supersede the forms of insurance heretofore 
worked, combining as it does the cheapness of co-operative 
societies with a strength and soundness unknown in life in- 
surance. * * * Under the safety fund system of protection, 
* * * by the investing of $10 on each one thousand dol- 
lars of your insurance in United States bonds, registered for 
yourselves as members, forming a safety fund limited to one 
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million dollars, held by your own trustee, you not only make 
the insurance as secure as are national bank bills, but in five 
years your insurance becomes self-sustaining, for by exami- 
nation you will see that the basis of our graduated assessment 
table is 1,000 one thousand dollar certificates, that is, one 
million dollars insurance and with this number and amount in- 
sured, assessments would be sufficient to pay all losses or 
claims in full, and as the membership increases above one 
thousand certificates in force, the assessment rate decreases, 
or there would be produced more than enough to pay the loss 
assessed for. But should the membership in after years fall to 
less than one thousand certificates in force, that is, to a point 
where an assessment fails to produce enough to pay a loss in 
full, then the safety fund would be at once divided to the then 
members, paying to them the full face of these certificates 
while living. 

“(10) The terms of said certificates wére purposely made so 
involved that it is difficult, if not impossible, for the ordinary 
person to understand the true meaning and import thereof, in 
order to enable said company to defraud and impose upon the 
public and certificate holders, and only a person learned in the 
technicalities of insurance and law can fully understand the 
same.” (A copy of said circular is attached to said paragraph.) 

“(11) The company thereupon represented to the public and 
to certificate holders, and to all persons contemplating becoming 
certificate holders, as an inducement to become such certificate 
holders and to make payments in accordance thereof, that said 
certificates were in accordance with said ‘safety fund’ plan in all 
respects as above stated, and particularly that they did provide 
in substance that, when said outstanding insurance was reduced 
to $1,000,000, the principal of the fund should be divided among 
the outstanding certificate holders, and that said safety fund be- 
longed wholly to the policvholders, and that the company had 
no interest therein except in its application for the purposes de- 
scribed in said safety fund plan as above set forth, and that such 
was the true meaning and construction of said certificates. And 
in particular did, and in the year 1885 or 1886, issue and distrib- 
ute in large numbers, for the purpose of inducing persons to 
accept certificates and make payment thereunder, a certain cir- 
cular entitled ‘The Safety Fund System Explained’, in which 
was used the following language: ‘The Safety Fund System 
Explained. The rates given in the table of assessment ratios 
are such that while there is $1,000,000 or more of insurance in 
force the assessments will pay all claims in full. Should the 
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amount of insurance in force fall below $1,000,000, the division 
of the safety fund to the then members will pay them the full 
iace of their certificates at once and while living. * * * 

“(12) The plaintiffs, on or about the 1st day of December, 
1890, relied upon said representations, and were induced thereby 
to accept their certificates (a copy of one of which, marked ‘Ex- 
hibit B’, is attached to said paragraph), and to make the pay- 
ments called for thereunder, and have made all the payments 
called for and complied with all the conditions of said certificate, 
and said certificates are still in force.” 

Exhibit B consists of the application for insurance, the certifi- 
cate issued with copy of agreement between the insurance com- 
pany and the security company, and the table of graduated mor- 
tality ratios for every $1,000 of death loss on each $1,000 of a 
total indemnity in force of $1,000,000. The following are among 
the provisions of the certificates :— 


Policy Safety Fund Department. Amount, $1,000. 


In consideration of the representations, agreements and 
warranties made in the application herefor and of the admis- 
sion fee paid, and of the sum of ten dollars on each $1,000 of 
the indemnity herein provided for to be paid to said company, 
as herein required, to create a safety fund as hereinafter de- 
scribed, and of three dollars, to be paid as hereinafter condi- 
tioned and of the further payment of all mortality calls pro- 
portioned to the indemnity herein provided for, levied against 
the herein named member to form a mortuary fund for the 
payment of all indemnity matured by deaths of members, 
which mortality calls to be levied upon all the members in the 
department wherein this certificate is issued whose certificates 
are in force at the dates of such deaths, shall be made accord- 
ing to the table of graduated mortality ratios given hereon, 
and as further determined by their respective ages and the 
aggregate indemnity at the date of such deaths, with due al- 
lowance for discontinuance of membership, does hereby issue 
this certificate of membership in its safety fund department to 
Charles H. Dresser (herein called a member) of Hartford, 
county of Hartford, state of Connecticut, with the following 
agreements: * * * ‘That ninety days from the receipt by 
the president or secretary of said company of satisfactory 
proofs, * * * upon presentation and surrender of this cer- 
tificate properly receipted, there shall be due and payable, out 
of the aforesaid mortuary fund and not otherwise, the in- 
demnity of one thousand dollars. * * * That said company 
will deposit said sum of ten dollars, when received, with the 
trustee, named in a contract made with it (of which a copy is 
printed hereon), as a safety fund in trust for the uses and pur- 
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poses expressed in said contract; and shall make a semi- 
annual division of the net interest received therefrom by it, 
pro rata among all the holders of certificates in force in said 
department at such times, who shall have contributed five 
years prior to the date of any such division their stipulated 
proportion of said fund, by applying the same to the payment 
of their future dues and assessments, and that whenever said 
fund shall amount to one million dollars, all subsequent re- 
ceipts thereof shall be divided by the said company in like 
manner as the interest. Said company further agrees that, ii 
at any time it shall fail by reason of insufficient membership 
or shall neglect, if justly and legally due, to pay the maximum 
indemnity provided for by the terms of any certificate issued 
in said department, and such certificate shall be presented for 
payment to said trustee by the legal holder thereof, accom- 
panied by satisfactory evidence, as hereinafter provided, of 
its failure to pay, after demand upon it within the time herein 
stipulated for limitation of action, then it shall be the duty of 
said trustee to at once convert said safety fund into money 
and divide the same (less the reasonable charges and expenses 
for the management and control of. said fund) among the 
holders of certificates then in force in said department, or 
their legal representatives, in the proportion which the amount 
of each of their certificates shall bear to the amount of the 
whole number of such certificates in force. * * * And 
said company further agrees that so long as any certificate 
of membership in its safety fund department shall remain in 
force, said fund shall be in no wise chargeable or liable for 
any use or purpose except as above mentioned. And said 
company further agrees that the aforesaid mortuary fund shall 
be in no wise chargeable or liable for any use or purposes 
other than for the settlement of death claims, except as herein 
mentioned. 


The agreement between the insurance company and the secur- 
ity company, after reciting the provisions of the certificate, con- 
tains, among others, the following provisions :— 


Now, therefore, the party of the first part (the defendant 
insurance company) * * * does hereby appoint the party 
of the second part trustee as aforesaid and covenants and 
agrees with it and its successors in said trust to deposit with 
said trustee, as soon as received, the sum of ten dollars on 
each thousand dollars of the amount of each and every certifi- 
cate of membership issued by it in the aforesaid department 
until said fund shall amount to one million dollars, to be by 
said trustee held in trust and accumulated as hereinafter 
agreed, and the income thereof less the reasonable compensa- 
tion and expenses in said trust to be paid over to the party of 
the first part, as hereinafter provided, to be used by the party 
of the first part in accordance with the hereinbefore recited 
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agreements: And when said trustee shall pay the income, as 
above, to the party of the first part, or shall make any other 
payments from said fund, as required by the terms hereof, the 
liability of said trustee on the amount so paid shall cease; 
it being understood and agreed that said fund belongs to the 
party of the first part, subject to the expressed trusts herein 
provided. And the party of the second part (the defendant 
security company), for itself and its successors, in considera- 
tion of such deposits, and of a reasonable compensation for 
its services and the necessary expenses of managing said 
trust, covenants and agrees with the party of the first part and 
its successors and with each of the holders of the aforesaid 
certificates that it will receive, hold, manage and dispose of 
all said deposits made with it by said insurance company, 
principal and income, in accordance with the uses and pur- 
poses specified in the hereinbefore recited agreements of the 
party of the first part with its certificate holders. * * * 
That, as often as the sum composing such fund shall be in 
amount sufficient to purchase one thousand dollars par value, 
of United States bonds, said trustee shall make investments of 
such funds therein and register the same in its name as trus- 
tee of the safety fund of the said insurance company, and 
provided no default by the party of the first part as herein- 
before recited shall occur, shall accumulate said fund and the 
income thereof (less the reasonable compensation and ex- 
penses) for five years from July 1, 1879, or until such time 
thereafter as said fund shall amount to three hundred thou- 
sand dollars par value, of the bonds purchased for said fund, 
when the party of the second part will pay over to the party 
of the first part, semi-annually thereafter, all the further in- 
come from said fund (less the accruing and unpaid compen- 
sation and expenses), to be by the party of the first part used 
for the purpose mentioned in the hereinbefore recited agree- 
ments; and, unless such default shall occur, will thereafter 
add to the principal of said fund the deposits thereafter re- 
ceived from the party of the first part, exclusive of the income 
therefrom, until the whole fund shall amount in such bonds, 
at their par value, to one million dollars; and in the event of 
the failure or neglect mentioned in the hereinbefore recited 
agreements, will convert said fund into money, and divide the 
same. in accordance with the hereinbefore recited agreements, 
as soon as can reasonably be done after the necessary informa- 
tion of the proper persons and their shares shall have been 
obtained. * * * It is hereby mutually understood and 
agreed by both parties hereto that all the hereinbefore re- 
cited agreements of the party of the first part with its certifi- 
cate holders shall constitute the uses and purposes of the trust 
expressed herein. And it is hereby further understood and 
agreed that at such time as it shall be shown that all certifi- 
cates of membership issued by the party of the first part in 
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its safety fund department have been legally settled and sur- 
rendered to it, or properly canceled in accordance with their 
terms, it shall be held and considered that the uses and pur- 
poses of said trust have been fully accomplished by said in- 
surance company, and the balance of said fund, if any, shall 
be paid over to the party of the first part. * * 


(13) Said company continued to transact business and to 
issue substantially similar certificates under the same represen- 
tations and for the same purpose down to about March, 1880, 
issuing many thousands of such certificates, which were ac- 
cepted on the faith of such representations, so that at the end 
of the year 1897 there were outstanding 49,434 certificates, in- 
suring an amount aggregating $100,731,600, and said ‘safety 
fund’ has then accumulated to over $1,000,000 in value in the 
hands of said trust company, and said trust company still holds 
said fund, which is now largely in excess of $1,000,000 in value, 
to wit, more than $1,500,000. 

“(14) Said plan was extremely popular, and the number of 
certificate holders was then rapidly increasing. 

“(15) On or about March, 1899, said company, without notice 
to the outstanding certificate holders, without their consent, and 
against their will ceased to issue policies and to transact busi- 
ness under said ‘safety fund plan’, and abandoned said plan. 

“(16) Said company did this for the fraudulent purpose of de- 
priving the outstanding certificate holders of the benefit of said 
plan and of the advantages accruing from new membership and 
new contributions to the safety fund, and also enabling said com- 
pany, by reducing the number of those liable to contributions for 
mortuary payments, to increase the payments of the remaining 
certificate holders, and hasten the time when it might claim the 
possession of the safety fund for its own benefit, and that of its 
managers and stockholders, in the manner set forth in para- 
graph 30, and also in order that it might divert the paymen‘s 
levied for expenses to its own and their benefit and emolument 
instead of using them in accordance with the contract for pay- 
ment of expenses. 

“(17) In pursuance of the purposes and intents described in 
paragraph 16, and for the further fraudulent purpose of diverting 
the business of said ‘safety fund’ department to its own benefit 
and to the special benefit of the other defendants, other than 
said trust company, and to the benefit of the stock department, 
the defendant, the Hartford Life Insurance Company, fraudu- 
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lently offered various inducements to induce the holders of cer- 
tificates in said safety fund department to surrender their cer- 
tificates and take out in place thereof policies in the stock de- 
partment of said company, and to discontinue all payments for 
expenses or for death assessments to the safety fund department, 
and has hereby induced large numbers of the certificate holders 
to abandon their relation with the safety fund department and 
take out policies in the stock department of said company, to 
the injury of the remaining certificate holders. 

“(18) In order to accomplish these ends, said insurance com- 
pany caused such inducements to be offered in whole or in great 
part through the same agents employed by it in connection with 
the safety fund department, and offered special pecuniary in- 
ducements to such agents to accomplish such results. 

“(19) The defendant insurance company has diverted from 
the moneys and property of said safety fund department large 
sums of money, to wit, over ———— millon dollars, to the use 
and benefit of itself and the managers and stockholders of the 
stock department, and particularly so diverted in the year 1897 
the sum of $68,000, and in the year 1896, $88,468.07. The plain- 
tiff cannot state the full amount of such fund so diverted because 
the defendant, the Hartford Life Insurance Company, has pos- 
session of all the books, papers and information on such sub- 
jects. 

“(20) In particular, after said March, 1899, down to the pres- 
ent date defendant insurance company has received and col- 
lected a large amount for expenses, to wit over one million 
dollars, which it wholly diverted to its own use and benefit, and 
to the use and benefit of its stockholders, agents and managers, 
and that of the stock department, with the exception of a com- 
paratively small sum, not exceeding $20,coo annually, and ex- 
ceeding $120,cco in all, paid and used for expenses of sending 
out and collecting assessments, receiving proofs and making pay- 
ment, and has also since said date diverted large sums from the 
safety fund payments and from other funds, belonging to said 
safety fund department, the amount of which plaintiffs cannot 
state because the books and papers of the company are ex- 
clusively in possession of defendant. 

“(21) Defendant insurance company has also collected from 
the. certificate holders, without any warrant therefor in the con- 
tract, 2nd without right, the sum of ten cents for sending out 


each notice of mortuary assessment, amounting to many thou- 
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sands of dollars, and has also collected without right excess 
payments over the sum of three dollars, per thousand, for ex- 
penses to a very large amount and payments largely in excess of 
ten dollars per thousand for payments to said safety fund with- 
out law or right; which amounts cannot be stated by the plain- 
tiffs because the defendants have exclusive possession of all the 
books and papers of said company. 

“(22) The said security company with the consent and pro- 
curement of the defendant insurance company at some time after 
said safety fund reached the sum of $1,000,000 in United States 
bonds par value, without right, and without knowledge or con- 
sent of the certificate holders, changed said fund from its in- 
vestment in United States bonds to an investment in other bonds 
and securities, the nature of which is to the plaintiffs unknown. 

(23) As a result of said diversion, losses resulted to said fund 
amounting to more than $100,000, the exact amount of which 
plaintiffs cannot state, because the said insurance company has 
possession of all the books, papers and information on that 
subject. 

“(24) Said defendant insurance company has failed to divide 
the increment of said fund over $1,000,000 par value in United 
States bonds among the certificate holders in accordance with 
the conditions of the policy, although the fund with its incre- 
ment amounted to more than $1,000,000 par value in United 
States bonds. 

“(25) The outstanding certificate holders of the company are 
now reduced in number, as nearly as can be ascertained, to 
about twenty thousand, with aggregate insurance amounting to 
about $40,000,000. 

“(26) Defendants are not managing and administering the 
funds of said safety fund department economically, but, on the 
contrary, are improperly and illegally expending unnecessary 
amounts in connection therewith, to the great loss of the certifi- 
cate holders. 

“(27) Said defendant insurance company, for the purpose of 
compelling the certificate holders to abandon their certificates 
and insurance on account of inability to pay mortuary assess- 
ments, have been levying assessments excessive and unneces- 
sary in amount and number, and are thereby accumulating a 
large amount of money for their own fraudulent uses, which is 
unnecessary for the payment of death losses, and now have in 
their hands, as the result of such assessment, the sum of over 
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$325,000, the exact amount of which cannot be stated, because 
said company has possession of all the books, papers, and infor- 
mation on that subject. 

“(28) Said company, acting through the individual defendants 
as directors and officers, is still continuing to attempt to coerce 
and induce certificate holders to abandon the safety fund depart- 
ment for the purpdses above stated and is still continuing to 
divert moneys from said department for its own use, and for 
the benefit of the stock department, and of the managers and 
directors, 

“(29) After said safety fund reached the sum, of $1,000,000, 
and after March, 1899, when the said defendant insurance com- 
pany ceased to do business on said safety fund plan, and ceased 
to admit new members thereto, it made the claim, and still con- 
tinues to do so, that said safety fund does not belong to the 
policyholders, but belongs to said insurance company, and as- 
serts the right and intention to continue to make demands for 
mortuary dues and assessments without limit as to number or 
amount, and also claims the right to levy and demand such dues 
and assessments and the charges for expenses described in this 
complaint, after the amount of outstanding insurance is reduced 
below $1,c00,000 and on the nonpayment thereof to declare the 
rights of the certificate holders in said fund forfeited, and ap- 
propriate the fund to its own benefit, and in case said assess- 
ments are paid, to pay off all said policies and then appropriate 
the fund to its own benefit. Defendant insurance company 
claims that it can levy assessments and demands as above de- 
scribed after the outstanding insurance is reduced to $1,000,000 
under said policy, and that the true meaning and effect of said 
policy is such that it can so levy such assessment for mortuary 
dues without limit as to amount or number, and it expresses the 
intention to do so, and said directors and officers, acting offi- 
cially as such on behalf of said company, still continue to make 
the same claims. 

(30) The assertion of the claims above stated in paragraphs 
28 and 29 is injurious to the interests of such safety fund cer- 
tificate holders, because it induces certificate holders to refuse 
to pay assessments and allow their certificates to lapse, thereby 
causing heavy demands to be made for such mortuary dues upon 
the remaining certificate holders. 

(31) Defendant George E. Keeney became president, and 
said Bacall and the other defendants, beside said corporations, 
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directors, of said Hartford Life Insurance Company at some time 
on or before the year 1899. At exactly what time plaintiffs are 
unable to state. They took their positions with knowledge of 
the facts hereinbefore stated, and have adopted the benefits of 
said fraudulent transactions, and are continuing to divert the 
money received therefrom to their own benefit and that of the 
stock department. = 

(32) The moneys fraudulently converted, as above stated, to 
the benefit of the stock department have been largely used for 
the benefit of said defendant officers and directors in the pay- 
ment of dividends to stockholders and in the increase of stock, 
the construction of large buildings for the benefit of the stock 
department, and other purposes for the benefit of said stock de- 
partment, and of the defendants, officers and directors. 

“(33) The various fraudulent and wrongful acts and conceal- 
ments described in the roth, 15th, 16th, 17th, 18th, 19th, 2oth, 
2Ist, 22d, 23d, 24th, 26th, 27th and 32d paragraphs of the com- 
plaint have been concealed and withheld from the plaintiffs and 
other certificate holders generally, and have not been ascer- 
tained by them until a period within the last two years. 

(34) The defendant, the Hartford Life Insurance Company, 
and the security company, on the 31st day of December, A. D. 
1879, duly executed and delivered the contract (a copy of which 
is annexed to Exhibit B and entitled ‘Trustee’s Contract’), and 
said security company immediately thereafter entered upon the 
performance of its duties thereunder, and has continued to re- 
ceive from the said Hartford Life Insurance Company moneys 
under same, and received and held the moneys described in the 
22d, 23d, 24th and 29th paragraphs under said contract.” 

The prayers for relief are as follows :— 

“(1) That the true amount of said safety fund be ascertained 
and declared and adjudicated to be the property of the safety 
fund certificate holders, and that the said Hartford Life Insur- 
ance Company has no property therein; that it be declared and 
adjudicated that it is the true meaning and intent of said certifi- 
cates of membership that said safety fund belongs absolutely to 
the certificate holders, and that, when the amount of the face 
value of outstanding certificates is reduced by death, lapse or 
other causes to the amount of $1,000,000, said fund is to be dis- 
tributed among said certificate holders then outstanding in pro- 
portion to the face value of their certificates or that said cer- 
tificates be amended and reformed so as to convey said meaning. 
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(2) That said Hartford Life Insurance Company be enjoined 
from claiming that said safety fund belongs to it, and from 
claiming the right to make any assessments for mortuary dues 
or expenses after the amount of outstanding certificates is re- 
duced to an aggregate face value of $1,000,000, and from mak- 
ing any such assessments. 

(3) That said trust company be enjoined from, turning over 
any portion of the principal of said fund to said insurance com- 
pany, except the surplus over $1,000,000. 

“(4) That said insurance company be enjoined from making 
any demands from the certificate holders for expenses of said 
safety fund department. 

(5) That a receiver be appointed to take charge of the safety 
fund department of said insurance company, and to make all 
necessary calls or assessments for mortuary dues, and make all 
payments in accordance with said safety fund plan as herein- 
before stated. 

“(6) That defendant, the Hartford Life Insurance Company, 
and said officers, stockholders and directors, be ordered to ac- 
count for all moneys received for expenses, and, after deduc- 
tion of the amount actually used for proper expenses connected 
with the management of said safety fund department, be or- 
dered to pay over said moneys to said receiver for the benefit 
of said certificate holders in the safety fund department. 

“(7) That said insurance company be ordered to account for 
and pay over all moneys received from the holders of certificates 
of the safety fund department since March, 1899, when said in- 
surance company ceased to transact business on said safety fund 
plan, after deducting the amount actually paid for legitimate 
expenses and mortuary claims. 

“(8) That it be declared and adjudged that said Hartford Life 
Insurance Company by its acts, heretofore described in this 
complaint, in abandoning transaction of business under the 
safety fund plan without the consent and against the will of the 
certificate holders, and in causing the safety fund to be diverted 
from its investment in United States bonds and invested in 
other securities, and by its other acts, as hereinbefore described. 
has broken the contract with each and all holders of certificates 
in such safety fund department, and forfeited all moneys and 
benefits received from said certificate holders. 

“(g) That it be ordered and adjudged that said insurance com- 
pany, and said defendants as officers and directors thereof, ac- 
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count for and pay over to the said receiver all sums received 
from said certificate holders in connection with the said safety 
fund department, except such portions thereof as have been ex- 
pended in legitimate expenses of conducting said business, and 
in the payment of losses in said department. 

“(1o) That said insurance company, and said officers and di- 
rectors, pay over to the receiver all sums found to be due on 
said accounting. 

“(11) That a general receiver be appointed to take charge 
and manage the business of said company. 

(12) That a temporary receiver be appointed during the prog- 
ress of this litigation, and until the court has made further or- 
der in the premises. 

(13) Damages in the amount of one million dollars against 
said defendants except said security company. 

“(14) Such other and further relief as in equity may pertain. 

“(55) That said security company be adjudged liable for the 
loss of said safety fund described in paragraphs 22 and 23, and 
ordered to make up and restore said loss at its own expense.” 

The court sustained the defendants’ demurrers, and rendered 
judgment for the defendants. 


Joun K. Beacu and Tarcotr H. RussE.u, for Appellants. 

CHARLES E. PERKINS and LEWIS SPERRY, for Appellees the 
Hartford Life Insurance Co. and others. 

CHARLES E. Gross, for Appellee Security Co. 


HALL, J. (after stating the facts as above). 

This is an action brought by the plaintiffs as quasi creditors 
and holders of certificates of mutual assessment insurance is- 
sued by the defendant Hartford Life Insurance Company under 
what is called its ‘safety fund system”, instituted by the named 
plaintiffs for their own benefit, and for that of all other similarly 
situated certificate holders, and asking for equitable relief on 
account of alleged misappropriations and threatened misappro- 
priations by said insurance company and its officers of the 
moneys of the “safety fund”, and of the safety fund department 
of insurance, which moneys, it is alleged, the plaintiffs and other 
certificate holders either own or have an interest in, and asking 
for the enforcement of the obligations of the insurance contract 
regarding said funds. The defendant Hartford Insurance Com- 
pany demurred to the complaint and certain paragraphs there- 
of and prayers for relief upon twenty-one grounds, the ten in- 
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dividual defendants upon four grounds, and the defendant secur- 
ity company upon six grounds. The rulings of the court sus- 
taining all of these grounds of demurrer are the errors assigned. 
Most of the questions presented by the appeal may be discussed 
in considering the rulings of the trial court upon the several 
grounds of demurrer of the Hartford Life Insurance Company. 
The grounds of demurrer stated in substance will be considered 
in their numerical order. 

First, to the complaint upon the ground that it is multifarious, 
since the nine individuals and the security company are joined 
with the insurance company as defendants, and there is no al- 
legation of a joint liability of the insurance company to the 
plaintiffs with said other defendants or any of them, and no 
joint relief prayed for against the insurance company and the 
other defendants or any of them, excepting the ninth and tenth 
prayers for relief. This ground of demurrer was erroneously 
sustained. The plaintiffs have a common interest in the subject 
of this action and were properly joined: Gen. St. 1902, § 617; 
Lewisohn vs. Stoddard, 78 Conn., 575. The averments of para- 
graphs 19, 20, 24, 26, 27, 28, 31, 32 and 33 of the complaint are 
broad enough to permit proof of facts showing that the insurance 
company, and its officers made defendants, jointly participated 
in the alleged misappropriation of funds and mismanagement 
of the “safety fund” department. As the security company is 
the custodian of the fund the plaintiffs’ and the insurance com- 
pany’s present interest in which and future ownership of which 
is in question, it was not improperly made a party under sec- 
tion 618, Gen. St. 1902, as one having an interest in the contro- 
versy or necessary to be made a party for a complete determina- 
tion or settlement of the questions in controversy. That the 
security company has such an interest is clearly shown by some 
of its reasons of demurrer. The relief asked for against the se- 
curity company itself is incidental to the main relief prayed for, 
and is properly asked for in this action: Lewisohn vs. Stod- 
dard, 78 Conn., 604. A misjoinder of the security company or 
any of the other defendants with the insurance company would 
not have defeated the action as to all the parties, but in that 
case the parties improperly joined should have been dropped: 
Gen. St. 1902, § 622; Town of Fairfield vs. Southport National 
Bank, 77 Conn., 423-427. 

Second, to paragraphs 9, 11 and 12 of the complaint, upon the 
ground that all prior negotiations and representations between 
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the parties were merged in the contract of insurance, and that 
parol or written representations are not admissible to change 
or affect the contract, in the absence of allegations of fraud, 
accident or mistake. This ground of demurrer should have 
been overruled. It is alleged in paragraphs 9, 11, 12 and 13 that 
the insurance company continued to make said representations 
and explanations after the plaintiffs’ certificates were issued, 
and until the company ceased to issue such policies in March, 
1899. When the paragraphs demurred to are read in connection 
with paragraph Io and subsequent paragraphs of the complaint 
it is clear that fraud is charged. It would be at least con- 
structive fraud for the insurance company, under an interpreta- 
tion by it of the language of the certificates in direct variance 
with the representations of these circulars, to use the moneys of 
the “safety fund” department to the injury of the plaintiffs. 
This is in effect charged in the complaint: Palmer et al. vs. 
Hartford Life Ins. Co.,'54 Conn., 488; Rohrschneider vs. 
Knickerbocker Co., 76 N. Y., 216. The alleged written state- 
ments of the company would be admissible in evidence as show- 
ing, in connection with proof that the plaintiffs relied upon them, 
the interpretation which the parties themselves placed upon the 
contract of insurance. They tend to prove that when the plain- 
tiffs received these certificates, and paid from time to time the 
sums required to be paid by the certificates, both they and the 
insurance company understood the contract alike: Home Lifc 
Ins. Co. vs. Pierce, 75 Ill., 426; Bruce vs. Continental Life, 58 
Vt., 253; Fuller vs. Metropolitan Life, 70 Conn., 647, 671; 
Bray vs. Loomer, 61 Conn., 456-464; Elting vs. Sturtevant, 41 
Conn., 176-182. They would also be admissible as tending to 
prove, in connection with proof that the plaintiffs relied upon 
them, the alleged actual or constructive fraud. 

Third, to paragraph 10, upon the ground that it contains no 
averment that plaintiffs did not understand the terms of the 
certificates, or that they were misled by them, and upon the 
ground that it appears upon the face of the certificates that their 
terms are involved. This should have been overruled. The 
language of the certificate justified the averment that its terms 
are, at least, not entirely clear. It was not, necessary for the 
plaintiffs to allege that they were unable to understand the 
language of the certificates or that they were misled by their 
terms, since they have in paragraph 12 averred that they ac- 
cepted them relying upon the representations of the insurance 
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company in Exhibit A and the other described circulars. The 
manifest purpose of paragraph Io was to aver that one step in 
the alleged fraudulent purpose of the insurance company was to 
make the terms of the certificates so obscure that it might after- 
ward successfully place upon them an interpretation variant 
from the language of the circulars, which it is alleged the com- 
pany is now endeavoring to do. 

Fourth, to paragraphs 15, 16, 17 and 18, upon the ground 
that the insurance company had the legal right to issue policies 
of insurance upon other than the “safety fund” plan, and to 
cease issuing certificates under the “safety fund” plan without 
obtaining the consent of the certificate holders. This ground of 
demurrer was properly sustained. The insurance company was 
authorized by its charter to issue insurance on other than the 
“safety fund” plan. We find neither in the so-called circulars 
nor in the certificates any promise, either express or implied, by 
the insurance company to the certificate holders that it would 
not issue policies on any other than the safety fund plan, or that 
it would continue to issue safety fund certificates any longer 
than it did: Wright vs. Minn. Life Ins. Co., 193 U. S., 657; 
Green vs. Hartford Life Ins. Co., 139 N. C., 309. Having a 
legal title to do the acts complained of in these four paragraphs, 
neither the insurance company nor its officers are rendered lia- 
ble even if their action was induced by improper motives as 
alleged: Fisher, Brown & Co. vs. Fielding, 67 Conn., 91-106. 

Fifth, to paragraph 19, upon the ground that it is not averred 
that the alleged diversion was wrongfully made. This ground 
of demurrer should have been overruled. A fair interpretation 
of the language of paragraph 19, read in connection with that 
of paragraph 8, is that the insurance company and its managers 
and stockholders had during the years named appropriated to 
their own use money to the amount stated, which, by the terms 
of the contract, they had no right to do. It was unnecessary to 
expressly characterize such acts as wrongful. 

Sixth and seventh, to paragraph 20, upon the ground that it 
appears by the terms of the contract of insurance (Exhibit B) 
that the “three dollars per annum on each $1,000 for expense 
dues” belongs to the insurance company. We are of the opin- 
ion that by the terms of the certificates no part of the three- 
dollars “expense dues” became a part of the funds of the “safety 
fund” department, but that it belonged to the insurance com- 


pany, to be used for its own benefit and that of its stockholders. 
VoL. XXXVIT.—50. 





786 Insurance Law Journal. [Sept., 


without accountability to the certificate holders. By the lan- 
guage of the contract, the promise by the certificate holders 
was 

To pay to said company, for expenses, dues of three dollars 


per annum on each $1,000 indemnity * * * so long as 
this certificate shall remain in force. 


This is an absolute promise to pay a fixed sum for a certain 
time, without reference to the amount of the actual expenses in- 
curred by the company or to the continued solicitation of new 
business. The insurance company continues to manage the 
business of the safety fund department, although it has ceased 
to issue new certificates: Security Co. vs. Hartford, 61 Conn., 
89-98. These grounds of demurrer were properly sustained in 
so far as they apply to the alleged diversion in paragraph 20 of 
the $3 expense dues, but, for the reasons above stated regarding 
the fifth ground of demurrer, they were not rightly sustained in 
so far as they were directed to the allegation in said paragraph 
of a diversion of large sums from the safety fund. 

Kighth, to a part of paragraph 21. This need not be consid- 
ered, as the plaintiff has withdrawn its claim under paragraph 21 
that the collection by the company of ten cents for sending no- 
tices of mortuary assessment was unauthorized. 

Ninth and tenth, to paragraphs 29 and 30, upon the ground 
that the alleged claims by the insurance company as to the con- 
struction of the contract (Exhibit B) do not constitute a cause of 
action against them in behalf of these plaintiffs. The trial court 
rightly sustained the defendants’ claim that these paragraphs did 
not describe acts which in themselves constitute a cause of 
action entitling the plaintiff to any relief asked for. While re- 
lief may possibly be granted on account of the acts done, or 
threatened to be done, by the insurance company to the plain- 
tiffs’ injury, under said claimed consideration of the terms of 
the certificates, no facts are alleged entitling them to relief 
against the mere making of the alleged claim. As a part, how- 
ever, of the description, in connection with other paragraphs of 
the complaint, of the alleged misappropriation and threatened 
misappropriation of the moneys of the “safety fund” department, 
paragraph 29 properly remains a part of the complaint. 

Eleventh and twelfth, to the first prayer for relief, upon the 
grounds that the action is prematurely brought, since it appears 
that the plaintiffs have not suffered, and may never suffer, any 
injury on account of the alleged threatened acts of the insurance 
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company regarding its title to the safety fund, and its right to 
collect mortuary assessments after the outstanding insurance 
shall be reduced to $1,000,000, and upon the further ground that 
the plaintiffs cannot in this action obtain an amendment of their 
several certificates. Equity may grant relief against a threat- 
ened injury where the plaintiffs’ rights may be prejudiced by 
delay. The demurrer admits that the insurance company as- 
serts the rights and the intention to do the acts described in 
paragraph 29 of the complaint. How soon the amount of the 
outstanding certificates may be reduced to $1,000,000 we can- 
not say. It appears from the averments of paragraphs 12 and 
25 that since 1897 the amount of such insurance in the defendant 
company has diminished some $60,000,000. The remoteness of 
the danger of injury to the plaintiffs from the intended acts of 
the defendants may properly be considered by the trial court in 
deciding whether equitable relief ought to be granted. It does 
not appear from the complaint that such danger is necessarily 
so remote as to forbid the interference of a court of equity. 
Whether, in fact, there is a sufficient substantial injury to the 
plaintiffs’ rights, or such reasonable ground for the apprehen- 
sion of injury to them from the alleged acts and intended acts 
of the defendants as will justify equitable interference, may be 
a question for dispute upon a trial of the case. Should it appear 
that the plaintiffs’ rights are or are likely to be seriously preju- 
diced by the alleged acts, or intended acts, of the defendants, 
under their interpretation of the contracts of insurance, it would 
seem to be necessary for the court to place a construction upon 
the language of the certificate in order to determine whether 
such acts of the defendants could be justified. It seems to be 
unquestioned that, by the express terms of the contract, the 
certificate holders, who for five years have contributed their 
stipulated proportion of the safety fund, have been and are 
entitled to have applied upon their future dues the net interest 
received from the fund, as well as the excess of the fund over 
$1,000,000. 

The real question in dispute is not so much whether the cer- 
tificate holders or the insurance company are the present owners 
of the safety fund, as whether, by the terms of the certificates, 
the holders are entitled to a distribution of the entire safety 
fund when the aggregate amount of outstanding certificates 
shall be reduced to $1,000,000, as claimed by the plaintiffs, or 
whether the insurance company, when the amount of the certifi- 
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cates shall be so reduced, may continue to demand dues and as- 
sessments from the certificate holders, and upon nonpayment 
appropriate the entire safety fund to itself, as it is alleged in 
paragraph 29 and stands admitted, it claims a right to do. The 
defendants, in support of their demurrer to this prayer for re- 
lief, contend that it appears upon the face of the contract of in- 
surance, made a part of the complaint, that the plaintiffs’ 
claimed construction of the certificate cannot be adopted. We 
cannot sustain this contention. We have already said that cer- 
tain written statements issued by the company would be admis- 
sible to aid in ascertaining the true meaning of doubtful provi- 
sions of the certificates. But we are also of opinion that, even 
without the aid of such extraneous evidence, the language of the 
certificates does not prohibit the construction contended for by 
the plaintiffs as to the time when the safety fund must be di- 
vided. The language of the certificate is that 


If at any time it [the insurance company] shall fail by reason 
of insufficient membership, or shall neglect, if justly and le- 
gally due, to pay the maximum indemnity provided for by the 
terms of any certificate, * * * it shall be the duty of said 
trustee (the security company) to at once convert said safety 


fund into money, and divide the same * * * among the 

holders of certificates then in force. * * * 

The plaintiffs claim that by this provision there must be such 
a division of the safety fund among the certificate holders, when 
their number becomes so redyced that the aggregate amount of 
their insurance does not exceed $1,000,000, as would be the case 
when there were but one thousand holders of certificates at 
$1,000 each. The claim of the insurance company, as stated in 
paragraph 29 and admitted by the demurrer, is that, even after 
the number of certificate holders are so reduced, it may con- 
tinue to collect dues and to make mortuary assessments, unlim- 
ited in the average amount, and unrestricted by the number of 
certificate holders, and to declare the rights of certificate hold- 
ers forfeited who fail to pay such dues and assessments. If the 
insurance company may so continue to levy assessments unlim- 
ited in amount, it is difficult to see when there can be a failure 
to pay certificates by reason of insufficient membership, or how 
the certificate holders have much protection from the existence 
of the so-called safety fund. Which of these constructions is 
the correct one depends upon what is meant by the provision, if 
the insurance company shall “fail [to pay the amount of any 





1908. ] Dresser ct al. vs. Hartford Life Ins. Co. et al. 789 


certificate] by reason of insufficiency of membership”. Clearly 
by the word “fail” is not meant a default in any obligation as- 
sumed by the insurance company. While the company under- 
takes to make the assessments (Lawler vs. Murphy, 58 Conn., 295) 
and to pay the sum collected, its express agreement is to pay the 
amount of certificates from “the mortuary fund, and not other- 
wise”. If, after an assessment for the payment of the amount 
due upon a certificate is properly made and the assessment paid, 
the amount realized proves insufficient to pay the indemnity 
due, the failure is that of the mortuary fund, and not of the 
insurance company, and there can be no such failure of the mor- 
tuary fund, “by reason of insufficient membership”, unless there 
is a fixed maximum limit of assessment. The certificate fixes 
such a limit. It provides that the payment of “mortality calls” 
to form a “mortuary fund” for the payment of “all indemnity 
matured by the deaths of members” are to be levied 
According to the table of graduated mortality ratios given 
hereon, and as further determined by their respective ages, 
and the aggregate indemnity at the dates of such death. * * 
In the application, which is by its terms made a part of the 
contract of insurance, each member agrees to pay “all mortality 
calls determined as within set forth”. Attached to Exhibit B 
is a table showing the method of determining mortuary calls 
and the ratios graduated according to ages of certificate hold- 
ers for assessments against each holder of a $1,000 certificate, 
for the collection of a death loss of $1,000. This method is 
based upon a minimum outstanding insurance of $1,000,000. 
There is no other method provided by the contract, and there- 
fore none for the making of mortality calls after the total 
amount of outstanding insurance falls below $1,000,000. It is 
expressly stated that these ratios will decrease as the totai 
amount of outstanding insurance increases. There is no sug- 
gestion that they can ever be increased. It must be held that 
they cannot. Even if it is doubtful which of the two claimed 
constructions of the contract should be adopted, the doubt 
should be resolved in favor of the insured: Liverpool & L. & 
G. Ins. Co. vs. Kearney, 180 U. S., 132; Fricke vs. U. S. Indem- 
nity Co., 78 Conn., 188, 192. The demurrer to the first prayer 
for relief in so far as it applies to that part of the prayer which 
asks that the certificates be construed as providing that when 
the amount of the face of outstanding certificates is reduced to 
$1,000,000 the safety fund is to be distributed among the certifi- 
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cate holders should have been overruled. Since the contract 
may be construed as above stated, it should not be reformed as 
requested. 

The thirteenth and fourteenth to the second and fourth 
prayers for relief were properly sustained. They have been 
sufficiently considered in the discussion of the sixth, seventh, 
ninth and tenth grounds of demurrer. 

Fifteenth, nineteenth and twentieth, to the fifth, eleventh and 
twelfth prayers for relief, upon the grounds that the complaint 
alleges no sufficient grounds for the appointment of a receiver, 
and that by the laws of this state the right to apply for the ap- 
pointment of such receiver is confined exclusively to the Insur- 
ance Commissioner. Sections 3489, 3490, 3491 and 3546 of the 
General Statutes of 1902 describe some of the powers of the 
Insurance Commissioner in matters touching the question raised 
by these grounds of demurrer. He is to “see that all laws re- 
specting insurance companies are faithfully executed”. He may 

Examine into the methods of business of any company doing 

any kind or form of insurance in this state * * * and if in 

his opinion such company * * * is doing business in an ille- 


gal or improper manner he may order it to discontinue such 
illegal or improper method of doing business. * * * 


If any such company * * * shall fail * * * to obey 
any such order * * * he may apply to a court or judge 
having jurisdiction, for an injunction or for the appointment 
of a receiver ‘or for both, * * * and such court or judge 
may enforce such order of the Commissioner. 


Under section 3546, if the Insurance Commissioner finds that 
the assets of an insurance company incorporated by the laws of 
this state are less than its liabilities, or if such company “shall 
fail to comply with any requirement of law’, he may notify it to 
cease the issue of new policies, or the payment of dividends to 
stockholders until the deficiency be made good or the law com- 
plied with, and he may, and if the assets of the company are less 
than three-fourths of its liabilities, must, bring his petition to 
the Superior Court or to a judge of the Supreme Court of Er- 
rors, praying for the appointment of a receiver, and that the 
charter of said company may be annulled, and said court or 
judge is empowered or directed to appoint such receiver, and 

To annul the charter and decree the dissolution of such com- 

pany, and to make all other orders and decrees necessary and 


proper in reference to winding up the affairs of such company, 
and the disposition of its property. 





1908. ] Dresser et al. vs. Hartford Life Ins. Co. et al. 791 


Section 3351 also provides for the appointment by the Su- 
perior Court of a receiver to wind up the business of any cor- 
poration, organized under the laws of this state, upon the ap- 
plication of stockholders owning not less than one-tenth of its 
capital stock, for certain causes, including fraud and gross mis- 
management in the conduct or control of such corporations. 
The acts of the insurance company complained of in this action 
are embraced in those described in section 3490, and for such 
acts the only statutory provision authorizing the appointment 
of a receiver by the Superior Court is upon proceeding instituted 
by the Insurance Commissioner. We may assume that the pe- 
culiar danger of serious injury to the credit and business of such 
institutions of a public nature, as banks and insurance companies, 
from the institution of even groundless applications for the ap- 
pointment of receivers, may have been one reason why the 
Legislature deemed it proper to place the exclusive power oi 
commencing such proceedings against them in the hands of an 
experienced and disinterested public officer. While the Superior 
Court would not, in an action like the present one, be bound by 
any construction placed by the Insurance Commissioner upon 
the terms of these certificates, and while, under its general 
equity jurisdiction, it would have the power to appoint a re- 
ceiver pendente lite for the preservation of any property in ques- 
tion in a suit before it, or as incidental to an accounting ordered, 
we are of opinion that it was the intention of the Legislature to 
intrust it solely to the judgment of the Insurance Commissioner, 
when an application for the appointment of a receiver should 
be made for the causes described in section 3490: Am. Casualty 
Ins. Co. vs. Fyler, 60 Conn., 448-462; Ulmer vs. Falmouth Bldg. 
& Loan Ass’n, 93 Me., 302; Huntington Loan Co. vs. Fulk, 158 
Ind., 113; Broadwell vs. Interocean Loan Co., 161 IIl., 327. 
The said fifth, eleventh and twelfth prayers for relief were prop- 
erly held to be insufficient, excepting as, in connection with the 
sixth and tenth prayers, they ask for the appointment of a re- 
ceiver as incidental to such accounting as may be ordered. 

Sixteenth, to the sixth prayer for relief, upon the ground that 
the moneys received for expenses belong to the insurance com- 
pany and that it is not required to account for them. For the 
reasons stated in discussing the sixth and seventh grounds of 
demurrer, this ground was properly sustained to the extent that 
it asks for an accounting for the $3 annual expense dues. 

Seventeenth, to the seventh prayer for relief, on the ground 
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that the allegations of the complaint do not authorize the ac- 
counting and payment asked for. This ground of demurrer 
should have been overruled. Paragraphs 19, 20, 21, 24, 26, 27 
and 32 contain allegations sufficiently broad to permit the proof 
of facts upon which the Superior Court may, under the sixth, sev- 
enth or tenth prayers for relief, or all of them, order an account- 
ing by the insurance company for moneys unlawfully collected 
or received by it and its officers, not including the three dollars 
annual expense dues. 

Eighteenth, to the eighth and ninth prayers for relief, upon 
the grounds that the allegations of the complaint do not justify 
a declaration by the court that the moneys received by the in- 
surance company from the certificate holders have been for- 
feited; that courts of equity will not decree forfeitures; and 
that it is not. alleged that the individual defendants have re- 
ceived said moneys. This ground of demurrer was properly 
sustained upon the first two reasons stated therein. The Su- 
perior Court as a court of equity will not lend its aid to cause 
or to enforce a forfeiture of the moneys lawfully received by the 
insurance company from certificate holders when, as in this case, 
it appears that other adequate relief for the alleged injuries can 


be granted (Pomeroy’s Equity Jurisprudence, §§ 459, 460; 
Warner vs. Bennett, 31 Conn., 468, 478), and when there has 
been no rescission of the contract of insufance, and no offer or 
apparent intention by either party to rescind it. We have al- 
ready said that it is sufficiently alleged that the individual de- 
fendants participated in the alleged wrongful appropriations of 
funds. 


Twenty-first, to the thirteenth prayer for relief, upon the 
ground that the averments of the complaint do neither justify 
the awarding of damages, nor show the grounds or amount of 
such damages, nor from whom they should be recovered. This 
ground of demurrer should have been overruled. The averments 
of paragraphs 10, 20, 21, 24, 26, 27 and 32 are sufficient in form 
and substance to allow the proof of facts which would justify 
the Superior Court in adjudging the insurance company and its 
officers who are defendants liable in money damages to the 
plaintiffs. 

The four grounds of demurrer of each of the ten individua! 
defendants upon the grounds generally that no facts are al- 
leged showing a liability to the plaintiffs of such defend-nt, 
either individually or jointly with any of the other defendants, 
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should have been overruled for the reasons above stated in con- 
sidering the first ground of demurrer of the defendant insurance 
company. 

The defendant security company demurs upon the following 
grounds: First, second, third and fourth, to the entire com- 
plaint, upon the grounds, in substance, that inasmuch as it is 
not alleged that the insurance company has failed to pay the 
maximum indemnity provided: by the terms of any certificate, 
and the plaintiffs admit that the safety fund is not to be divided 
among the certificate holders until the aggregate outstanding in- 
surance is reduced to $1,000,000, and it appears from the aver- 
ments of paragraph 25 of the complaint that the outstanding in- 
surance amounts to about $40,000,000, the plaintifis have no 
right or interest in the safety fund, and therefore no cause of 
action against this defendant either alone, or jointly with the 
other defendants; and upon the further ground that there is a 
misjoinder of causes of action, and that the complaint is multi- 
farious. ‘These demurrers should have been overruled. What 
we have already said regarding the character and purpose of this 
action, the joinder of parties, both plaintiffs and defendants, and 
the remedy for a misjoinder, the construction which the certifi- 
cates of insurance will admit of, and the power of the court to 
grant some relief asked for should it conclude upon a hearing 
of the facts that the rights of the plaintiffs were likely to be 
prejudiced by the acts, or threatened acts, of the defendants, 
makes further discussion of these four grounds of demurrer un- 
necessary. 

Fifth, to the third prayer for relief, upon the grounds stated 
in its first, second and third demurrers to the complaint. This 
should have been overruled for the reasons just stated. 

Sixth, to the fifteenth prayer for relief, upon the grounds 
stated in its second and third demurrers, which we have already 
considered, and upon the further grounds, in substance, that the 
plaintiffs are not creditors either of the security company or the 
insurance company, that the contract regarding the safety fund 
shows that it belongs to the insurance company, and that the 
insurance company has a legal remedy for the alleged breach 
of such conduct by the insurance company. The question of 
the right of the security company to change the investments 


from United States bonds to other securities is not raised by 
these grounds of demurrer, and they should have been over- 
ruled. The agreement of the security company is expressed to 
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be with the insurance company and with each of the certificate 
holders. Although the plaintiffs are not the present owners of 
the safety fund, and may never become so, they have, as we 
have before stated, such an interest in it as, upon facts which 
may be proved under the averment of the complaint, would justify 
the Superior Court in granting some relief asked for, to save 
the certificate holders from loss from any unlawful change 
which the security company, with the consent and procure- 
ment of the insurance company, may have made in the securities 
in which the safety fund was invested. Legal and equitable re- 
lief may properly be demanded in the same action: Gen, St. 
1902, § 613. 

That certain demurrers to particular paragraphs of the com- 
plaint and prayers for relief were properly sustained, as above 
stated, does not finally dispose of this case, since the remaining 
paragraphs before enumerated, and remaining prayers for re- 
lief, are sufficient to permit the proof of facts showing a good 
cause of action. 

There is error, and the judgment is set aside, and the case re- 
manded, with direction to overrule certain of the demurrers as 
indicated in this opinion, and to proceed with the case according 
to law. The other judges concurred. 
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SUPREME COURT OF MISSISSIPPI. 


sETNA INS. CO. oF HARTFORD 
vs. 


RENNO.* 


The H. Company notified its agents to cancel a policy, who in turn no- 
tified their subagents, stating that they would try to place it else- 
where. The subagents failed to notify the insured. The agents 
afterward placed the risk in the A. Company and sent the policy to 
the subagents to deliver, which they failed to do, and the risk 
burned shortly after, the insured holding the H. policy and being 
ignorant of the facts. 


Held, That the agents had no authority to cancel without notice to the 
insured, and it was too late after the fire for the latter to accept the 
substitution. The H. Company was liable for the loss. 


Appeal from Chancery Court, Hinds County. Bill by W. M. 
Renno against the AXtna Insurance Company of Hartford and 
the Mississippi Home Insurance Company to recover on fire 
policies. There was a decree of dismissal as to the Mississippi 
Home Insurance Company, and for complainant as to the AXtna 
Insurance Company for part of the relief sought. The A®tna 
Insurance Company appeals, and complainant prosecutes a 
cross-appeal. 

On October 29, 1906, the Mississippi Home Insurance Com- 
pany of Vitksburg, Miss., through its agents at Jackson, Miss., 
the Lake-Lott Insurance Agency, issued its policy of insurance 
in the sum of $1,575 to appellee, W. M. Renno; the policy cov- 
ering a storehouse, $375, and stock of merchandise, $1,200. 
This policy was immediately mailed by the Lake-Lott Agency 
to its subagent, A. D. Harvey, at Florence, Miss., for delivery 
to the assured, and delivery was promptly made. On October 
30th the Mississippi Home Insurance Company telephoned its 
Jackson agents to cancel said policy, and the Lake-Lott Agency 
immediately telephoned Harvey, their subagent, to cancel the 
policy and they would try and rewrite the risk in another com. 
pany. The Jackson agents, however, did not notify Renno of the 
cancellation. On November 2d the Lake-Lott Agency applied 
to Hood & Co., of Jackson, agents of the Atna Insurance 
Company, to accept the Renno risk and issue a policy thereon. 


* Decision rendered June 29, 1908. Suggestion of Error Overruled, July 6, 1908. 
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This was done by Hood, and the A&tna policy delivered to 
Lake-Lott, and forwarded by them to Harvey for delivery, and 
the premium charged by Hood to Lake-Lott. Harvey did not 
immediately deliver the policy to Renno, but retained posses- 
sion of the same. On November 12, 1906, the property insured 
was destroyed by fire. At the time of the fire Renno had in his 
possession the policy of the Mississippi Home Insurance Com- 
pany and had never been notified of the instructions to cancel 
same, or substitution of the A%tna policy. Shortly after the fire 
Renno came to Florence on his way to Jackson to see about 
his insurance, and there for the first time learned through Har- 
vey that the Mississippi Home Company had instructed their 
policy to be canceled and that the A‘tna policy had been issued 
in its place. Upon Harvey’s request, Renno delivered to him 
the Mississippi Home policy and accepted the Atna policy in 
its place, having been assured by Harvey that he was fully pro- 
tected by the latter policy. Thereupon Renno paid to Harvey 
the sum of $30, to be applied upon payment of the premium oi 
the Aitna policy, and took Harvey’s receipt for the same; the 
receipt setting forth that it was paid as premium on the tna 
policy. The Lake-Lott Insurance Agency had a running ac- 
count with Renno for insurance, and had charged the premium 
on the A®tna policy to him, and credited him with such pay- 
ments as he had made upon accounts, and when the $30 was 
paid the amount was credited to Renno’s account. It appears 
that the A&tna Insurance Company had charged the premium 
on its books to Renno, but looked to the Lake-Lott Agency for 
the payment of the premium; this being the general custom in 
the insurance brokerage business, when one agent handled busi- 
ness through another agency. On December 22, 1906, Hood 
& Co., agents of the Etna Insurance Company, forwarded to 
Renno blank proofs of loss to be filled out by him. On Janu- 
ary 3, 1907, Renno, having been informed by the Mississippi 
Home Insurance Company that it denied liability upon its policy, 
because it was alleged to have been canceled, and having been 
advised that the A®tna Insurance Company would probably deny 
liability, tendered to the Lake-Lott Agency the premium upon 
the policy issued by the Mississippi Home Insurance Company 
and paid them the balance due upon their running account for 
insurance, which included the premium on the tna policy, 
and on the same day tendered Hood & Co. the full amount ot 
the premium called for by the Etna Insurance Company, which 
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was refused by Hood & Co., and Renno then tendered proof 
of loss, which was accepted by Hood & Co.; the A®tna never 
having to that date denied liability. 

Neither company having paid Renno the amount due him, he 
filed suit in the Chancery Court against both companies for the 
purpose of recovering against whichever one of the companies is 
in law liable; the bill averring that said companies had a com- 
mon agency, authorized to represent both companies. The 
chancellor entered a decree for complainant, Renno, for the 
amount of loss upon his stock of goods against the Etna In- 
surance Company, but denied relief as to the insurance on his 
store building, the fee-simple title to the building having been 
shown not to be in Renno, and dismissed the bill as to the Mis- 
sissippi Home Insurance Company; and from this decree the 
‘Etna Insurance Company appeals, and Renno prosecutes a 
cross-appeal. The Mississippi Home Insurance Company de- 
nies liability because it had ordered its risk canceled, and the 
imsurance had actually been written in the “Atna and the A‘tna 
had charged the premium and sent its policy for delivery to 
Renno, and for several weeks after the fire had not denied lia- 
bility, while, on the other hand, immediately after the fire, 
Renno, being advised that the Mississippi Home policy had 
heen canceled, surrendered it and accepted the AXtna policy, re- 
cently written on the same risk, and that, therefore, the parties 
had acquiesced in the cancellation. The tna Insurance Com- 
pany denies that there was a common agency representing the 
two companies, and that when Lake-Lott, representatives of 
the Home Insurance Company, applied to Hood, the agent of 
the A&®tna, for insurance on complainant’s property, neither the 
Ztna Company nor its agents were advised that a policy had 
been issued by the Home, or that said policy had not been can- 
celed. It avers that, among other provisions in said policy, it 
was expressly stipulated that insurance on the risk should not 
exceed the sum of $1,700, including its policy, and that the policy 
would be void if more than $1,700 of insurance is taken out: 
and it also provides that the insurance shall be void if fee-simple 
title to the building was not in the assured, and that by reason 
of the outstanding policy in the Home Insurance Company, 
which it avers had not been canceled, the A%tna policy became 
void, since the stipulated amount of insurance allowed had 
been exceeded, and that the Home policy had not been can- 
celed, since the assured was not advised of the desire to cancel. 
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and had not surrendered the policy, and had no knowledge 
whatever of the fact that the Home Company desired to cancel, 
and desired a substitution of the policy in the AXtna, nor had the 
assured authorized this transaction, nor had he agreed to it, at 
any time before the loss occurred. 


McLAuRIN, ARMISTEAD & BRIEN and T. E. Cooper, /or 
Appellant. 

SmitH, HirsH & LANDAU, J. B. STIRLING and F. M. 
WEst, for Appellee. 


MAYES, J. 

Under the facts in this case we have no hesitancy in reaching 
the conclusion that the policy of insurance issued by the A&tna 
Insurance Company never attached to the risk. When Lake- 
Lott procured the issuance of this policy, they were acting for 
themselves, without any authority from Renno, and were in no 
sense his agents. The true condition of affairs was not known 
to the AZtna Insurance Company until after the destruction of 
the risk, and at that time it was too late for Renno to ratify the 
unauthorized act of Lake-Lott, so as to prejudice intervening 
rights and create liability under the policy, when there was in 
existence nothing on which that liability could attach. The case 
of Johnson vs. North British & Mercantile Ins. Co. (66 Ohio 
St. 6, 63 N. E., 610) is directly in point, and in no way conflicts 
with any case heretofore decided by this court. Of course, the 
Home Insurance policy was a valid, subsisting insurance at the 
time of the fire, and that insurance company is liable. 

We approve the finding of the chancellor in all respects, ex- 
cept in so far as it is held that the AXtna Insurance Company is 
liable, and for this reason alone the cause is reversed and re- 
manded. 
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SUPREME COURT OF WASHINGTON. 


SEATTLE & S. F. RY. & NAVIGATION CO. 
vs. 


MARYLAND CASUALTY CO.* 


An employers’ liability policy provided that it should only be liable for 
loss actually paid by insured in satisfaction of a judgment. 


Held, That the giving of a note in satisfaction of such judgment was a 
payment within the policy. ‘ 


Appeal from Superior Court, King County. Action by the 
Seattle & San Francisco Railway & Navigation Company 
against the Maryland Casualty Company on an employer’s lia- 
bility insurance policy. From a judgment for plaintiff, defendant 
appeals. 


BAUSMAN & KELLEHER and R. P. OLpHAM, for Appellant. 
B. S. Grosscup, for Respondent. 


HADLEY, C. J. 

This is an action upon an employer’s liability policy, which 
was issued by the defendant to the plaintiff. Suit was previ- 
ously brought against this plaintiff by one of its employees to 
recover $50,000 damages on account of personal injuries alleged 
to have been caused by the neglect of the employer. Judgment 
was obtained in favor of the employee for $25,000, and the 
plaintiff alleges that it was compelled to pay, and did pay, the 
amount of the judgment, with interest and costs, amounting in 
all on the date of the payment to $27,629.87. Judgment is de- 
manded in this action for $5,000, the limit of the defendant’s lia- 
bility under the terms of its policy. After a trial before the 
court without a jury, judgment was rendered against the defend- 
ant for the amount demanded, and it has appealed. 

The appellant contends that the court erred in its findings. It 
was found that the respondent was compelled to pay, and that 
it did pay, the amount of the judgment in the sum hereinbefore 
stated. The appellant maintains that respondent has not paid 
the judgment, and that it is therefore not entitled to recover 
under the terms of the policy. After the judgment was obtained, 


* Decision rendered July 11, 1908. 
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the appellant refused to settle, and thereupon Currans, the 
holder of the judgment, sold and assigned it to the Northwest- 
ern Improvement Company for the sum of $14,000, paid in cash 
therefor. Thereafter, at the instance of the insurance company, 
an appeal to this court was perfected, and the judgment was 
affirmed. After the affirmance of the judgment here, the board 
of trustees of respondent by resolution authorized the execution 
of respondent’s note in the sum of $27,629.87 to the North- 
western Improvement Company, assignee of the judgment, the 
sum being the amount of the judgment and interest, and the 
note to be taken and accepted in satisfaction of the judgment. 
The note was so made and accepted, and the judgment was sat- 
isfied of record. The respondent then made demand upon ap- 
pellant for the amount of the indemnity provided by the policy, 
and, upon appellant’s refusal to pay, this suit was brought to 
recover. It is urged by appellant that the above facts do not 
establish a loss on the part of respondent, and that the policy 
does not provide an indemnity against mere liability, but against 
loss only. We will pass over 2 discussion of the question as to 
whether the policy is an indemnity against liability or not, inas- 
much as a decision upon that matter does not seem to be 
necessary in the determination of this case. Respondent has 
called to our attention a very interesting New Hampshire case 

Sanders vs. Frankfort Marine Accident & Plate Glass Ins. 
Co., 72 N. H., 485—which holds that, under this form of policy, 
when the insurance company after receiving notice of the action 
comes in and defends the action against the assured, it recog- 
nizes liability and the policy then becomes an indemnity 
against liability. The argument in that opinion is both inter- 
esting and forcible, but it is not necessary that we shall either 
approve or disapprove its conclusions at this time. 

Appellant concedes that the policy does provide for an indem- 
nity against loss, but contends that there has been no loss within 
the meaning of the following provision of the policy, to wit :— 

No action shall lie against the company as respects any loss 
under this policy unless it shall be brought by the assured 


himself to reimburse him for loss actually sustained and paid 
by him in satisfaction of a judgment after trial of the issue. 


The argument is made that there is no loss within the mean- 
ing of the above until cash has been actually paid in satisfaction 
of the judgment. The conveyance of property in satisfaction of 


the judgment would certainly establish a loss; at least, to the 





1908.] Seattle & S. F. Ry. & Nav. Co. vs. Md. Cas. Co. SOL 


extent of its value. The execution of a note in exchange for 
satisfaction is in legal effect equivalent to the exchange of prop- 
erty therefor, It confers a right to invoke legal process to seize 
and levy upon property in value equal to the amount of the fote. 
This precise question under a policy identical with this one was 
determined adversely to appellant’s contention in Kennedy vs. 
Fidelity & Casualty Co., 100 Minn., 1. We quote the following 
pertinent language from the opinion in that case: ‘But the 
whole argument of appellant rests upon the claim that the mere 
giving of the notes did not amount to a loss actually sustained, 
for the reason that the maker of the notes and the guarantor 
might never be called upon to make payment, might become 
insolvent, that there is no certainty they will ever be paid, and, 
if not paid, there is no loss actually sustained. This means that 
the party assured, no matter what his financial condition might 
be, would be compelled to raise the actual cash within sixty 
days and pay it to the judgment creditor, or be foreclosed from 
eniorcing the indemnity against the company. Ii the position 
is sound, the money could not be raised by borrowing at a bank, 
or at any other place, upon promissory notes secured either by 
a signer or by property, because, before the notes became due, 
the property might become worthless, deteriorate in value, or 
the parties might become insolvent, and no actual payment ever 
be made, hence no loss. Fairly construed, the language means 
simply that the judgment must be paid and satisfied within sixty 
days from date of its entry, and, when such judgment is paid 
or satisfied, the loss is actually sustained. Of what consequence 
is it to the company whether respondent has on hand immediate 
cash to pay the judgment, or whether the judgment debtor is 
compelled to. borrow that amount on the most favorable terms, 
or whether he makes the payment and secures the satisfaction 
by the execution of promissory notes running direct to the 
judgment creditor? Logically there is no difference in the 
method, and in either case it amounts to a payment and satisfac- 
tion of the judgment. If the assured accomplished the satisfac- 
tion and payment of the judgment by executing and delivering: 
the promissory notes above described, the good faith of that 
transaction was hardly open to question, even though it gave 
the assured the advantage of collecting from appellant company 
the amount of insurance before the notes came due.” The good 
faith attending the execution of the note in 'the case at bar is 


manifest from the record, and, as said in the above case, that 
VoL. XXXVII.—51. 
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matter is not open to question, since, by means of the note, the 
respondent accomplished satisfaction and payment of a valid 
judgment. The Minnesota case cited‘is also reported in 9 L. R. 
A. (N. S.), 478. In a note following the case as there reported 
is the following statement: “The conclusion reached in the 
above case, that the giving of a note amounts to a loss actually 
sustained by the person indemnified within the meaning of a 
contract of indemnity, where the note is accepted by the creditor 
as actual payment and satisfaction of the original debt, has the 
sanction of all the authorities.” In support of the statement, 
the following authorities are cited in the note, all of which we 
have examined and find to be in point: Bausman vs. Credit 
Guarantee Co., 47 Minn., 377; Lee vs. Clark, 1 Hill (N. Y.), 56; 
Wilson vs. Smith, 23 Iowa, 252; Gardner vs. Cooper, 9 Kan. 
App., 587; Pasewalk vs. Bollman, 29 Neb., 519; Flannagan vs. 
Forrest, 94 Ga., 685. 

Appellant insists that the maker of the note may be insolvent 
or that the note may be compromised or settled for a sum less 
than the indemnity liability in the policy. These matters are 
held to be immaterial in some of the cases tried. We there- 
fore hold that, within just principles and by eminent authority, 
the execution and acceptance of respondent’s note in satisfac- 
tion of the judgment established a loss, and that this action 
may be maintained upon the provisions of the policy indemnify- 
ing against loss. 

Other questions suggested by appellant are involved in what 
has been hereinbefore said, and further discussion is not neces- 
sary. The judgment is affirmed. 

Fullerton, Rudkin, Dunbar and Crow, JJ., concur. Mount and 
Root, JJ., took no part. 











Plunkett vs. Piedmont Mut. Ins. Co. 


SUPREME COURT OF SOUTH CAROLINA. 


PLUNKETT 
v8. 


PIEDMONT MUT. INS. CO.* 


A denial of liability on the ground that insured was not the real owner, 
had over-valued his stock and failed to keep an inventory, justified 
an instruction regarding fraud on the part of insured. 


The by-laws provided that the agent had no power to waive the iron- 
safe clause, but the agent was authorized to receive premiums and 
transmit the policy when indorsed with his approval. 


Held, That his representation, when soliciting the policy, that the clause 
did not apply to a small business like that of insured was a waiver of 
the clause. 


Held, That the insured could not recover if he had falsely represented 
himself as the owner, but such representation was waived if the 
policy was issued with knowledge of the facts by the agent. 


Knowledge of such agent that no iron safe or books were kept was 
knowledge of the company. 


Appeal from Common Pleas Circuit Court of Aiken County. 
Action by W. W. Plunkett against the Piedmont Mutual Insur- 
ance Company. From a judgment for plaintiff, defendant ap- 
peals. 


Crorr & Crorr and CARLISLE & CARLISLE, for Appellant. 
Wo. M. Smoak and Davis, GUNTER & GYLES, for Respond- 
ent, 


PopE, C. J. 

Plaintiff commenced his action against the defendant on the 
20th day of October, 1906, to recover the sum of $300 because 
of the destruction by fire of his one-story shingle-roof house, 
wherein he kept a general stock of merchandise, all of which 
was destroyed by fire on the 7th day of August, 1906. Against 
such destruction by fire the defendant had issued its policy of 
insurance. The complaint set forth the ownership and de- 
struction of such stock and merchandise and the insurance 
thereof by the defendant on the 16th day of June, 1906. The 
answer of the defendant denied all the allegations of the com- 
plaint, except its corporate character, and that it had issued the 
policy referred to, but it was denied that there was any liability 
¥ Decision rendered June 29, 1908. Se ee 
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by the defendant, because it alleged: That the plaintiff was not 
the owner of said stock of goods; second, that the stock was 
overvalued ; and, third, that said plaintiff had failed to keep an 
inventory of his said stock of merchandise and preserve the 
same either in an iron safe or in some safe place secure from 
the destruction by fire. The matter came on for trial at the 
fall term of the Court of Common Pleas for Aiken County be- 
fore Judge R. W. Memminger and a jury, and, after the hearing 
of testimony on both sides and the charge of the presiding judge 
thereon, the jury returned a verdict in favor of the plaintiff for 
. the sum of $250. Thereupon the defendant appeals to this court 
on four grounds, which we will now consider in their order :— 

1. “Because his honor erred in charging the jury as follows: 
‘If you are satisfied from the testimony that he has perpetrated 
a fraud or swindle upon this company by misrepresentation of 
anything material going to make up the contract, or by con- 
cealing anything material going to make up the contract, or by 
concealing anything from them which was material, if he has 
concealed or misrepresented anything to the company which is 
material in the matter of the contract, then he ought not to re- 
cover and cannot recover in the case’,—for it is submitted that 
there was no testimony on, nor was there any pleading raising, 
the defense of fraud, and that therefore said charge was inap- 
plicable, misleading, and in fact prejudiced the defendant’s case, 
as in effect it inferred for the jury a defense upon which the 
defendant did not in fact rely.” 

We do not see that there was any error by the circuit judge in 
directing the jury that, if they found any fraudulent practices 
adopted by the plaintiff against the defendant, they would return 
a verdict for the defendant. We think the defendant by its an- 
swer virtually set up fraud, and therefore it was the duty of the 
circuit judge to admonish the jury of their duty in such case; 
but, apart from this, we do not think the defendant has prepared 
himself to thus assail the charge of the judge. No motion for 
a new trial or the direction of a verdict or the alleged error in 
the charge of the circuit judge was brought to his attention, 
either on motion for arrest of judgment or otherwise. This 
court has held that, in order to make an objection to the judge’s 
charge upon the ground before referred to, the defendant should 
have called his honor’s attention to the fact that he did not rely 
upon the defense of fraud. ‘The question of the circuit judge 
instructing the jury upon a question not involved in the plead- 
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ings, or of a mistake in stating issues arising therefrom, has 
been before this court several times. It will be seen by referring 
to the case of Nickles vs. Rv. Co., 74 S. C., 136. There the 
court said: ‘‘Whatever may be the view elsewhere, our cases 
support the view that an instruction upon an issue as to which 
there is no evidence whatever, or a mistake in stating issues, is 
not reversible error unless the attention of the court is called to 
the matter.” See Vann vs. Howle, 44 S. C., 546; Crosswell vs. 
Ass’n, 51 S. C., 469; State vs. Still, 68 S. C., 38. This first 
ground of appeal is overruled. 

2. “Because his honor, the presiding judge, erred in charging 
the jury as follows: ‘If you decide from the testimony that an 
agent of the company having something more than the mere 
power of soliciting the insurance knew that he did not have an 
iron safe, and that he did not keep his books in that place, and 
nevertheless issued the policy and let the policy continue in force, 
why you would realize at once that that would not be fair to 
the man, because the knowledge that the agent had of those 
facts would be imputed to the company. The company would 
be held to know that he did not, and it would be estopped. It 
could not then come in and say the policy was forfeited because 
the man did not comply with that clause. That would not be 
fairness, and it is not law’,—for it is submitted that, since the 
defendant company is a mutual insurance company, the stipula- 
tion in the policy that the assured would keep inventory books 
in a safe place, as called for in the contract of insurance, was a 
warranty precedent under the constitution, by-laws and con- 
tract of insurance of the defendant company, and as such the 
jury should have been instructed that the same could not be 
waived by any act of an agent of the defendant company, ex- 
cept in the manner expressly provided in the policy itself.” 

We have so often considered what is known as the “iron-safe 
clause” that it is scarcely worth while to go into a minute dis- 
cussion of this subject. In 19 Cyc., 777, it is said: “When an 
insurance contract is conditioned to become void in case there 
be a breach of a condition precedent or subsequent, the true 
meaning is not that the instrument is upon a breach, thenceforth 
a nullity and has no legal existence, but only then, upon the 
violation of his covenants by the insured, the insurer shall cease 
to be bound by his covenants.” “The same rule as to waiver 
applies to mutual companies as to other companies.” Also, see, 
cases McBryde vs. S. C. Mutual Ins. Co., 55 S. C., 589; Morri- 
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son vs. Mutual Benevolent Ass’n of Chesterfield County, 78 S. 
C., 398; Sparkman vs. Supreme Council, 57 S. C., 36. It is now 
well established that the doctrine of waiver and also estoppel 
obtained in our courts. See cases already cited and Gandy vs. 
Ins., 52 8. C., 228; Pelzer Mfg. Co. vs. Sun Fire Ins. Co., 36 
S. C., 273; Graham vs. Ins. Co., 48 S. C., 195; Schroeder vs. 
Ins. Co., 51 S. C., 186; Mitchell vs. Miss. Home Ins. Co., 72 
Miss., 53. Now the facts established at the hearing in the case 
at bar were that while this insurance company in its constitu- 
tion and by-laws did announce that it was not in the power of 
an agent to alter or modify what is known as the “iron-safe 
clause”, or a requirement that the books should be kept in a 
safe place outside of the burnt building, yet that, where an agent 
of the insurance company agrees that no iron safe should be re- 
quired of the insured or books be preserved, and the plaintiff 
paid his money for the premium of insurance and otherwise re- 
lied upon such promise of the agent, such action by the agent 
was a waiver of such provisions in the constitution and by-laws. 
In the case at bar, Mr. Moore, one of the defendant’s agents, 
when he was urging the plaintiff to take out a policy in his com- 
pany, was told that he had no iron safe, nor did he keep a set 
of books concerning his business, and he thereupon assured the 
plaintiff that in a small business like his neither requirement 
was exacted of him by his company. There was no denial in 
the testimony of these statements of facts, and the company 
could be held to have waived the same, notwithstanding they 
were embodied in the constitution and by-laws of such defend- 
ant company, and could not be altered except by the president 
or secretary. The testimony in this case shows that Mr. Moore 
was not simply a soliciting agent, so called, but that he was held 
out by the defendant as competent to receive the premiums and 
transmit the policy, when issued, to the plaintiff with the in- 
dorsement in writing thereon; that the same was witnessed and 
approved by Oliver Moore as agent of the defendant company 
in those very words. We must hold therefore that the defend- 
ant company waived its stern requirements in regard to the 
iron-safe clause and existence of a set of books outside the 
same. This exception is overruled. 

3. “Because his honor, the presiding judge, erred in modify- 
ing the defendant’s third request, which is as follows: “That 
the application for insurance made by the plaintiff in this case is 
by mutual agreement a part and parcel of a contract of insur- 
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ance, and in the same the plaintiff represented and declared that 
he was the absolute owner of the property insured, and with this 
representation on the application the defendant company is- 
sued him a policy of insurance. Now, if the jury find from the 
evidence that the plaintiff was not the real owner as represented 
by his application for insurance. then your verdict should be for 
the defendant company.’ ‘I charge you this as I want you to 
clearly understand in connection with this doctrine of waiver, 
under that very instruction that the plaintiff must be the owner 
of the property. In a case which has been before our court, the 
plaintiff was not the entire owner of the property, and it was 
known to the agent of the company that he was not the owner 
as represented, and the court held that there was then knowl- 
edge to the company that he was not the actual owner, and 
therefore waiver of that condition in the policy’,—for it is sub- 
mitted that since the defendant company is a mutual insurance 
company, and the plaintiff a member of the same at the time 
mentioned in the pleadings, his honor should have instructed 
the jury that knowledge by an agent of the defendant company 
that the assured was not the owner of the property insured can- 
not be imputed to the defendant company as a waiver of the 
stipulations in the contract of insurance.” 

4. “Because his honor, the presiding judge, erred in charging 
the first and only request, which is as follows: ‘First. If the 
jury find from the evidence in the case that the agent in this case 
was more than a mere soliciting agent of the company, and had 
further powers, then if said agent had knowledge in any way 
that no iron safe or books were being kept in accordance with 
the terms of the policy, then the agent’s simple knowledge of 
those facts was knowledge of the company, even though the 
agent failed to communicate the facts to the company,’—for it 
is submitted that his honor should have instructed the jury that, 
even though they find that the soliciting agent had ‘further 
power’, his knowledge could not be imputed to the defendant 
company as a waiver of any stipulations in the contract of in- 
surance, unless it appears from all the circumstances and ap- 
pearances that the ‘further powers’ were of such a nature as to 
justify the plaintiff's belief that such agent had power to bind 
the defendant company in this particular act, for such agent may 


have ‘further powers’ than a mere soliciting agent, yet the cir- 
cumstances may not have justified the plaintiff in believing that 
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he had sufficient power to bind the company in an unauthorized 
act.” 

The third and fourth exceptions are virtully to the same ef- 
fect as the first and second, which we have considered, and for 
the reasons advanced in those exceptions we also overrule the 
third and fourth. 

It follows therefore that the judgment of this court affirms 
the judgment of the Circuit Court. 


SUPREME COURT OF CALIFORNIA. 


MACKINTOSH 
v8, 
AMERICAN FIRE INS. CO.* 


The policy on a smelter provided that a watchman must be constantly 
on duty day and night when the works were idle cr not in operation, 
whether closed for repairs or during the absence of workmen. 


Held, That a watchman at night was not necessary where it was not 
customary to operate such works at night. 


In Bank. Appeal from Superior Court, Alameda County. 
Action by Charles H. Mackintosh against the American Fire 
Insurance Company. Judgment for defendant. Plaintiff ap- 
peals. 


CAMPBELL, METSON & CAMPBELL, G. W. BAKER, and THOom- 
AS H. Breeze, for Apfellant. 
GoopFrELLow & EELLS, for Respondent. 


PER CURIAM. 

Appeal from a judgment for defendant in an action upon a 
policy of fire insurance. 

The property destroved was covered by various policies in 
addition to the one sued upon in this action, and actions were 
brought upon these different policies. In one of these cases 
(Mackintosh vs. Agricultural Fire Ins. Co.) judgment went for 
the defendant, and that judgment has been reversed by this 





* Decision rendered, Feb. 6, 1907. 5 
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court. See opinion filed in Mackintosh vs. Agricultural Fire 
Ins. Co. (S. F., 3, 498), ante p. 715. The present case presents 
the same facts as those considered by the court in the Agricul- 
tural Company’s Case. It is true that the phraseology of the 
“watchman clause” difters somewhat in the two cases. In the 
Agricultural Case the policy read :— 


Permission granted for the above-described works to re- 
main idle, it being warranted by the assured that at all times 
when the above works are idle or inoperative, one or more 
watchmen shall be constantly on duty at night. 


In this case the policy contained the following :— 


Warranted by the insured that, during such time as the 
within-described buildings or works are idle or not in opera- 
tion, whether closed for repairs, or during the absence of 
workmen, or otherwise (except as otherwise herein provided), 
one or more watchmen shall be on duty constantly, day and 
night, in and immediately about the said buildings or works, 
and, if the said buildings or works shall at any time remain 
shut down for more than thirty (30) days, notice shall be given 
this company, and permission to remain so shut down be ob- 
tained and indorsed hereon, or this policy shall be null and 
void, 

But it is not claimed by the appellant that this clause has, so 
far as the points raised on this appeal are concerned, any dif- 
ferent effect from that of the clause in the Agricultural policy, 
and we think the views expressed by us on the other appeal are 
equally applicable here. 

For the reasons stated in the opinion in Mackintosh vs. Agri- 
cultural Fire Ins. Co., the judgment is reversed, and the cause 
remanded for a new trial. 
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SUPREME COURT OF MISSISSIPPI. 


FIDELITY MUT. LIFE INS. CO. 
v8. 
MIAZZA.* 


The laws of Mississippi provided that all contracts for insurance on lives, 
property or interests in that state shall be deemed to be made 
therein. 


Held, That a policy made in another state must be construed according 
to the laws of Mississippi, regardless of its provisions. 


The insured warranted in his application that he had never been ill ex- 
cept of yellow fever, and was in 1903 overworked and suffered from 
insomnia and nervousness for two weeks, and had never used in- 
toxicants to excess. 


Held, That the evidence of three physicians was admissible to show that 
in October, 1903, he had suffered from acute mania due to intoxi- 
cants and overtaxation and worry, and had been incarcerated for 
safety. 


The policy provided that the truthfulness of each statement, by whom- 
soever written, and the sole basis of the contract, and any untrue 
statement or concealment shall avoid the policy. 


Held, That an immaterial misstatement would not avoid the policy, But 
a material statement must be true, irrespective of the applicant’s 


belief. 


Appeal from Circuit Court, Hinds County. Action by Mrs. 
Emma §S. Miazza against the Fidelity Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 


F. H. CaALKins, ALEXANDER & ALEXANDER, and GEo. 
Powkr, for Appellant. 
MCWILLIE & THompson, for Appellee. 


MAYES, J. 

On the 12th day of January, 1906, Peter S. Miazza applied to 
the Fidelity Mutual Life Insurance Company for a policy of in- 
surance on his life in the sum of $1,000. As a condition pre- 
ceding the acceptance of any risk, the insurance company has a 
form of application which it is required that all persons desir- 
ing insurance shall sign, and in this application there are con- 
tained many questions addressed to the applicant for insurance; 
the object being to obtain general information as to the physical 
condition of the person seeking insurance, so as to enable the 


*% Decision rendered, June 22, 1908. 
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insurance company to determine whether or not it will assume 
the risk. ‘The appiication is in form of a certificate and is pret- 
aced as follows; viz. :— 


I hereby apply to the Fidelity Mutual Life Insurance Com- 
pany of Philadelphia, Pa., for a policy of insurance, to be is- 
sued in pursuance of this application, and certify as follows. 


Succeeding this preface follows the matters certified to, which 
are: (1) The name of applicant and date of birth; (2) that the 
applicant is in good health and free from any and all diseases, 
etc.; (3) the occupation of applicant. It is not contended that 
any incorrect answers were made as to the foregoing matters, 
but the contention arises over the answers to the fourth, fifth, 
sixth and tenth clauses of the application, and we here set them 
out in full, together with the answers :— 


(4) That I have never had or been afflicted with any sick- 
ness, disease, ailment, injury or complaint, except as here 
stated. (Give full particulars as to the nature thereof, date 
and duration, whether trivial or otherwise. If rheumatism, 
state whether muscular, sciatic or inflammatory.) Ans. I had 
vellow fever in 1878. October, 1903, was overworked. Was 
doing both night and day work, and had insomnia and nerv- 
ousness for about two weeks. Full recovery. No symptoms 
since. (5) The last physician I consulted or who prescribed 
for me was Dr. J. B. Stanly, of Memphis, about October, 1903, 
for the sickness here stated, insomnia and nervousness. (6) 
That I have not consulted or been prescribed for by any phy- 
sician or medical man during the past ten years. * * * (10) 
That I do not use, and have never used, narcotics, and have 
never used daily exceeding two ounces of spirits, or two 
drinks of wines or malt liquors, and have always been tem- 
perate and sober, except as stated below. Never drank 
habitually, nor to any excess. 


At the conclusion of the application, and preceding the signa- 
ture of the applicant is to be found the following agreement :— 
I hereby agree and bind myself as follows: That the truth- 
fulness of each statement above made or contained, by whom- 
soever written, is material to the risk, and is the sole basis of 
the contract with the said company; that I hereby warrant 
each and every statement herein made or contained to be full, 
complete and true, 
Ete. The application is attached to and made a part of the 
policy, and by the policy of insurance it is made one of the gen- 
eral precedent conditions that “the application, copy of which 
is given on third page, forms the sole basis of this contract”, etc. 
iter making the application, the medical examiner, acting for 
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the insurance company, made an examination of Mr. Miazza, 
passing him, and the company duly issued its policy to him for 
the sum of $1,000, taking effect on the 19th day of January, 1906, 
and being payable to his wife, Emma S$. Miazza. On the goth 
day of March, 1906, a little less than two months from the issu- 
ance of the policy, Peter S. Miazza died in the insane hospital 
in Jackson, Miss., having been placed there by his relatives be- 
cause of a deranged mind. After the death of Mr. Miazza de- 
mand was made on the insurance company for payment of the 
policy. Payment was refused, whereupon this suit was brought. 

In deciding this case we do not deem it necessary to follow 
the course of pleading, deeming it sufficient to say that the de- 
mutrer filed by plaintiff to the rejoinder of defendant should 
have been overruled, and the demurrer filed by defendant to 
the replication of plaintiff, whereby it was sought to have this 
insurance contract construed as a Pennsylvania contract, should 
have been sustained, and not overruled. By section 14, c. 59, 
p. 66, of the Laws of 1902, in force at the time of the execution 
of this contract, it is provided that 

All contracts of insurance on property, lives or interests in 

this state shall be deemed to be made therein. 

This is the law of this state, and no contract of the parties can 
change it. It follows that this contract is to be construed under 
the law of this state: Grevenig vs. Washington Life Ins. Co., 
104 Am. St. Rep., notes from 488 to 492; Horton vs. Home Ins. 
Co., 122 N. C., 408. 

The defense offered to be made by the insurance company was 
that there was a misrepresentation made in the application, ma- 
terial to the risk, and constituting a condition precedent to the 
making of a valid contract of insurance; that in the application 
for insurance Peter. S. Miazza stated that he had never been 
afflicted with any sickness, disease, ailment, injury or complaint, 
except that he had yellow fever in 1878, and in October, 1903, 
was overworked doing both day and night work, and had in- 
somnia and nervousness for about two weeks, and that there 
had been a full recovery, and no symptoms thereof since, when, 
as a matter of fact, about October, 1903, the applicant was af- 
fected with dementia, which caused his confinement for about 
two weeks, and was of such character that it would, if it had 
been disclosed to the insurance company, have prevented him 
from obtaining insurance. It was further alleged in the plea 
that Peter S. Miazza stated in the application that the last phy- 
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sician who prescribed for him was Dr. J. B. Stanly, of Mem- 
phis, about October, 1903, for the sickness indicated in the 
fourth answer—that is, for insomnia and nervousness—and that 
he had not consulted or been prescribed for by any other phy- 
sician or medical man for the past ten years, when in truth the 
last physician consulted or prescribing for the applicant was 
not Dr. J. B. Stanly, and it was not true that such consultation 
and prescription was merely for insomnia or nervousness. The 
pleas of defendant further set up the fact that about the 12th of 
October, 1903, the applicant consulted and was prescribed for 
by Drs. Stanly, Turner and Pettie, of Memphis, which fact was 
not known to the defendant, and, if it had been, the policy of 
insurance would not have been issued. 

In support of the issue thus made by the plea the defendant 
took the depositions of Drs. Stanly, Turner and Pettie. The 
testimony of Dr. Pettie is that Miazza was brought to his sana- 
torium on the 12th day of October, 1903. The purpose for 
which he was brought was for treatment for acute dementia, 
coupled with alcoholism, and he remained at the sanatorium for 
about three weeks. When he was brought to the hospital he 
was insane to such an extent that he thought it was unsafe to 
allow him to be at liberty. He was very nervous and much ema- 
ciated; his system being in a very toxic condition. He says he 
considered the condition of Mr. Miazza to be partly due to alco- 
holism and partly to overtaxation and mental worry; that the 
condition in which he found him might result fatally, and seri- 
ously impaired his chances of general good health and lon- 
gevity. Whether there could have been a permanent cure or 
not, he thought, depended upon the manner of treatment and 
the circumstances under which Miazza was placed. Dr. Stanly 
testified that he also attended the case, when Miazza was car- 
ried to the sanatorium, in conjunction with Dr. Pettie. He 
stated that in a week’s time after reaching the sanatorium Mi- 
azza’s mind was improved and he was in a fairly normal condi- 
tion. Dr. Stanly also testifies that Miazza was suffering with 
acute mania, and had an idea that detectives were after him, 
and was irritable and in a very nervous condition. Dr. Turner 
testified that he was called in consultation with Dr. Stanly about 
October 11, 1903; that he made a physical examination oi 
Miazza at the Clarendon Hotel, and found him totally deranged ; 
his physical condition was that of total dementia, and he showed 
the effects of insomnia and deficient nourishment. Turner ad- 
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vised the incarceration of Mr. Miazza in some safe place, where 
he could be prevented from harming himself and others; that 
it had been his experience in some cases of persons affected in 
a manner similar to Mr. Miazza that they recovered entirely, 
and again it resulted fatally. This testimony was offered by 
the appellants in the court below, and on a motion to suppress 
the depositions the court sustained the motion and gave per- 
emptory instructions for the plaintiff. This was error. The 
question should have gone to the jury to determine whether or 
nor there had been any misrepresentation by Miazza in his ap- 
plication for insurance of a matter material to the risk, and this 
testimony was relevant and competent on that point. 

By the terms oi the contract it is expressly agreed “that the 
truthfulness of each statement above made or contained, by 
whomsoever written, is material to the risk, and is the sole basis 
of the contract with said company”, etc.; and the contract fur- 
ther provides that, “if any concealment of untrue statement or 
answer be made or contained herein, then the said policy and 
this contract shall be ipso facto null and void”, etc. We are 
not prepared to hold that a stipulation in the contract of insur- 
ance of the character above quoted will have the effect of mak- 
ing every statement made or contained in an application of in- 
surance material to the risk, thus avoiding the contract, whether 
such statement be in fact material. This would seem to have 
been held in the case of Co-operative Life Ass’n vs. Leflore (53 
Miss., 1); but an examination of the facts shows that in that 
case the facts misstated were material. Courts are not given 
to avoiding contracts for misrepresentations of an immaterial 
nature, and to adopt this rule in its application to contracts of 
insurance merely because it is stated in the contract that any 
misstatement should be deemed material can subserve no pur- 
pose of right. 

At this time the matter of insurance has become so important 
a factor in human affairs that it cannot now be said that such 
contracts are matters of purely private concern. The public are 
vitally interested in the kind and character of contract which an 
insurance company may lawfully make, to such an extent that it 
may be said that such contracts are of a quasi public character, 
and to a greater or less extent affected with a public interest. 
In nearly every state in the Union this is recognized to such an 
extent that the state governments have created a special insur- 
ance department; the sole and important duty of the depart- 
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ment being to supervise insurance and insurance contracts. In 
states where the courts have held what would seem to be held 
by the case of Co-operative Ass’n vs. Leflore (53 Miss., 1) the 
Legislatures of the states have repudiated the holding by enact- 
ing laws prohibiting insurance companies from relying on the 
misstatements. made in an application as a defense, unless these 
misstatements relate to some matter material to the risk. If 
the misstatement is material, it can make no difference as to 
whether or not it was made in good faith. In the case of Co- 
operative Ass’n vs. Leflore (53 Miss., 18) the court says: “The 
application and the policy, constituting but parts of an entire 
contract, are to be read as one instrument, and such construc- 
tion is to be adopted as renders them harmonious. ‘This is ac- 
complished by giving the word ‘fraud’ its legal meaning, by 
which will be embraced misstatements by which the company 
has been deceived, though not fraudulently intended by the ap- 
plicant. ‘To limit it to designed and intentional bad faith is to 
do violence both to the letter and spirit of the other portions of 
the instrument.” In this case it can hardly be doubted that, if 
there had been a full disclosure on the part of Miazza as to the 
character of his illness in 1903, it might reasonably have influ- 
enced the company not to make the contract of insurance. 

The principle here applied to this contract is but a principle 
of general application. It is the universal rule that any contract 
induced by misrepresentation or concealment of material facts 
may be avoided by the party injuriously affected thereby. If 
the applicant for insurance undertakes to make a positive state- 
ment of a fact, if it be material to the risk, such fact must be 
true. It is not sufficient that he believes it true, but it must be 
so in fact, or the policy will be avoided, provided, always, that 
the misstatement be about a material matter. If the applicant 
is not informed as to any question asked in the application, he 
should so state, and there can then be no misrepresentation. 

For reasons indicated in this opinion, the cause is reversed and 
remanded. 
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SUPREME COURT OF PENNSYLVANIA. 


GOULD 
v8, 
BROCK ET AL.* 


A party has the right to protect himself by insurance against the result 
of uncertain litigation. 


A company insuring the owner of an automobile against liability for ac- 
cidents cannot be restrained from appearing and conducting the de- 
iense of the owner in a suit for injuries inflicted by the automobile 
on the ground of maintenance. 


Appeal from Court of Common Pleas, Philadelphia County. 
Bill by Claude C. Gould against John W. Brock and the Trav- 
elers Insurance Company of Hartford. From a decree sustain- 
ing a demurrer to the bill, plaintiff appeals. 

The bill averred as follows: One of defendants, John W. 
Brock, is executor of Robert C. H. Brock. The other defend- 
ant, the Travelers Insurance Company of Hartford, is a Con- 
necticut corporation. The plaintiff, Claude C. Gould, sued said 
Brock, executor, at law to recover damages for personal in- 
juries negligently and unlawfully inflicted upon plaintiff by the 
deceased Brock, in the running of an automobile, which suit is 
pending. Thereupon the said foreign corporation, not being of 
kin to the said Brock, and not sustaining any relation to him or 
to his estate, or to the plaintiff lawfully entitling it to interfere 
and intermeddle in the said common-law action, has neverthe- 
less, for hire paid to it by said Brock, undertaken to maintain 
and conduct the defense against the said action, at its own cost, 
and according to its sole discretion, and without any expense for 
costs or reference whatsoever to the said Brock, and for the 
purpose of obstructing, preventing and defeating plaintiff in his 
effort to enforce and obtain his just rights; and, in furtherance 
of its said unlawful undertaking, has caused to be entered in 
said common-law action an appearance and plea by its own at- 
torney ostensibly for said Brock, but in truth and in fact for it- 
self, and proposes to maintain and conduct the defense in said 
litigation until final judgment, although the plaintiff has and can 
have no claim or recourse against the said corporation for the 





* Decision rendered, April 27, 1908. 
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damages suffered and claimed by him in said ‘common-law ac- 
tion against Brock. By means of the said unlawful contrivance 
between said Brock and said corporation, and the resulting in- 
terference, intermeddling and maintenance by said corporation, 
the plaintiff is greatly harassed, hindered and prejudiced in his 
effort to obtain and enforce his just rights, to his irreparable 
injury and contrary to law and equity. 

The bill prayed for an injunction: (1) Restraining said corpo- 
ration from intermeddling in the action at law aforesaid. (2) 
Requiring it to withdraw the said appearance and plea. (3) Re- 
straining Brock from receiving assistance from said corporation. 
(4) General relief. A demurrer to the bill was sustained by the 
court. 


T. A. FENSTERMAKER and JAMES L. STANTON, for Appellant. 

JAMES WILSON BAYARD and FRANK P. PRICHARD, for Ap- 
pellees. 

PER CURIAM. 

No cause of action is alleged in the bill which in any view of 
it can sustain the interference of a court of equity. If there are 
any available merits in complainant’s case, they are maintain- 
able at law. But there is no ground either at law or in equity. 
The right of a party sued to avail himself of all proper means of 
defense, not only by the professional assistance of counsel but 
also by expert and other testimony, the experience of persons 
familiar with the business, etc., and the further right to protect 
himself by insurance from an adverse result of uncertain litiga- 
tion, are beyond question. There was a time when all insurance, 
and especially of life, was looked upon with suspicion and dis- 
favor, but it was only because regarded as a species of wager- 
ing contract. That time has long gone by. And, with the in- 
telligent study of political economy bringing the recognition of 
the fact that even the most apparently disconnected and spora- 
dic occurrences are subject to at least an approximate law of 
averages, the insurance against loss from any such occurrence 
has been recognized as a legitimate subject of protection to the 
individual by a guaranty of indemnity from some party under- 
‘taking to distribute and divide the loss anyong a number of 
others for a premium giving them a prospect of profit. 

‘There is nothing in this case that even remotely discloses the 
taint of maintenance, even at common law, much less of the 


principle of maintenance as administered at the present day with 
VoL. XXXVIT.—52. 
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a clearly defined limitation to cases of actually malicious, dan- 
gerous or illegal intermeddling with other parties’ litigation: 
Fen vs. McCarrell, 208 Pa., 615; Frankfort Marine, etc., Ins. 
Co. vs. Witty, 208 Pa., 569; Dives vs. Fidelity & Casualty Co., 
206 Pa., 199; Phillipsburg Horse Car Co. vs. Fidelity & Casu- 
alty Co., 160 Pa., 350. 

Decree affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


v8. 


HARDISON, Ins. Con’r. 


ZETNA LIFE INS. CO. ET AL. ) 
| 


TRAVELERS INS. CoO. 


SAME.* J 


A statute required companies to file with the Commissioner a form of 
the policy to be issued, and if he did not approve the form no such 
policy could be issued. 

Held, That the Cominissioner was entitled to consider the substance as 
well as the form. 

Where a statute provides that the policy shall contain in substance cer- 
tain provisions, if they are so contained their form may be varied 
by additional provisions beneficial to the insured which do not 
diminish the substance of the requirements. 

Where the statute required that the policy and application should con- 
stitute the entire contract, a policy provision that it should consti- 


tute the entire contract must have the words “and the application” 
added. 

Where the statute provides that companies shall not transact more than 
one kind or class of insurance, except that certain life companies 
may issue health and accident insurance, and that contracts for cer- 
tain classes of insurance specified in a previous section should be 
in separate policies, life, accident and health insurance cannot be 
joined in the same policy. Nor can health or accident provisions 
be incorporated in a life policy as a subsidiary feature. 


Case Reserved from Supreme Judicial Court, Suffolk County. 
Petitions by the “:tna Life Insurance Company and the Trav- 
elers Insurance Company and others against Frank Hardison, 
Insurance Commissioner, for the review of respondent’s action 


*% Decision rendered, May 25, 1908. 
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with reference to certain contemplated policies, etc. On reser- 
vation of a single justice of the Supreme Judicial Court on the 
petitions, answers and agreed statements of facts. 


FREDERICK H. NAsuH, and Lewis SPERRY, for Aitna Life 
Ins. Co. 

WiiiiAM A. Morse and FRANcIs J. GEOGAN, for New York 
Life Ins. Co, 

DANA MALONE, Atty. Gen. and JAmgEs F. Curtis, Asst. Atty. 
Gen., for Respondent. 


KNOWLTON, C. J. 

These are petitions brought by foreign life insurance compa- 
nies under St. 1907, p. 895, c. 576, § 75, for a review of the 
action of the Insurance Commissioner, in regard to the form of 
the policies which they propose to issue in this commonwealth. 
The cases come to this court on the reservation of a single jus- 
tice upon the petitions, answers and agreed statements of facts. 
Under this section every life insurance company must file with 
the Insurance Commissioner a copy of any form of policy that 
it proposes to issue, for his approval. lf within thirty days he 
notifies the company that in his opinion the form of the policy 
does not comply with the requirements of the statute, specify- 
ing his reasons for his opinion, no policy can be issued in that 
form. His action in this particular is subject to review by the 
Supreme Judicial Court. The section further provides that no 
policy shall be “issued or delivered, unless it contains in sub- 
stance the following provisions”. Then follows a statement of 
ten provisions, of which the third is :— 


That the policy and the application therefor shall consti- 
tute the entire contract between the parties, and that all state- 
ments made by the insured shall, in the absence of fraud, be 
deemed representations, and not warranties, and that no such 
statement shall be used in defense of a claim under the policy, 
unless it is contained in a written application, and a copy of 
such application shall be indorsed upon or attached to the 
policy when issued. 


The provision on this subject, contained in the policy, was 
held by the Insurance Commissioner to be sufficient. 

A preliminary auestion raised by the petitioner is whether the 
Commissioner is authorized, by the statute, to consider matters 
of substance that enter into the policy, or only the form of the 
policy in other particulars. We have no doubt that his exami- 
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nation of the form oi a policy to see whether it conforms to the 
requirements of our law was intended to involve a consideration 
of matters of substance called for by our statutes, and not 
merely of such things as the size, or shape, of the paper on 
which the contract appears, or the kind of type used in printing 
it, or the order in which different parts of the contract are set 
forth. It is his duty to determine whether the policy contains 
the substantive provisions of law called for by our statutes, in 
such a form as to give the contract proper effect. 

Another question is whether the provisions which, in sub- 
stance, must be inserted in the policy, must appear in a form sub- 
stantially identical with that given in the statute, or whether it 
is enough if they contain everything, in meaning and legal effect, 
that the statute prescribes, and at the same time include other 
things relating to the same subject, no one of which impairs the 
force of that which is prescribed for the benefit of the insured. 
Inasmuch as the ten provisions referred to and the other pre- 
scribed parts of the policy were intended for the protection of 
the policyholder, we are of opinion that, if they are contained in 
substance in the policy, their form may be varied, and addi- 
tional provisions beneficial to the insured may be inserted, pro- 
vided the requirements of the statute are satisfied, and are leit 
undiminished by that which is added. 

Instead of the third provision already quoted from section 75, 
the form of the policy of the Travelers Insurance Company 
says: 

This instrument contains the entire contract between the 
parties hereto, and all statements purporting to be made bv 
the insured shall, in the absence of fraud, be deemed repre- 
sentations and not warranties, and no such statement shall 


be used in defense of a claim under the contract unless it be 
contained in the application herefor. 


The Insurance Commissioner suggested that the words, “and 
the application is attached hereto”, be added to meet the re- 
quirement of the statute. We are of opinion that this was neces- 
sary. The language of the provision did not even make it cer- 
tain that the application, or the statement referred to, was in 
writing. The reference to an application in the early part of 
the policy, especially if there should be a failure to copy the ap- 
plication on the policy, might not protect the rights of the in- 
sured in every case. Moreover, inasmuch as the provision is 
insufficient, we think it better that the words, “and the applica- 
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tion’, be also inserted after the words, “this instrument”, so as 
to conform to the statute exactly. It is conceivable that the 
application might contain something helpful to the insured as a 
part of the contract, in connection with other provisions, and 
with questions that might arise. 

The subject most discussed in both cases is whether the form 
of the policy conforms to St. 1907, p. 861, c. 576, $ 34, which 
requires that ; 

Contracts of insurance for each of the classes specified in sec- 

tion 32 shall be in separate and distinct policies, notwithstand- 

ing any provision of this act which permits a company to 
transact more than one of said classes of insurance. 

Section 32 authorizes the formation of an insurance com- 
pany to engage in insurance of any one of twelve different kinds 
or classes. The agreement of association must state the class 
of insurance the company proposes to transact, and on what 
business plan or principle. Section 33. Under section 34, nei- 
ther domestic nor foreign companies, with certain specified ex- 
ceptions, are permitted to transact more than one kind or class 
of insurance. One of these exceptions allows life insurance 
companies with a certain amount of paid-up capital to transact 
the business specified in the fifth clause which is insurance 
against bodily injury, or death by accident, and upon the health 
of individuals. 

This statute carries the regulation of the business of insur- 
ance much further than any previous legislation. It forbids the 
combination of two classes of insurance in the same policy, 
even when one company is permitted to transact insurance busi- 
ness of two or three classes. ‘The petitioner contends that this 
quoted requirement does not apply to one of these classes of 
insurance, when conducted by a company in connection with 
life insurance. There is no reason for a distinction of this kind. 
The contract for insurance in each of these classes is to be in a 
separate and distinct policy, as well when the company is also 
doing the business of life insurance, as when it is furnishing in- 
surance of any other class. There are reasons for this require- 
ment, especially in connection with the maintenance of proper 
reserve funds, and with taxation. These reasons are as strong 
in their application to life insurance in connection with insurance 
in one of the classes named in section 32, as in their application 
to any two classes specified in the section. 

It remains to inquire as to each of these companies, whether 
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any part of the insurance referred to in the policy is within the 
fiith clause mentioned in section 32. That clause is :— 

To insure any person against bodily injury or death by ac- 
cident, * * * and to make insurance upon the health of 
indivituals. 

The policy of each of these companies, besides providing for 
life insurance in 2 common form, provides that after one full 
annual payment has been made, in case of impairment of health 
by bodily injury or disease, such as to prevent the insured for 
the rest of his life from pursuing any gainful occupation, an ad- 
ditional provision shall be made for him in some one of differ- 
ent ways. The first of the petitioners agrees, in such a case, to 
keep the policy in force twelve months, and then to pay the 
policyholder one-twentieth of the sum insured, and make the 
same payment annually thereafter, until the whole sum insured 
shall have been pzid, or to pay him a specified annuity for life. 
The second of the petitioners agrees, in such a case, to pay the 
premiums on the policy so long as the disability continues, with- 
out charging them against the contract, and the cash loans and 
the values of the contract are to increase in the same manner as 
if the premiums were being paid by the insured. But the in- 
sured may at any time cancel this provision of the policy and 
be entitled to a reduction of twenty-five cents for each $1,000 of 
insurance, upon his annual premiums. 

It is agreed, and if it were not agreed it would be obvious, 
that this insurance against disability from injuries or disease is 
a liability which costs the company something, and for which 
provision must be made by way of reserve. It seems plain that 
it is an insurance of health and against accident. The real dif- 
ference between this and an ordinary accident insurance policy 
is that the liability is only for a disability which is total and is 
thought to-be permanent, and that the compensation to the in- 
sured is made in connection with a contract for life insurance, 
instead of being made in separate payments of money directly 
to the insured. But these conditions do not affect the principle. 
Life insurance and insurance of the fifth class, under section 32, 
are embodied in the same policy. 

It is said that this is incidental to life insurance. In the sense 
that, of the two classes of insurance, one is the principal and 
more important and the other subordinate, it may be said to be 
incidental ; but that is of no importance. Any two of the classes 
of insurance mentioned in section 32 which are kindred to each 
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other, might be combined in the same contract, and the contract 
might be so made that one would be the principal and the other 
secondary, and in their nature they might have close relations 
to each other. This would not enable an insurance company to 
embody them in the same policy, even though, in a sense, one 
might be said to be incidental to the other.’ In a true sense they 
are two different classes of insurance under the statute. It is 
only the attempt to incorporate them in the same contract, and 
connect one contract with the other in violation of the statute, 
that makes one seem incidental to the other. 

As to this part of the policy in each case, we are of opinion 
that the Insurance Commissioner was correct, that the form of 
the policy was erroneous, and that the petitioners are not en- 
titled to relief under their petitions. 

So ordered. 


SUPREME COURT OF NEBRASKA. 


URICK ) 


v8. 


WESTERN TRAVELERS’ ACC, ean 


Section 6638, Cobbey’s Ann. St., 1903, relative to mutual accident insur- 
ance companies, providing that any member shall have the right at 
any time with the consent of such corporation to designate a new 
and different beneficiary, held to require the consent of such corpo- 
ration, notwithstanding the by-laws of the company provide that a 
beneficiary may be changed upon the written application of the 
member to the secretary. 


A member of a mutual accident insurance association wrote a letter to 
the association requesting the substitution of a different beneficiary. 
In reply thereto the association wrote to him, requesting him to fill 
out the blank on the policy intended for use in designating a change 
of beneficiaries. Thereafter the assured made no move in the mat- 
ter. Held insufficient to bring about a change of beneficiaries. 


The declaration of the officers of a mutual insurance company fixing the 
amount of benefits less than that provided by the contract and by- 
laws cannot become a part of the contract, unless it was made 
known to the assured when he became a member, or was legally 
adopted thereafter. 


* Decision rendered April 10, 1908. syllabus by the Court. 
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Commissioners’ Opinion. Department No. 1. Appeal from 
District Court, Douglas County. Action by Agnes Urick against 
the Western Travelers’ Accident Association. Judgment for 
plaintift, and defendant appeals. 


BROME BuRNETT, for Appellant. 
J. Fawcerr and A. W. THurMAN, for Appellee. 


EPPERSON, C. 

November 14, 1903, defendant, a mutual insurance company, 
issued to Ray P. Brock the following contract or policy of in- 
surance : 

No. 12792. $5,000. The Western Travelers’ Accident As- 
sociation, Omaha, Neb. ‘This certifies that Ray P. Brock is 
while in good standing a member of the Western Travelers’ 
Accident Association, and is entitled to all its benefits under 
the provisions on the back of this certificate, and named in the 
constitution and by-laws and subject to the warranties con- 
tained in the application for membership. In witness where- 
of, we have hereunto affixed our official signatures and im- 
pressed the corporate seal of the association this 17th day of 
November, A. D. 1903. [Signed] A. L. Sheetz, Secretary. 
[Signed] E. S. Streeter, President. [Corporate Seal.] 

The provisions upon the back of said contract, which are 
relevant to the present inquiry, are the following :— 

Payments will be paid under this certificate for injuries re- 
ceived through external, violent and accidental means, and 
resulting in de ath, loss of both hands, both feet or both eyes— 
$5,000. * * * Membership Certificate. The Western 
Travelers’ Accident Association, Omaha, Neb. For travel- 
ing men. No. 12,792. Issued to Ray P. Brock, Columbus, 
Kan. Beneficiary, Agnes Brock, wife. 

Said Brock while a member in good standing of the defend- 
ant company, and on August 17, 1904, received accidental in- 
juries from which he died the next day. Plaintiff, who was the 
wife of assured, and was named as beneficiary in the applica- 
tion for membership and in the indorsement made upon the con- 
tract, sued for and recovered judgment for the full amount 
named in said contract of insurance. Defendant admits a lia- 
bility of $1,000 only under the contract, and further denies the 
plaintiff's right to recover any sum, alleging that the son of 
assured and plaintiff had been substituted as beneficiary. The 
defendant ig 08 operates under the provisions of section 
6631, Cobbey’s Ann, St., 1903. Section 6638 provides :— 
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The beneficiary under said certificate shall be the member 
insured, a husband, wiie, relative, dependent or legatee of 
such insured member, nor shall any such certificate issued be 
assigned or willed to any person of a class other than herein 
designated. Any member of any corporation, association or 
society operating under this act, shall have the right at any 
time with the consent of such corporation, association or so- 
ciety to designate a new and different beneficiary without re- 
quiring the consent of such beneficiary. 


The by-laws adopted by the defendant company contain the 
following provisions :— 

The beneficiary under any certificate may be changed upon 
application of member, in writing, to the secretary. 

No change was ever made in the certificate of insurance, but 
on July 25, 1904, the assured addressed a letter to the defendant 
herein, which is as foilows :— 

Gentlemen: Kindly change the beneficiary in my accident 
policy from Agnes Brock, my wife, to Sam S. Brock, my 
son, and send policy or notice of change to Eagleville, Mo., 
care of E. E. Moore. Yours truly [Signed] Ray P. Brock. 
Columbus, Kan. 

Upon receipt of the above letter, and on July 27, 1904, the 
defendant company, acting through an employee, wrote to the 
assured as follows :— 

Mr. Ray P. Brock, Eagleville, Mo., care E. KE. Moore— 
Dear Sir: Your letter of the 25th inst., requesting a change 
in the beneficiary under your certificate of membership, is re- 
ceived. In reply we would request that you fill up the blank 
on the back of vour certificate provided for this change, and 
forward to us, when we will indorse the change and return 
to you. Yours truly, Western Trav. Accident Ass’n, A. E. T., 
Cashier. 

The above correspondence is all the evidence pertaining to 
the alleged change of the beneficiary. The certificate was found 
among Brock’s papers after his death. Upon the conclusion 
of the trial the defendant requested the court to direct the jury 
to return a verdict in its favor. This request was refused, and 
the court’s ruling thereon is the first assignment of error pre- 
sented for our determination. 


In the construction of contracts of insurance made by mutual 
insurance companies, it is a well-established rule that the stat- 
utes under which the company is organized, its constitution and 
by-laws, and the application for membership are to be consid- 
ered as a part of the contract. It is apparent from the reading 
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of the statute above quoted that the change of the beneficiaries 
is not left entirely with the assured, but the insurance company 
is concerned in the changing of the beneficiaries, and that it 
must consent before the change becomes a part of the contract 
for insurance. It was apparently the intention of the Legisla- 
ture that the assured should have the power in the first instance 
to name, and thereafter the right to change, the beneficiary of 
his contract to any one included within the several classes pre- 
scribed by the statute, and undoubtedly the insurance company 
would have no right to refuse to grant a request unequivocally 
made in accordance with the statute and the rules of the com- 
pany, so long as such rules are not contrary to or inconsistent 
with the statute which in all instances must prevail. Upon 
reading the statute and the by-laws of the defendant company, 
the conclusion is irresistible that, to effectually substitute one 
beneficiary for another, an application must be made therefor 
by the member in writing, and, if approved by the company, 
they should consent thereto, and thereby complete a change. oi 
the contract by the substitution of a different beneficiary. The 
association, regardless of the provisions of its by-laws quoted. 
would have the right to refuse its consent to the substitution of 
a beneficiary not dependent upon or related to the assured. It 
would have the right to require the application for change to be 
sufficiently authenticated, that the genuineness thereof should 
appear reasonably certain. That its consent should be obtained 
is a reasonable provision, and necessary for its own protection, 
for otherwise it would probably be subjected to numerous suits 
by adversary claimants. It is true that a beneficiary has no 
vested interest in a mutual policy of insurance, and is not a 
party to the contract, and cannot legally prevent a substitution 
of another. But neither has the substituted beneficiary a vested 
interest, and a contemplated beneficiary has not even a con- 
tingent interest, until substituted or named in some contract 
made by the insurer and the assured. Brock’s letter to the com- 
pany was an application for the substitution of his son, instead 
of his wife, as beneficiary. ‘here is no evidence that the defend- 
ant ever consented thereto. Their answer to his letter must be 
taken as a refusal to consent to the change until he should com- 
ply with the suggestion there made. 

In Counsman vs. Modern Woodmen of America (69 Neb., 
710) the court had before it an attempted change of the bene- 
ficiaries under an insurance policy. The contract in that case, as 
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it was found to exist, provided that “no change in the beneficiary 
shall be of effect until the delivery of the new certificate and 
until then the old certificate shall be held in force”. There an 
application for a change was made in the manner provided, but 
it was not approved until after the death of the assured. As will 
be observed from the reading of the opinion in that case, two 
beneficiaries were named in the certificate. The assured desired 
to change both. Under the contract or rules of the company 
one of the changes was prohibited. For that reason the insur- 
ance company refused to make any change whatever. The liti- 
gation was in fact between the parties not affected by the at- 
tempted illegal change, but who were interested in the other 
fund. In the opinion it is said: “The learned trial court seems 
to have regarded the matter of beneficiary as wholly within the 
disposal of the assured. We cannot so regard it. It is a mat- 
ter of agreement between the assured and the association.” In 
Freund vs. Freund (218 IIl., 189) it was held: “A New York 
statute (Laws 1892, p. 2015, c. 690, § 211) requiring the consent 
of the insurance company to a change of beneficiary by insured 
becomes a part of a New York policy issued while such statute 
is in force, and is controlling on the subject covered thereby, 
although the policy is silent concerning the same.” The statute 
of New York, under which the insurance company was organ- 
ized, provided that 


Membership in any such corporation, association or society 
shall give to any member thereof the right, at any time, with 
the consent of such corporation, association or society to 
make a change in his payee or payees or beneficiary or bene- 
ficiaries without requiring the consent of such payee or bene- 
ficiaries. 


The similarity of this statute with our own is apparent. The 
contract there involved contained a provision that the assured 
may at any time change the beneficiary by written notice to the 
company, accompanied by the policy, such change to take effect 
on the indorsement of the same upon the policy by the com- 
pany. The assured presented the policy to the agents of the 
company in Chicago with the written request for the substitu- 
tion of another beneficiary. This was forwarded by the Chicago 
agents to the home office of the company, but, before the policy 
with the application for a change had been forwarded by the 
agents, the assured died without the consent of the company to 
the change having been procured. In the opinion it is said: 
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“First. It is said by counsel for the appellee that there is noth- 
ing in the insurance policy issued to Josef Freund which re- 
quired the consent of the company to the change of the bene- 
ficiary. It is true that in the policy itself, which is the contract 
between the company and the assured, there are no express 
words requiring the consent of the company; but the statute 
of the state of New York provides, in substance, that the assured 
shall have ‘the right at any time with the consent of such cor- 
poration, association or society to make a change in his payee 
or payees, or beneficiary or beneficiaries without requiring the 
consent of such payee or beneficiaries’. This provision of the 
New York statute * * * became a part of the contract, 
embodied in the policy by implication with the same effect as 
if it had been embodied in the policy itself: Havens vs. Fire 
Ins. Co., 123 Mo., 417; Christian vs. Ins. Co., 143 Mo., 460; 
Ritchey vs. Home Ins. Co., 104 Mo. App., 146. All stipulations 
of the policy must yield to the statute: Havens vs. Fire Ins. 
Co., supra. Inasmuch, therefore, as the provision of the New 
York statute thus quoted is by implication a part of the policy 
or contract, this policy is to be regarded as one which requires 
the consent of the company to the change, the same as though 
the provision of the statute was written into the policy itself.” 
In Hall vs. Northwestern Endowment & Legacy Ass’n (47 
Minn., 85) the court had before it a matter which in principle is 
similar to the case at bar. There the by-laws of the insurance 
company provided that certificates of membership shall not be 
transferred, except such transfer shall be allowed by the secre- 
tary and noted upon the books of the association. The assured 
sent his certificate to the company with a letter, in which, among 
other things unnecessary to copy, he said :— 

Inclosed find one of my certificates*for change to Nettie 


Hall, $500; Otto Hall, $500; Temple Lodge A. F. & A. M., 
$500. 


Upon receipt of the communication the secretary of the com- 
pany returned the certificate to Hall with a letter calling his 
attention to the fact that the indorsement providing for change 
of beneficiaries upon the back of the contract had not been dated 
nor witnessed and saying that, as soon as it was signed and re- 
turned, he would attend to it. The assured received this com- 
munication and a return of the certificate, but moved no further 
in the matter. In the opinion it is said: “It is a just inference 
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of fact that he intended to designate the change which he de- 
sired to have made by a new certificate to be issued. At least, 
he knew when the secretary returned the certificate for his proper 
execution of the indorsed revocation and reappointment that the 
other party to the contract did not claim the substitution of 
beneficiaries to have been yet effected. He was then advised 
that, if he desired to have the change made, he should subscribe 
the declaration indorsed on the certificate and return it to the 
secretary. This he did not do, but retained it without further 
action. The evidence suggests no reason why he did not com- 
ply with the simple direction of the defendant’s secretary if he 
still desired to carry out his previously expressed purpose. The 
trial court was justified in inferring that the assured either con- 
cluded not to perfect the substitution, or, at least, that he re- 
mained undecided whether or not he would do so. In either 
case, the contract remained in form unchanged and the substi- 
tution was not effectually made.” 

Brock made no reply to the company’s letter requesting a re- 
turn of the certificate for the purpose of effectually substituting 
his son as beneficiary. He remained silent. He had the policy 
in his possession or control. A reasonable inference deducible 
irom this conduct is that he had changed his intentions, and 
was willing to permit the contract to stand as originally made. 
Upon the receipt of the defendant’s letter, he could not reason- 
ably have believed that the consent of the company had been 
procured, or that he had done all that was required of him to 
bring about a change. The changing of a contract is a matter 
of as great importance as the making thereof. The insurer had 
an interest therein. It is necessary that there should be a meet- 
ing of the minds, that both parties thereto should agree before 
an important change in a contract can be accomplished. That 
the company itself considered that the change of beneficiaries 
had not been made is further evidenced by letters written to the 
plaintiff herein and to her attorneys subsequent to the death of 
Brock, and prior to the institution of this action, in which they 
were negotiating a settlement, and in which they remained ab- 
solutely silent as to the alleged change of beneficiaries. In such 
correspondence they acknowledged a liability to the plaintiff 
herein; indeed, they sent to her a draft for $1,000, which they 
maintained was the full amount of their liability under the con- 
tract. Their silence in this regard at a time when they should 
speak, although perhaps not estopping it from denying that a 
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substitution of beneficiaries had been made, indicates clearly 
that the company itself at the time it wrote these letters consid- 
ered that it had never consented to the change. Their present 
contention in this regard was manifest for the first time upon 
the institution of this suit one year after Brock’s death. In 
Fisher vs. Donovan (57 Neb., 361) it was held: “A member 
holding a certificate in a fraternal beneficiary society may at his 
option change the beneficiary therein, so long as he complies 
with the laws of such society and keeps within its limitations, 
and those of the statute under which it is organized.” 

Relative to the changing of beneficiaries under an insurance 
contract, there are decisions holding that when the assured has 
done all that he is required to do, and all that is in his power, 
or when, through ignorance or mistake, he fails to do all that 
he could have done to substitute a new beneficiary, equity will 
declare the change complete. We find no fault with these deci- 
sions. However, they do not state the general rule, but excep- 
tions thereto. The evidence in this case will not permit the ap- 
plication of any exception to the general rule. ‘To support his 
contention the defendant cites Hirschl vs. Clark, 81 Iowa, 200. 
The benefits under the contract there construed were payable 
to the wife of the assured, “subject to such further disposal of 
the benefits as assured may hereafter direct”. There was no 
provision in the by-laws or constitution of the insurance com- 
pany containing any provision whatever relative to the change 
of beneficiaries. That case we hardly think is in point as the 
contract left the disposal of the benefits entirely to the assured. 
The consent of the association was not required. 

At the time the contract in controversy was made Brock was 
a traveling salesman. Subsequent thereto he also engaged in 
the occupation of a railway news agent, which consumed a part 
of his time. He was so employed at the time he received the 
fatal injury. Upon the trial of the case defendant offered to 
prove that the executive board of the defendant, pursuant to 
authority of their by-laws, during the year 1901, adopted a clas- 
sification of the occupations considered more hazardous than 
that stated in the original application for membership, and fixed 
the benefits to which members should be entitled by reason of 
such increased hazard; that the classification so made and the 
resolutions adopting same provided that a railway news agent 
was entitled to receive benefits in the event of death by accident 
in the sum of $1,000 only. Upon objection this evidence was re- 
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jected. It is the defendant’s contention that the classification of 
risks made by the executive board became a part of the con- 
tract. The contract sued on provided for the payment of $5,000 
upon the accidental death of the assured. By the terms of the 
contract and the assured’s application for membership we must 
consider as a part thereof not only the acts of the Legislature, 
but the by-laws of the defendant company, and, turning to the 
by-laws in force when Brock became a member and at the time 
of his death, we find a provision that, upon the accidental death 
of any member in good standing, his beneficiary shall receive 
$5,c0o0o. No exception limiting the amount of recovery to less 
than $5,0co is made. But defendant relies upon another section 
of the by-law which is as follows: “If any member of the as- 
sociation shall, after becoming such, change his occupation to 
one which the executive board may consider as more hazardous 
than that stated in his original application for membership, he 
shall be entitled to such benefits only as may be fixed by the 
executive board for such increased hazard of his occupation.” 
It may be doubted that this by-law confers upon the executive 
board the authority attempted. This we do not decide, but in- 
stead, for the purposes of this case, consider that the executive 
board had authority to adopt a reasonable classification of more 
hazardous risks, and thereby fix the amount of recovery less than 
that provided by the certificate. But it is apparent that the 
classification made by the executive board, to become effectual 
as a part of the insurance contract, must be made known to the 
member that he may be given an opportunity to accept or re- 
ject the contract. The classification adopted by the executive 
board was not one of the by-laws. It was never made known 
to Brock that the executive board considered the occupation of 
a railway news agent more hazardous than that of a traveling 
salesman. The record of the proceedings of the executive board 
had been lost for three years prior to the trial of this case, which 
was begun November 8, 1906. The record was lost about the 
time of Brock’s application for membership, which was dated 
November 4th, and accepted by defendant November 14, 1903. 
The defendant further offered to prove that there was no other 
record kept of the proceedings of said board. The secretary of 
the defendant testified that he had a book which contains the 
classification as adopted by the executive board and identified 
the same, which was offered in evidence by the defendant, but 
which, upon objection, was rejected. There is absolutely no 
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evidence in the record, and none offered, that the deceased ever 
knew of the action of the executive board, nor that the classi- 
fication of hazardous risks was ever known to him, nor that the 
book containing such classification offered in evidence was in 
existence at the time Brock became a member, nor that the clas- 
sification was published as a part of the advertising matter of 
the defendant, nor was the same referred to or expressly made 
a part of the contract. It is not competent for an insurance 
company to make a secret classification of risks or other rule 
prejudicial to the rights of the assured. The evidence offered 
would not have proven that the classification of risks by the ex- 
ecutive board ever became a part of the contract. The decla- 
ration of the officers of a mutual insurance company fixing the 
amount of benefits less than that provided by the contract and 
by the by-laws is not a part of the contract, unless it was made 
known to the assured at the time he became a member. 

Defendant now contends that there was error in the admis- 
sion of the letters above referred to by the defendant to the 
plaintiff and her attorneys. We do not, however, consider this 
assignment of error, for the reason that the bill of exceptions 
shows their admission in evidence without objection. 

The court properly excluded the evidence offered, and we 
recommend that the judgment of the District Court be affirmed. 

Duffie and Good, CC., concur. 

PER CURIAM. 

For the reasons given in the foregoing opinion, the judgment 

of the District Court is affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 
EIGHTH CIRCUIT. 


B. ROTH TOOL CO. 
v8. 


NEW AMSTERDAM CASUALTY CO.* 


The refusal of an employers’ liability company to defend a suit against 
an insured employer on the ground of no liability did not relieve it 
from the conclusiveness of the judgment rendered. 

The employer permitted an outside party to use his furnace for experi- 
ments, and a resulting explosion injured an employee. 

Held, That a tube filled with metals and other substances of an ex- 
plosive character was an explosive within the meaning of an indem- 
nity policy, and a recovery of the employee against the employer was 
conclusive of his breach of warranty against the use of explosives. 
in his indemnity policy. 


In Error to the Circuit Court of the United States for the 
Eastern District of Missouri. 


Forp W. THompson (W. B. Thompson and Edward L,. Gotts- 
chalk, on the brief), for Plaintiff in Error. 

Lon O. Hocker (C. P. Ellerbe, L. R. Brokaw, and Jones, 
Jones & Davis, on the brief), for Defendant in Error. 


ApDAms, C. J. 

The casualty company issued its policy indemnifying the toof 
company against loss from common-law and statutory liability 
for damages on account of bodily injuries sustained by any of 
its employees while on duty. James M. Cameron, an employee, 
sued the tool company for damages sustained by him while in 
its employment and recovered a judgment for $3,500, which the 
tool company was required to poy and did pay. Afterward the 
tool company brought the presenti action against the casualty 
company on its policy to recover the amount so paid to Cam- 
eron. The casualty company filed its answer, alleging that the 
assured had failed to keep. and observe a promissory warranty 
which formed a part of the contract of indemnity, in this: that 
it permitted to. he used on its premises, certain explosives in 
violation of a stipulation contained im the policy that no ex- 


% Decision rendered March 31, 1908. 
VOL. XXXVII.—53. 
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plosives should be used on the premises. In its answer it 
pleaded the following facts as a breach of the warranty: That 
the assured, while carrying on a machine and blacksmith shop, 
permitted one Howe to make use of his tools and furnaces for 
the purpose of carrying on dangerous and hazardous investiga- 
tions and experiments, and particularly to place in one of plain- 
tift’s furnaces a certain iron tube filled with substances which 
were highly explosive and dangerous to life and limb when 
brought into contact with heat; that an explosion followed 
which caused the injury to Cameron. Defendant for further 
answer alleged that in the suit which Cameron brought against 
the assured the question whether Cameron was injured by the 
use of explosives on the premises was adjudicated and con- 
clusively settled against the assured. The contract of indemnity 
sued on required the assured upon the occasion of any accident 
to give immediate notice thereof to the casualty company, and 
in case of suit against the assured, the latter was required to 
immediately deliver to the casualty company a copy of the pe- 
tition and summons, and the latter agreed to make the defense 
to the suit at its own cost or settle the same, provided it did not 
elect to pay the limit of liability fixed in the contract. Pursuant 
to the obligation oi the contract, the assured gave the required 
notice, and delivered a copy of the petition and summons to the 
casualty company. The casualty company, disclaiming any lia- 
bility for the damages occasioned to Cameron, refused to as- 
sume the defense of that suit. 

To sustain the issue of res adjudicata joined in this suit the 
casualty company oftered in evidence the amended petition, the 
answer, the instructions of the court to the jury, and the judg- 
ment rendered in that suit. From this testimony offered and re- 
ceived it appears that Cameron charged in his petition as the act 
of negligence which caused his injury that the tool company 
carelessly caused and permitted to be constructed a large metal 
tube “and caused and permitted the same to be filled with vari- 
ous metals and materials of an explosive and dangerous nature’, 
and when so filled, to be placed in a heating furnace in the ma- 
chine shop of the defendant, and that as a result thereof the tube 
and contents exploded and injured him; that the tool company 
joined issue on that allegation of negligence; that the trial 
court at the trial instructed the jury as follows :— 

“Tf they find and believe from the evidence that on or about 


April 7, 1903, the defendant company permitted and invited 
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one Howe to enter upon its premises where the plaintiff [Cam- 
eron] was working as a blacksmith in the service of the defend- 
ant, and to place within its furnace thereon a certain tube closed 
and sealed and filled with materials of an explosive nature and 
that said furnace at the time contained a hot fire, and if the 
jury iurther believe that the defendant knew or by the exercise 
of ordinary care could and should have known that said tube so 
closed and sealed, and so filled was likely in the natural course 
of events to explode when so placed in said furnace containing 
a hot fire, and if the jury further believe that said Howe upon 
such permission and invitation did place said tube so closed and 
sealed and so filled in said furnace then containing a hot fire, and 
that in consequence thereof said tube did explode, and that 
plaintiff as a direct and immediate consequence of said explo- 
sion and without any fault or negligence on his part contributing 
thereto was injured—then the jury will find for the plaintiff”, 
and that the converse of this proposition was given to the jury 
in favor*of the defendant. 

On these pleadings and instructions a verdict was found in 
favor of Cameron and against the tool company for $3,500, upon 
which judgment was finally entered and satisfied by the tool 
company. It is this judgment which is pleaded as res adjudicata 
of the issue involved in the present case, whether the tool com- 
pany, the assured, committed a breach of its warranty not to use 
explosives on its premises. The Circuit Court, on a view of the 
pleadings, instructions, verdict and judgment in the former case 
held that that judgment was conclusive as an estoppel against 
the plaintiff in this case, and directed a verdict for the defendant. 
The present proceeding in error challenges that action. 

It is a well-settled general rule that, when one who has a 
right to recover over is sued, the judgment regularly rendered 
against him is conclusive upon the person liable over, provided 
notice of the suit be given to the latter and full opportunity af- 
forded him to make defense. But, when the liability over is not 
as broad as the original liability, the plaintiff in the suit to re- 
cover over if he relies on the adjudication made in the former 
case must show that the very ground of liability against the 
indemnitor was found to exist and was necessarily adjudicated 
in the original suit. The estoppel created by the first judgment 
cannot extend beyond the questions necessarily determined by 
it: Washington Gas Co. vs. Dist. of Columbia, 161 U. S., 316; 
City of St. Joseph vs. Union Ry. Co., 116 Mo., 636. The con- 
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tract of indemnity sued on in this case contains an express stipu- 
lation requiring notice of suit against the assured to recover 
damages by an employee to be immediately given to the casu- 
alty company and the latter company expressly agreed to de- 
fend or settle it or otherwise satisfy the assured. The refusal 
by the casualty company to make the defense makes no differ- 
ence in the conclusiveness of the judgment rendered in the case. 

Mr. Justice White in Washington Gas Co. vs. Dist. of Co- 
lumbia, supra, quoted with approval the language of other 
judges :— 

“When a person is responsible over to another, either by op- 
eration of law or by express contract, and he is duly notified of 
the pendency of the suit, and requested to take upon himself the 
defense of it he is no longer regarded as a stranger, because he 
had the right to appear and defend the action, and has the same 
means and advantages of controverting the claim as if he were 
the real and nominal party upon the record. In every such case, 
if due notice is given to such person the judgment, if obtained 
without fraud or collusion, will be conclusive against him, 
whether he has appeared or not.” 

The casualty company was therefore concluded by the judg- 
ment rendered in the original case, provided the issue upon 
which the judgment was rendered was the same as that 
tendered in this case. The estoppel of such a judgment operates 
mutually. If the assured by vouching in the insurer concluded 
the latter by the judgment rendered in Cameron’s case, by the 
most obvious and natural justice it concluded itself likewise. 
We find ourselves, therefore, limited to a consideration of the 
identity of issues in the original case and the present one. If 
the issue upon which the original judgment was rendered was 
the same as that presented in this case that judgment concludes 
the plaintiff in this case, and no error was committed in direct- 
ing a verdict for the defendant. 

The stress of the argument of learned counsel for the tool 
company is that it does not appear that the issues presented in 
the two cases are the same. After a careful consideration of the 
pleadings, instructions, verdict and judgment in the iormer case 
in comparison with the single issue presented in this case, we 
entertain no doubt of the substantial identity of the issues pre- 
sented in the cases. Erushing aside unnecessary verbiage, the 
issue in this case is whether the tool company committed a 
breach of its warranty that it would not use explosives on its 
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premises. Whether it was using such an explosive at the time 
Cameron was injured was the very issue tendered, met and tried 
in the former suit. This clearly appears by the pleadings, the 
instructions to the jury and the verdict in that case. These were 
properly introduced in evidence to determine what was actually 
tried: Russell vs. Place, 94 U. S., 606; De Sollar vs. Hans- 
come, 158 U. S., 216, 221; Delaware, L. & W. R. Co., vs. Kut- 
ter, 77 C. C. A., 315; City of St. Joseph vs. Union Ry. Co., 
supra. This evidence disclosed that the issue tried was whether 
Howe was permitted to make use of the furnace and premises 
of the tool company at:the time Cameron was injured to experi- 
ment with an éxplosive and whether he did so. The verdict and 
judgment rendered settled that issue between Cameron and the 
tool company in the affirmative, and that is the very issue in- 
volved in this case. It is futile to split hairs as to the technical 
meaning of the word “explosive”. It was determined in the 
former case that the tool company had on its premises at the 
time Cameron was injured “a large metal tube filled with vari- 
ous metals and materials of an explosive and dangerous nature” ; 
that the same was exposed to the heat of a furnace on the prem- 
ises and actually exploded and injured Cameron. Without con- 
sidering what else may be an explosive, the tube with its con- 
tents just described was clearly one within the obvious meaning 
of the policy in suit. It consisted of physical substances which 
were liable to explode and injure the employees of the tool eom- 
pany. ‘This was the very agency for harm and damage which 
the casualty company did not insure against and against which 
it exacted a warranty from the assured. 

We firid no occasion to dwell on the contention of the casu- 
alty company that Howe was not on the pay roll of the assured 
or that his agency in producing the injury to Cameron was such 
as éxorierated the insurér from liability undér the teriis of its 
policy, or arly of the other questions débated by céinsel. The 
assuréd atid insurer are both coricluded by the judgment rén- 
dered in the first case on thé vital issue involved in this case: 
Whether the assured committed a bréach of its warranty. 

We find no error in the proceedings in the Circuit Court, and 
its judgment is accordingly affirmed. 
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SUPREME COURT OF SOUTH CAROLINA. 


HANKINSON 
vs. 


PIEDMONT MUT. INS. CO.* 


Where the defense was that the property was represented as free of in- 
cumbrance, whereas it was covered by a chattel mortgage, a charge 
regarding fraud was proper. 

Where insured informed the agent that there was a small mortgage, 
but he had money enough to pay it, and the agent answered the 
question in the policy that there was no incumbrance, an instruction 
that the act of the agent was not a waiver was properly refused. 

Where the agent was authorized to receive premiums and countersign 
policies, and accepted processes of the courts, his knowledge that 
no iron safe was kept was knowledge of the company. 

The same general rules regarding the knowledge of an agent apply to 
an assessment as to an ordinary company. 


Appeal from Common Pleas Circuit Court of Aiken County. 
Action by W. M. Hankinson against the Piedmont Mutual In- 


surance Company. Judgment for plaintiff, and defendant ap- 
peals. 


Crorr & Crorr and CARLISLE & CARLISLE, for Appellant. 
Davis, GUNTER & GyLxEs, for Respondent. 


Pope, C,..}: 

On the 14th day of September, 1906, W. M. Hankinson, the 
plaintiff, brought his action against the Piedmont Mutual Insur- 
ance Company, the defendant, to recover the sum of $500 on 
account of loss by fire under a policy of insurance issued by the 
defendant. The complaint set forth that the policy of insurance 
was issued on the 9th day of April, 1906, that in accordance with 
said policy all of its conditions were complied with but that the 
defendant had failed to pay the insurance. 

The defendant in its answer admits its corporate character and 
the issuance of the policy referred to in the complaint, but de- 
nies that the plaintiff has complied with the conditions upon 
which it issued its policy of insurance. It claims that the stock 
was overestimated; that the insured failed to keep a complete 
itemized inventory oi stock on hand—failed to keep a complete 


* Decision rendered June 29, 1908. 








1908. ] Hankinson vs. Piedmont Mut. Ins. Co. 839 


record of his business in an iron safe, or some safe place where 
fire could not destroy them; that the contract of plaintiff was 
violated at the time of his application and statements to obtain 
insurance on his stock of goods by stating that there was no in- 
cumbrance on. said property, whereas in fact there was a chat- 
tel mortgage thereon, and of these facts the defendant was igno- 
rant at the time of issuing the policy; therefore denied its lia- 
bility to pay the plaintiff anything. The trial came on before 
Judge R. W. Memminger and a jury at the fall term of court for 
Aiken County in 1907. After hearing of testimony on both 
sides and the charge of his honor to the jury, a verdict was 
rendered in favor of the plaintiff for $400. After entry of judg- 
ment the defendant appealed upon the following six grounds. 
In disposing of the same we will consider them in their numeri- 
cal order :— 

1. “Because his honor erred in charging the jury as follows: 
‘I want to tell you in the outset, gentlemen of the jury, that if 
you believe from the testimony that this plaintiff, Mr. Hankin- 
son, has perpetrated or committed a fraud on this insurance 
company by concealing from them material facts or misleading 
them fraudulently, then he should not recover anything, be- 
cause the object of the law in these matters, and it is the law, 
is that between people who insure and the insurance company 
there should be nothing more nor Jess than common honesty or 
fair dealing, and that is all you want to bear in mind in solving 
the case here, that you have to decide what is common honesty 
and fair dealing between these parties. If you find it is on the 
side of the insurance company, you will find for the insurance 
company, and if it is for the plaintiff, you should find for the 
plaintiff.’ For it is submitted that said charge was not applicable 
to the case as there was no testimony on, nor was the question 
of fraud raised by the pleadings and therefore it only tended to 
and in fact misled the jury, since it in effect inferred for them a 
line of defense not relied upon.” 

A careful examination of the holding of the circuit judge as 
set out in the foregoing will show that there was no error as 
complained of by the defendant. The defendant had set up the 
defense of conscious failure of duty on the part of the plaintiff. 
No judge should hesitate a moment in characterizing such con- 
duct not only as unbecoming, but as wanting in the elements of 
right doing by any plaintiff. It is not necessary that a placard 
should be placed charging fraud when discussing fraudulent 


- 
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practices; and no apology is necessary in defense of a judge 
when he lays down the duty of right doing by a plaintiff. We 
therefore overrule unhesitatingly this ground of appeal. 

2. “Because his honor erred in refusing to charge the defend- 
ant’s ninth request to charge, which is as follows: ‘Ninth. If 
the jury find that G. C. Carpenter was the agent of the defend- 
ant company and actually knew of the alleged mortgage said to 
be on the plaintiff’s stock of goods and told him to pay it off be- 
fore the policy was issued, and that he did not agree for it to re- 
main on the stock of goods after the policy was issued, then 
such act of Carpenter’s, though he may have been the defend- 
ant’s agent, would not be a waiver, and your verdict should be 
for the defendant company.’ For it is submitted that said re- 
quest was a hypothetical statement of facts, for the reason that 
the whole illustration was prefaced by the conjunction ‘if’, and 
it should have therefore been charged, because, in a question oi 
waiver the judge may illustrate to the jury by way of a hypo- 
thetical case what facts constitute waiver, especially when only 
one inference could be drawn from these facts.” 

It is disclosed by the testimony offered at the hearing, both 
that of the plaintiff himself, and of the agent of the defendant 
company, G. C, Carpenter, that while the application was in 
course of preparation, when an inquiry was made by Carpenter 
of plaintiff if there was any lien upon the property proposed to 
be insured, plaintiff frankly stated that there was a small mort- 
gage of $175, which said mortgage was then on record in the 
office of R. M. C. of Aiken County in February, 1906; but that 
the plaintiff had the money in hand sufficient to discharge said 
incumbrance, and Carpenter, as the agent of the defendant, then 
answered this question asked in the policy that there was no 
incumbrance. As to what Carpenter might have thought the 
plaintiff would do in applying his cash to the immediate cance!- 
lation of said mortgage no declaration was made by him, either 
in the policy itself or in the conversation between the two par- 
ties. The circuit judge was therefore correct in his unwilling- 
ness to make the charge as requested by the defendant. What 
the jury needs in reaching a verdict is facts, and not surmises. 
This exception is overruled. 

3. “Because his honor the presiding judge erred in charging 
the jury as follows: ‘That simply means that, notwithstanding 
the facts that the policy specifies that if certain things therein be 
not true as in this case I have stated previously, that the policy 


‘ 
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shall be void unless the insured keeps his books in an iron safe, 
or in a safe not upon the premises, and it be known to the agent 
of the company that the insured did not have an iron safe and 
did not keep his books in a place apart from the premises—if 
those facts be known to the agent and nevertheless the insur- 
ance is issued and continued upon the property, the law says 
the knowledge is imputed to the company, that the company has 
knowledge of it because it can act only through its agent, and 
by the knowledge of that state of facts knowing that they are 
facts that he did not keep his books in a safe, and does keep 
them upon the premises, and they acquiesce in that, it would 
not be fair and right for them to go on and keep insurance on 
the man’s property, taking his money for it, and, when a loss 
occurs, they all the time knowing he was not complying with 
the requirements in the policy, to then say that the policy was 
void. You see that that would not be fair, and that is what has 
been denominated in the law from one of the books read to you 
as perfidy or dishonesty.’ For it is submitted that when his 
honor instructed the jury that if the defendant company re- 
ceived pay knowingly ‘that he (the assured) did not keep his 
books in an iron safe or in a safe place not upon the premises, 
and acquiesced in that it would not be fair and right for them 
to go on and kep insurance on the man’s property,’ etc., because 
by stating what facts would constitute a waiver, he thereby made 
an inference for the jury on facts which should have been left 
solely for them to determine.” 

The facts as developed at the hearing in regard to an ‘iron 
safe to be provided by the plaintiff, as well as keeping his in- 
voices and books and papers either in an iron safe or in some 
safe place not on the premises insured, have given us great 
concern. We see that the rules governing insurance companies 
in the requirement of an iton safe, wherein the books of a 
merchant and his invoices are to be kept, is a very valuable ad- 
junct to the rules that the wisdom of ages has devised for the 
protection of fire insurance companies. And yet these rules may 
be disregarded by insurance companies. In the case at bar the 
plaintiff told Mr. Carpenter, the agent of the defendant com- 
pany, that he had no iron safe nor the means of providing one, 
and therefore, when Mr. Carpenter stated to him, when assured 
by the plaintiff that he had no iron safe, nor the means of secur- 
ing one, “I told him it was not necessary, that I understood from 
Mr. Alexander that it was not necessary, but to keep a set of 
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books which was required when they had no safe”. To all this, 
however, the defendant replies that the policy issued by it was 
left in the hands of the plaintiff on the moment he paid the pre- 
mium, and that by the terms of such. policy the plaintiff could 
have seen that it was not in the power of any one save the presi- 
dent of the insurance company to waive any of the requirements 
of the policy, its charter or by-laws, except in writing upon the 
policy itself. Defendant also claims that G. C. Carpenter was 
not recognized as an agent to bind the company. 

We are obliged to consider that an insurance company mus. 
act necessarily through agents, and it is in its power to select 
certain agents to do certain things, but it is also in its power 
itself to change its rules; but, furthermore, it is the power of 
the law, no matter what provisions its charter may contain as 
to the power of agents, that its conduct waives the observance 
of rules for the advancement of its own interest, if its conduct 
to other necessitated agents’ regard of its printed rules it must 
be held by law to have done so under certain circumstances. 
Now, in the case at bar, they claim that Carpenter was but a 
soliciting agent. There is nothing in their constitution or by- 
laws which lays down such a procedure. Besides, when this 
policy was issued by it to the plaintiff, G. C. Carpenter was held 
out as their agent in writing, with no restriction upon his powers 
as such. He did not simply solicit insurance, he received money 
for them. He countersigned with approval policies issued by 
them in his own handwriting and as agent, and as such agent 
accepted with approval process of the courts. His knowledge 
was knowledge of his company. Therefore when he, under all 
these circumstances, assured the plaintiff that the iron safe clause 
was not necessary, the plaintiff acted in full confidence of the au- 
thority of Carpenter to represent the defendant company. This 
is no new holding by this court, and it is not only acquiesced in 
by this court, but generally by the courts of the country. We 
therefore are obliged to hold that the circuit judge made no mis- 
take in his ruling as here complained of. This exception is over- 
ruled. , 

4. “Because his honor the presiding judge erred in charging 
the jury as follows: ‘So you see the rule simply requires of the 
company absolute fairness, and so it is of any requirements in 
the policy, that if the agent has knowledge that it is not being 
complied with—as, for instance, that there was a mortgage on 
the premises—if the agent knew that there was a mortgage on 
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the premises and nevertheless went on and issued the policy, and 
there was a condition that the policy should be void if there was 
a mortgage on the premises, you see'that would not be fair and 
right’, etc. For it is submitted that the illustration used in this 
part of the charge was identical with the facts raised by one of 
the issues in the case, and it was therefore error for the pre- 
siding judge to make an inference on the facts for the jury by 
stating what facts, if true, would constitute waiver, and by so 
doing he invaded the province of the jury, because it was for 
them, after proper instructions, to infer and determine if the 
facts in the case would constitute waiver.” 

The force of the holding made by us of the third ground of 
appeal virtually disposes of this, the fourth ground, and it is 
therefore overruled. 

5. “Because his honor the presiding judge erred in charging 
the jury as follows: ‘The general rule of knowledge of the agent 
being the knowledge of the insurance company applies as well 
to mutual companies as it does to other insurance companies. 
As has been read to you here from the books, the court says: 
“That the companies carrying on the business on the assess- 
ment plan have the same object in view, and says there is the 
same necessity of trusting the conduct of the business 
to a certain number of persons, and there is no rea- 
son why a more favorable rule should prevail in be- 
half of those conducting business on the assessment 
plan than those carrying on the business on a different 
plan.” So you see that there is no distinction on the question 
as between the two sorts of companies.’ For it is submitted that 
since the defendant company is a mutual insurance company 
under the statute law of this state, and the plaintiff a member 
thereof at the times mentioned in the complaint, the doctrine 
of waiver as applicable to old-line companies was not applicable 
to the defendant company, and the jury should have been in- 
structed therefore that the general rule of knowledge of the 
agent being the knowledge of the insurance company for all 
purposes of waiver did not apply in the present case, since the 
agent of the mutual company cannot by his conduct waive any 
of the stipulations of the insurance, except in the manner ex- 
pressly provided for in the policy.” 

This court has held so often that the same principles of law 
obtain as to insurance in old-line and mutual assessment com- 
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panies, and therefore this exception is overruled: McBryde vs. 
Ins. Co., 55 S. C., 589. 

6. “Because his honor the presiding judge érred in charging 
the jury as follows: ‘For instance, I myself holding a policy on 
my residence it contains a clause that if the premises be left va- 
cant for more than ten days that the policy shall be void. Nev- 
ertheless when I desire to go away for a longer period than ten 
days, and leave my premises vacant, and no one upon them, lL 
go to the insurance office, see one of the men there in the office 
working for them, and say to him that I intend to be away for 
a longer period than that, he may say nothing, or he may say, 
“That is all right’”—something to that effect; that has been 
held to be a waiver of conditions’, etc. For it is submitted that 
the defendant company is a mutual insurance company, and the 
plaintiff a member thereof at the times mentioned, and there- 
fore his honor should have charged that the stipulations con- 
tained in the contract of insurance, including the application, 
which was a part of thé policy, was under the charter and con- 
stitution of the defendant company warranties precedent, and, 
as such, that no agent of the defendant company could waive 
the same by his conduct or by agreement except in the manner 
provided for in the policy, and hencé misled the jury.” 

So far as this exception is concerned, we find that it is already 
covered by the opinion announced and it is overruled. 

The judgment of this court is that the judgment of the Circuit 
Court be, and the same is hereby affirmed. 





Mutual Life Ins. Co. vs. Rain. 


COURT OF APPEALS OF MARYLAND. 


MUTUAL LIFE INS. CO. oF BaLTIMORE 
vs. 
RAIN.* 


Where the evidence of false statements in the application is convincing 
and uncontradicted, the court may rule as a matter of law, otherwise 
the question is for the jury. 


Proofs of loss put in evidence by the insured are admissible only to 
show compliance with the policy, and not to establish admissions 
against the insured, for which they must be offered by the defendant. 


Appeal from Superior Court of Baltimore City. Action by 
Marie Rain against the Mutual Life Insurance Company of 
Baltimore. Judgment for plaintiff, and defendant appeals. 

Argued before Boyd, C. J., and Briscoe, Pearce, Schmucker, 
Burke and Worthington, JJ. 


Pau M. BurRNET?, for Appellant. 
Tuomas R. CLENDINEN, for Appellee. 


WORTHINGTON, J. 

This is a suit upon a policy of life insurance issued by the ap- 
pellant to the appellee upon the life of appellee’s daughter, Rose 
Rain. The policy is dated June 24, 1905, and the death of the 
insured occurred on December 13, 1906. The amount of the 
insurance was $180, and the weekly premium of ten cents was 
paid regularly, for about seventy-five weeks, until the insured’s 
death. 

The “substantial defense” to the claim of the beneficiary for 
the amount of the insurance is that at the time of the issuance 
of the policy the insured had consumption of the lungs, of which 
it is contended she subsequently died. In support of this de- 
fense, the appellant refers to the following provision contained 
in the policy of insurance: “Provided, however, that no obliga- 
tion is assumed by this company, unless at the date of the ac- 
tual delivery of this policy the insured is in sound health”— 
and also to the evidence of Dr. Lilly, a witness for appellant, 
who testified that in April, 1905, he made an examination of the 
insured’s sputum, and found therein the germs, of tuberculosis. 
It appears from the evidence in the case that Dr. Lilly first 


* Decision rendered June 24, 1908. 
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attended the insured on February 15, 1905, at the Northeastern 
Dispensary in Baltimore; that subsequently, in April of the 
same year, he examined her sputum; and that he attended her 
but two or three times thereafter until her death in December, 
1906. The manner in which the examination of the sputa was 
made does not appear, and the only evidence in the case to 
prove that the doctor was possessed of the requisite knowledge 
and skill to make a scientific and accurate examination was 
that he had graduated from the Maryland University some six 
years before, and had been practicing medicine for that length of 
time. He admitted on cross-examination that in his profession 
a good many mistakes were made, and, though he denied that 
he had told the mother of the insured that the young woman had 
died of inflammation of the stomach, the mother swore most 
positively that he did so inform her, and that he never men- 
tioned anything about her daughter having consumption. The 
mother also testified that the doctor told her that, if he had 
known her daughter’s life was insured, he would not have certi- 
fied that she died of tuberculosis pulmonalis, but “would have 
made it something different”. The doctor was present in the 
courtroom at the time it would seem, and yet did not go upon 
the stand and deny this statement. We think that the statements 
and answers of the beneficiary in her application for the insur- 
ance on the life of her daughter were made warranties by the 
terms of the policy as well as by the application: Mutual Life 
vs. Thomas (1o1 Md., 501), subject to the provisions of Code 
1906, art. 23, § 196. We also affirm what was said by this court 
in the case of Mutual Liie vs. Mullen (107 Md., ), to the 
effect that, whenever the statements and answers in the applica- 
tion are shown to be false by clear, convincing and uncontra- 
dicted evidence, the court may so rule as a matter of law. But 
in this case we do not think their falsity has been established by 
such testimony, and therefore this question of fact was prop- 
erly submitted to the jury. 

The court refused all the prayers of the respective parties, and 
gave oral instructions to the jury, which are set out in the rec- 
ord. While we do not commend the giving of verbal instruc- 
tions, deeming it much better practice to carefully reduce all 
instructions to writing, and in this form to submit them to the 
jury, yet in this case we can find no substantial error in the 
instructions actually given by the trial court. 

It was suggested in the brief of counsel for the appellant, 
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though not urged upon the court, that the appellee stated in her 
application for the policy of insurance that no parent, brother 
or sister of the insured had died of consumption, and yet in the 
proof of death submitted by appellee it appeared that a sister 
of the insured had died of that disease prior to the date of the 
application. If properly established, such a fact would have 
been a very important one to be considered, but as the proofs 
of loss, when put in evidence by the plaintiff, are only admis- 
sible for the purpose of showing that the requirements of the 
policy have been complied with and as they are not admis- 
sible for any other purpose (Travelers Ins. Co. vs. Nicklas, 88 
Md., 474) there is no legal proof in this case that a sister of 
the insured at any time died of consumption, and for this reason 
no doubt this phase of the case was not urged upon the court 
either in the brief of appellant or at the argument of the case 
in this court. In order to make declarations of the plaintiff 
contained in the proofs of death evidence for the defendant com- 
pany, it is necessary that such declarations be offered by the 
company, just as any other admissions of a party to the rec- 
ord are offered in evidence against him. When so offered, it is 
for the court to decide whether such declarations are admissible 
as evidence for the defendant or not. 

In Stibbe’s Case (46 Md., 312) the court allowed the declara- 
tions of the plaintiff to go to the jury, not as conclusive evidence 
against her, but as evidence to be considered by the jury in 
connection with all the other evidence in the case. Very fre- 
quently the form for making out the plaintiff's proof of death is 
filled up by a physician or some other third person, and merely 
signed by the plaintiff as such proof of death, without the plain- 
tiff examining or thereby intending to subscribe to all the inci- 
dental statements therein contained; and for this reason there 
is danger that such statements would be given undue weight by 
the jury, unless they were specially offered in evidence by the 
defendant, and opportunity given the plaintiff to explain the cir- 
cumstances under which such statements were made. As we 
have said, the “substantial defense” is that the insured was not 
in sound health at the date of the delivery of the policy of insur- 
ance, and, as the question of fact involved in such defense was 
properly submitted to the jury, we find no reversible error in 
the ruling of the trial court, and its judgment will therefore be 
affirmed. 

Judgment affirmed, with costs to the appellee. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


NEW YORK LIFE INS. CO. 
v8. 


HARDISON, Ins. Com’rR. 


MUTUAL BENEFIT LIFE INS. CO. 
ve. 


SAME.* 


A policy provision for thirty days of grace is not a substantial compli- 
ance with a statutory requirement of one month of grace. 

Where the statute required that the policy and application should con- 
stitute the entire contract, and that statements should be deemed 
representations and not warranties, and that no statements in the ap- 
plication shall be used as a defense unless written, and a copy of the 
application be attached to the policy, a policy provision that the 
policy was the entire contract and was free of conditions as to 
residence, occupation, habits of life, and manner, time or place of 
death, was not a substantial compliance. 

Departures from the exact statutory provisions must be in every respect 
as favorable to the insured. 

A policy made incontestable from date is against public policy, and not 
a compliance with a statute making it incontestable two years from 
date. 

A policy providing for reinstatement upon the payment of arrears with 
interest is a substantial compliance with a statutory provision for 
reinstatement on payment of overdue premiums and other indebted- 
ness with interest. 

A table with a statement sufficiently showing loan values was sufficient 
compliance with a statutory requirement of such a table. 

Where the statute required the application and policy together to consti- 
tute the contract, a policy provision that it constituted the contract 
is not compliance. 

The right of third parties to be heard regarding the constitutionality of 
a statute considered. 

A statute authorizing the Insurance Commissioner to pass on the val- 
idity of policy forms and prescribing standard forms of policies is 
constitutional. 


Case Reserved from Supreme Judicial Court, Suffolk County. 
Petitions for review by the New York Life Insurance Company 
and the. Mutual Benefit Life Insurance Company against Frank 
Hardison, Insurance Commissioner. Cases reserved. 


* Decision rendered, May 25, 1908. 
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WILLIAM A. MorsE and FRANCIS J. GEOGHAN, /or Petition- 
ers. 

DANA MALONE, Attorney General, and JAmEs F. Curtis, As- 
sistant Attorney General, for Respondent. 

FREDERICK H. Nasu, /or other Life Insurance Companies and 
the Association of Life Insurance Presidents. 


KNOWLTON, C. J. 

These are petitions under St. 1907, p. 895, c. 576, § 75, for a 
review of the action of the Insurance Commissioner in refusing 
to approve forms of policies for life insurance, filed with him by 
the petitioners, respectively. Certain preliminary questions that 
arise in each case are the same_as arose and were decided in 
“Etna Life Ins. Co. vs. Hardison, 197 Mass., 

In the first of these cases the form of policy provided for a 
grace of one month for the payment of every premium after the 
first. St. 1907 (p. 896, c. 576, § 75, subsec. 1) provides for a 
grace of thirty days. A grace of one month is not the same as 
a grace of thirty days. It might be a longer or a shorter period, 
according to the time in the year when payment became due. 
One month from February toth would ordinarily be twenty- 
eight days. In leap year it would be twenty-nine days, but it 
never would be thirty days. ‘The form of policy was insufficient 





in this particular. 
Instead of the provision required by section 75, subsec. 3, the 
form filed by the petitioner contains this language: 





This policy constitutes the entire contract between the par- 
ties, and is free’ of conditions as to residence, occupation, 
habits of life and manner, time or place of death. 

For reasons stated in Travelers Ins. Co. vs. Hardison (197 
Mass., ——), and for other reasons, this language should be 
changed so as to make it conform to the statute. The appli- 
cation should be included in the statement of the contract. It 
is conceivable that something in the application might be ad- 
vantageous to the insured as a part of the contract: Millard 
vs. Brayton, 177 Mass., 533-537. It wes doubtless the intention 
of the Legislature that the insured should have in the policy an 
affirmative assurance that no statement will be used in defense 
of a claim, unless it is contained in a written application, a copy 
of which is indorsed upon or attached to the policy. See Moore 
vs. Northwestern, etc., Ins. Co., 192 Mass., 468-471. No de- 


parture from the exact provisions required by the statute should. 
VOL. XXXVII.—54. 
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be permitted, unless it is too plain ior doubt that the substitu- 
tion is in every way as advantageous to the insured and as de- 
sirable as the prescribed provision. 

The provision that the policy shall be incontestable from date, 
contained in the petitioners’ form of policy, is not the same as 
the provision that it “shal! be incontestable after two years from 
its date”, except, etc., required by subsection 2 of section 75 ot 
the statute. Such a provision is not in accordance with public 
policy: Reagan vs. Union Mutual Life Ins. Co., 189 Mass., 555. 
The action of the Insurance Commissioner in reference to this 
form of policy was right. 

In the second case, the first objection to the form of policy, 
made by the Commissioner, was that the clause providing for 
reinstatement gives the privilege 


Upon payment of all arrears, with interest thereon not to ex- 
ceed 6 per cent per annum, 


Etc., while the statute gives the privilege 


Upon the payment of all overdue premiums and any other in- 
debtedness to the company upon said policy, with interest at 
the rate of not exceeding 6 per cent per annum, 


Under the statute, all loans and other indebtedness must be 
paid. Under this form of policy, if the arrears of premiums are 
paid, it is unnecessary to pay the other indebtedness to the com- 
pany. Everything secured to the insured by the statute is se- 
cured by this language. The chief objection of the Commis- 
sioner was that the other indebtedness is not expressly referred 
to in the form. But we think the meaning is clear, and that the 
form is sufficient. 

The statute calls for a table upon or attached to the policy, 
“showing in figures the loan values, if any, and the options avail- 
able under the policy each year, upon default in premium pay- 
ments”, etc. The table in the petitioners’ form shows the “cash 
surrender value” accurately, the column being headed with these 
words. Just before the table, under the head “Loans”, in large 
type, is a statement that 

At any time while this policy is in force, the company will loan 

up to the limit secured by the cash surrender value, 


Etc. We are of opinion that the table, with the accompanying 
statement, sufficiently shows the loan value. 

For reasons already stated in this opinion and in Travelers 
Ins. Co. vs. Hardison, supra, the form is defective in not con- 
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taining a provision that the contract includes the application, as 
well as the policy, and also a provision that no statement made 
by the insured shall be used in defense to a claim under the 
policy, unless it is contained in a written application, and a copy 
of the application is indorsed upon or attached to the policy 
when issued. The policyholder is entitled to have the agree- 
ment in the policy substantially as it is stated in the provision. 
Not only the legal effect of the contract, but the character of it, 
should be stated in the policy. This clause of the statute should 
be construed strictly. In former cases, under Rev. Laws, c. 118, 
§ 73, where the conditions were peculiar, applications were ad- 
mitted in evidence, notwithstanding certain safeguards for the 
insured which were less strict than some of those furnished by 
this statute: Holden vs. Prudential Ins. Co., 191 Mass., 153; 
Moore vs. Northwestern, etc., Ins. Co., 192 Mass., 468; Pa- 
quette vs. Prudential Ins. Co., 193 Mass., 215; Holden vs. 
Metropolitan Life Ins. Co., 188 Mass., 212; Reagan vs. Union 
Mutual Life Ins. Co., 189 Mass., 555. 

In the first of the cases before us, a gentleman of the bar ap- 
peared as amicus curiz, by leave of the court, representing par- 
ties interested in the decision that might be made upon the con- 
struction and effect of the statute, and presented a brief sug- 
gesting that the section under which the petitions are brought 
is unconstitutional. The parties who invoke the aid of the court 
are precluded from making this contention (Pitkin vs. City of 
Springfield, 112 Mass., 509), and the respondent does not de- 
sire to make it. It is a general rule that the court will not con- 
sider the constitutionality of a statute upon an objection made 
by persons whose rights are not affected by it, and usually the 
parties to the suit are the only ones who are permitted to raise 
such a question. But where, as in this case the jurisdiction of 
the court depends entirely upon the validity of the act, and the 
attention of the court is brought to that fact by persons inter- 
ested in the effect to be given to the statute, although not in- 
terested in the case before the court, we deem it our duty to con- 
sider whether we have jurisdiction, before taking affirmative ac- 
tioh. Action of a court that has no jurisdiction is void: Belcher 
vs. Sheehan, 171 Mass., 513. 

The first suggestion is that the Legislature could not give 
the Insurance Commissioner power to pass upon the forms of 
policies to be issued, and especially, could not provide that an 
insurance company should be liable criminally for issuing a 
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policy in a form not approved by him. Secondly, it is sug- 
gested that jurisdiction could not be given to this court to re- 
view the action of the Insurance Commissioner in a case of this 
kind. 

The Insurance Commissioner is an administrative officer. The 
Legislature prescribed the requirements in the forms of poli- 
cies. It did not see fit to prescribe a standard form for life in- 
surance companies, but stopped with an enactment of substan- 
tive provisions for all policies. It was proper to leave to the 
Insurance Commissioner the management of details in the ad- 
ministration of the law. It was proper to prohibit the use of 
policies that did not conform to the law, and to punish disobe- 
dience on the part of an insurance company. It was a reason- 
able regulation to require companies to submit the forms of 
policies to the Insurance Commissioner before using them, so 
that he could see whether the law was being obeyed. His duty 
was to approve of every form of policy that seemed to him cor- 
rect. The insurance companies, after submitting their forms to 
him, had nothing to do but to go on with their business, unless 
he made objection within thirty days. If he made such objec- 
tion, they were given a right to bring suit in this court for the 
determination of the question whether their proposed action 
was within the law. 

With the power of regulation of the business of insurance, 
and of the conduct of corporations, domestic and foreign, be- 
longing to the Legislature, it seems to us that such companies 
may be forbidden to issue policies that are deemed contrary to 
law by an administrative officer, until the court can determine 
the legal questions involved. The Insurance Commissioner can- 
not decide finally, nor exercise any judicial power in the prem- 
ises. In these cases, the companies failed to satisfy an admin- 
istrative officer, acting for the protection of the public, that 
they were proceeding legally. The statute declares that, there- 
upon, they shall do no more business until there is a judicial 
determination of their rights by this court. This part of the 
case is covered by the decision in Provident Savings, etc., Soci- 
ety vs. Cutting (181 Mass., 261), and there ate many other cases 
in which authority somewhat like this is held to have been 
rightly exercised by public officers: Ins. Co. vs. Wilder, 40 
Kan., 561; State ex rel. vs. Moore, 42 Ohio St., 103; Brodbine 
vs. Revere, 182 Mass., 598; ‘Com. vs. Sisson, 189 Mass., 247. 

The authority for a so-called review by this court is simply 








1908.] N.Y. Life & Mut. Ben. Life Ins. Cos. vs. Hardison. 853 


a provision for an original judicial proceeding which an insurance 
company may bring before a court of law, to ascertain whether 
its action in establishing the form of its policy is legal. The 
party on one side is the company, the party on the other side 
is the Insurance Commissioner representing the public. It is 
a convenient and proper method of settling the rights of the 
company and of the people, by a regular trial of the disputed 
question whether the company, in its plan for conducting its 
business, is within the statute. There is no reason why the 
Legislature should not provide such a judicial tribunal for such 
a purpose. See St. 1890, p. 258, c. 304. Employers’ Liability 
Assur. Corp. vs. Merrill, 155 Mass., 404; Janvrin, Petitioner, 
174 Mass., 514; Appeal of Moynihan, 75 Conn., 358. We see 
no constitutional objection to this part of the act. 

We need not discuss at length the other constitutional ques- 
tions raised. We have assumed already that the Legislature 
has large powers for the regulation of the business of insurance. 
It may act under the policy power for the protection of the pub- 
lic, or it may act as the creator and controller of corporations, 
domestic and foreign, which are subject to this power. This 
has been decided in many cases in this commonwealth and 
elsewhere. The following are some of the decisions that 
rest mainly on the first ground: Com. vs. Roswell, 173 Mass., 
119; White vs. Providence, etc., Society, 163 Mass., 108; Kid- 
der vs. Supreme Commandery, 192 Mass., 326; Cutting vs. 
American Ins. Co., 197 Mass., ; Considine vs. Metropoli- 
tan Life Ins. Co., 165 Mass., 462; Chicago Life Ins. Co. vs. 
Needles, 113 U. S., 574; Hancock Mutual Life Ins. Co. vs. War- 
ren, 181 U. S., 73-75, 76; Equitable Life Society vs. Clements, 
140 U. S., 226-233; Com. vs. Vrooman, 164 Pa., 306, 30 Atl, 
217; Fidelity Mutual Life Ass’n vs. Ficklin, 74 Md., 172; Leav- 
enworth vs. Booth, 15 Kan., 627. Some of the decisions that 
rest mainly on the second ground are the following: Oliver vs. 
Liverpool, etc., Ins. Co., 100 Mass., 531; Opinion of the Jus- 
tices, 97 Me., 590; Dedham Bank vs. Chickering, 4 Pick., 314; 
Fidelity Mut. Life Ass’n vs. Mettler, 185 U. S., 308; Orient Ins. 
Co. vs. Daggs, 172 U. S., 557; Waters-Pierce Oil Co. vs. Tex., 
177 U. S., 28-43; Security Life Ins. Co. vs. Prewitt, 202 U. S., 
246-257. 

The right of the Legislature to prescribe a standard form oi 
policy has been assumed in many cases: Quinn vs. Fire Ass’n, 
180 Mass., 560; Hewins vs. London Assur. Co., 184 Mass., 177- 
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183; Boyden vs. Massachusetts Masonic Ass’n, 167 Mass., 242; 
Quinlan vs. Providence, etc., Ins. Co., 133 N. Y., 356-365; King 
vs. Concordia Fire Ins. Co., 140 Mich., 258; Dowling vs. Lan- 
cashire Fire Ins. Co., 92 Wis., 63; Anderson vs. Manchester 
Fire Ins. Co., 59 Minn., 182; O'Neill vs. Amerigqan Fire Ins. 
Co., 166 Fa., 72. We see no reason to doubt the constitutional- 
ity of the statute. 

In each of the cases the form of the policy was incorrect in 
the particulars hereinbefore stated and the petitioners are not 
entitled to relief under their petitions. 

So ordered. 


COURT OF APPEALS OF NEW YORK. 


HEYN 
ve, 
NEW YORK LIFE INS. CO.* 


Where typewritten provisions are inconsistent with the printed form 
controlling, then the former will prevail. 


An agent’s contract provided that he should be entitled to commissions 
on first or renewal premiums collected “up to and including — 
year of insurance, should his agency continue so long”, at specified 
rates. A subsequent clause provided that if he secured during the 
first twelve months a certain amount of new paid-for insurance he 
should be entitled to 5 per cent on the renewal premiums for the 
second year, and for each year additional specified amount of insur- 
ance he should be to have the renewal extended to include an addi- 
tional year of insurance. 


Held, That he was entitled to commissions under the latter clause though 
his agency had terminated. 


Appeal from Supreme Court, Appellate Division, First De- 
partment. Action by Otto P. Heyn against the New York Life 
Insurance Company. From a judgment of the Appellate Divi- 
sion (103 N. Y. S., 20, 118 App. Div., 194) dismissing plaintiff’s 
claim on a submission of a controversy on an agreed statement 
of facts pursuant to Code Civ. Prov., § 1279, plaintiff appeals. 


LAURENCE A. TANZER and BERNARD NAUMBURG, for Ap- 
pellant. 
Joun K. CLarK and James H. McInrosu, for Respondent. 


% Decision rendered April 7, 1908. 
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HAIGHT, J. 

On the 15th day of September, 1896, the defendant, the New 
York Life Insurance Company, as party of the first part, en- 
tered into a written agreement with the plaintiff, Otto P. Heyn, 
by which he was appointed an agent of the company to solicit 
insurance for an indefinite term, upon a compensation to be 
paid in commissions. The agreement contains numerous pro- 
visions by which he is prohibited from varying the terms and 
conditions specified by the defendant in making contracts for 
insurance; and then by the twentieth clause of the agreement 
provides as follows :— 


It is agreed that said party of the second part shall be al- 
lowed, under this agreement, the following compensation only, 
unless otherwise expressly stipulated in writing, namely, a 
commission on the original or renewal cash premiums which 
shall, during his continuance as said agent of said party of 
the first part, be obtained, collected, paid to and received by 
said party of the first part, up to and including the ———— year 
of assurance (should his agency continue so long) on poli- 
cies of insurance effected with said party of the first part by 
or through said party of the second part, which commission 
shall be at and after the following rates. 


Then follows a description of some fourteen different insur- 
ance policies and bonds, on which his commissions upon pro- 
curing the original cash premiums were particularly specified, 
varying from 30 to 50 per cent. Section 21 provides that :— 


It is agreed that if said party of the second part secures dur- 
ing the first twelve calendar months of the continuance of this 
agreement, new insurance on the plans designated in section 
twentieth hereof, subject to all the terms and conditions of 
said section, amounting to the sum of fifteen thousand dol- 
lars, upon which the original cash premiums for the first year 
of assurance shall have been paid to and received by said 
party of the first part during said period, or within thirty days 
thereafter (policies paid by less than ten annual premiums ex- 
cepted), said party of the second part shall be entitled to a 
commission of 5 per cent on such renewal premiums of busi- 
ness written as aforesaid, as shall renew for the second year 
of assurance; and for every additional fifteen thousand dol- 
lars procured as aforesaid said renewal shall be extended to 
include an additional year of assurance. 


This agreement was subsequently modified by continuing the 
same from year to year, during the existence of the agency, by 
increasing the commissions of 5 per cent to 7 per cent on poli- 
cies exceeding two thousand dollars, and by limiting the time 
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upon which commissions upon renewal premiums shall be paid 
to not exceeding twelve years. The plaintiff entered upon the 
periormance of the agreement of the 15th of September, 1896, 
and during the first year procured new insurance amounting to 
$79,000; during the second year he procured $178,000; during 
the year ending September 14, 1902, he procured $61,000; in 
1903, $31,000; in 1904 only $2,000. No further insurance was 
procured by the plaintiff, and thereupon, on the 15th day of 
June, 1905, his agency was terminated by the defendant com- 
pany, upon the ground that he was not “producing business”. 

Under the terms of the agreement the period for which com- 
missions were payable upon renewal premiums have all expired 
except for the years ending 1898, 1902 and 1903. In 1898 he, 
having procured $178,000 of new insurance, would be entitled to 
commissions thereon for as many years as 15,000 would be con- 
tained in that number, which would be eleven times, thus en- 
titling him to recover commissions upon the premiums collected 
for that number of years. In 1902 the amount procured being 
$61,000 would thereupon entitle the plaintiff to commissions 
upon the premiums paid for four years, and in 1903 the amount 
being $31,000 would entitle him to commissions for two years. 
The claim presented was for commissions due for the year 1905, 
and if they are allowable it is conceded that for 1898 insurance 
they would amount to $456.01; t902 insurance, $153.68; and 
for 1903 insurance, $2.67-—making a total of $612.36. 

The Appellate Division has dismissed the plaintiff’s claim 
upon the ground that, under the contract, his right to commis- 
sions upon renewal premiums ceased with the termination of 
his agency. We are thus called upon to construe the provisions 
of sections 20 and 21 of the contract, to which we have already 
referred. Section 20, together with the main portions of the 
contract, is upon a printed blank furnished by the defendant, 
and if its provisions are doubtful, uncertain or repugnant to the 
written portions of the agreement, that which is written should 
control the interpretation of the instrument: Harper vs. -\l- 
bany Mut. Ins. Co., 17 N. Y., 194; Weisser vs. Maitland, 3 
Sandf., 318, 322; Kratzenstein vs. Western Assur. Co., 116 N. 
Y., 54, 57. The contract being for an unspecified period, the 
clause in the printed portions of section 20 intended for the in- 
sertion of the year or time, for which the contract was to run, 
becomes immaterial, and not applicable to the indeterminate 
term, and, therefore, the clause “up to and including the 
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year of assurance should his agency continue so long” should 
properly be eliminated. We then have section 20 of the con- 
tract providing for the compensation of the agent by way ot 
commissions on the original or renewal cash premiums which 
shall during his continuance as agent be obtained, collected and 
paid to the insurance company, and then follows the percentage 
of original cash premiums paid upon the various kinds of poli- 
cies which he was authorized to procure, upon which he was al- 
lowed commissions, but nothing for the renewal premiums; so 
that while the renewal premiums appear in the printed portion 
of section 20 we have no percentage fixed upon which the com- 
mission could be paid upon such renewals. This is provided for 
by section 21 of the contract, which is typewritten and subject 
to the same rules of construction as if written by a pen. Under 
the amendments to which we have referred, it allows 7 per cent 
commission upon a renewal premium paid, if the insurance of 
the preceding year amounts to $15,000, and for every additionai 
$15,000 procured another year’s commission, not, however, ex- 
ceeding twelve years. Therefore, by the terms of this agree- 
ment, the defendant became obligated to pay the plaintiff com- 
missions for eleven years upon the renewal premiums collected 
by it for 1898 business, four years for 1902, and two years for 
1903, unless the reference to the provisions of section 20 limits 
his right to recover commissions to the period during which his 
agency continues. Section 21, providing for renewai commis- 
sions, is limited to the new insurance obtained during the year 
“on the plans designated in section twentieth hereof, subject to 
all the terms and conditions of said section”. What are the 
plans designated in section 20? By referring to the provisions 
of that section we find some fourtéen different kinds of policies 
and bonds issued by the company for which the plaintiff was au- 
thorized to solicit persons to contract. Each of these plans is 
subject to terms and conditions, which the plaintiff was required 
to observe in making contracts for insurance. The plans des- 
ignated, therefore, in section 20, and the terms and conditions 
connected with such plans, we think, were the plans, terms and 
conditions that the parties had in mind in writing into the con- 
tract this provision. The learned Appellate Division was of the 
opinion that it referred to the continuance of plaintiff as an 
agent of the company, but we incline to the view that such con- 
struction ought not to prevail. The provision of section 20, as 
we have seen, was that the plaintiff should be allowed under the 
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agreement “the following compensation only, unless otherwise 
expressly stipulated in writing”. Under section 21 we have it 
expressly stipulated in writing that the plaintiff should be en- 
titled to commissions on the renewal premiums to which we 
have already called attention, thus complying with the terms oi 
that section. It is apparent, therefore, that should the construc- 
tion of the Appellate Division be adopted it would not only de- 
prive the plaintiff of the benefit of his express agreement in 
writing, but would also place it within the power of the company 
immediately after the plaintiff had procured the $178,000 in- 
surance, which entitled him to commissions upon the renewal 
premiums for eleven years, to arbitrarily deprive him of such 
commissions by terminating his agency. This would be a harsh 
and unjust construction of the contract, and would place the 
plaintiff at the mercy of the defendant. In Gillet vs. Bank of 
America (160 N. Y., 549, 557), Martin, J., says: “‘Where there 
is uncertainty or doubt as to the meaning of words or phrases 
used in a contract, in seeking for the intent of the parties as 
evidenced by the words used, the fact that a construction con- 
tended for would make the contract unreasonable and place one 
of the parties at the mercy of the other may properly be taken 
into consideration.” 

Our conclusion, therefore, is that the judgment should be re- 
versed, and judgment ordered for the plaintiff for the amount 
agreed upon, with costs in both courts. 

Judgment accordingly. 
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SUPREME COURT OF WASHINGTON. 


ILES 
vs. 
MUTUAL RESERVE LIFE INS. CO.* ) 
The policy and a note given for the premium both provided that if the 
latter was not paid when due the policy should be void. It was not 


so paid and was placed in the hands of an attorney for collection, 
who made unsuccessful efforts to collect it. 


Held, That the forfeiture was not waived by the demand for its payment. 


Appeal from Superior Court, Pierce County. Action by 
Theodore Iles, as administrator of Otis A. Kern, deceased, 
against the Mutual Reserve Life Insurance Company. From a 
judgment for plaintiff, defendant appeals. 


Parsons & Parsons, for Appellant. 
HATHAWAY & Atston, for Respondent. 


HADLEY, C.J. 
This is an action to recover upon a life insurance policy. The 
suit was brought by the administrator of the estate of the as- 
sured. The policy was for $1,000, and the first year’s premium 
was not paid in cash, but the assured gave his promissory note 
for $23.41, due three months from its date. The note was not 
paid at maturity, and has never been paid. The assured died 
eight months after the date of the policy and five months after 
the maturity of the note. At the time the note was taken and 
the policy delivered, the defendant gave to the insured a receipt 
in writing which the latter accepted, and it contained the follow- 
ing condition :— 
lf a note is given in payment of any part of the premium re- 
ceipt of which is hereinabove acknowledged, and if said note 


be not paid at its maturity, it is understood and agreed that 
the policy shall then be ipso facto null and void. 


The policy itself also contained an equivalent provision with 
respect to the effect of nonpayment of any premium installment 
when due. After the maturity of the note, and after the de- 


% Decision rendered July 11, 1908. _ 
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fendant had knowledge of the default in payment, it placed the 
note in the hands of an attorney for collection, and efforts were 
made in behalf of the defendant to collect from the assured the 
amount of the note, but he still failed to pay. The cause was 
tried before the court without a jury, and the court concluded 
from the facts that the defendant, by its action in endeavoring 
to collect the amount of the note after its maturity, waived its 
right to declare a forfeiture of the policy, and that it is now es- 
topped to deny that the policy was in full force when the in- 
sured died. Judgment was awarded to the plaintiff, and the de- 
fendant has appealed. 

Assuming that the policy was in full force during the three- 
months credit period extended by reason of the note, it is how- 
ever, true that the assured did not die during that period. He 
died five months after the credit period had expired. Under the 
terms of the contract, the policy undoubtedly became null and 
void upon default in payment of the note at maturity. That 
proposition seems to be so elementary that discussion of it ap- 
pears unnecessary. The policy having become void by reason of 
the negligent act of insured to pay the note, was it afterward 
revived by the act of the appellant in merely seeking to effect 
payment? Was that conduct of appellant’s sufficient of itself to 
waive the forfeiture that had already been effected in law? The 
policy contained the following provision :— 

No contract, alteration or discharge of contract, waiver or 
forfeiture, or granting of permits or credits, shall be valid un- 
less the same shall be in writing, signed by the president or 
vice-president and one other officer of the company. 

Under the above provision it is plain that the forfeiture could 
not ordinarily be waived except in the manner stated. To be 
sure, if the money had been actually paid after forfeiture and its 
benefits had been accepted and retained by the appellant a dii- 
ferent question would have arisen. But nothing was done ex- 
cept to ask the insured to pay, which amounted to a mere offer 
to revive the policy if he should pay. To say that the mere offer 
to revive the policy on condition of payment being made op- 
erated to waive the forfeiture provision in the policy notwith- 
standing the fact that payment was not made and the assured 
did nothing and assumed no liability which changed his situation 
would, we think, do violence to elementary principles of fair- 
ness between men. Waiver as applied to the facts of this case 
is identical with estoppel. In Hughes vs. New York Life Ins. 
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Co. (32 Wash., 1) we said of estoppel as follows: “The doctrine 
of estoppel is of equitable origin, and is founded upon principles 
of equity and justice. It is applied to conclude a party who, by 
his acts or admissions, has influenced the conduct of another, 
only when in good conscience and honest dealing he ought not 
to be permitted to gainsay them.” Again, in Elhart vs. Pacific 
Mutual Life Ins. Co. (92 Pac., 419), this court, speaking of 
waiver, said: “Ordinarily a waiver is an intentional release of 
some right, and it is generally held that provisions of this char- 
acter in insurance policies are deemed to be waived only when 
an intention to waive is apparent, or where the conduct of the 
company is inconsistent with an intention to declare a forfeiture, 
or has placed the other party at a disadvantage, or gained for it- 
self an advantage which :t should not in justice and good con- 
science be permitted to assert.” In what way did the acts of 
appellant here influence the conduct of the deceased so as to 
mislead him or put him at a disadvantage? The argument is 
made that the demand for payment lulled him into the belief 
that the forfeiture was waived, and that the policy was thereby 
reinstated and in force. To say that appellant should be es- 
topped for such a consideration would in our view be to base the 
estoppel upon an element not sounding in good morals, where- 
as, estoppel is always founded upon principles of equity and 
good conscience. If the insured contented himself with the be- 
lief that the mere demand for payment, after maturity without 
any action upon his part revived his policy which had been for- 
feited by his own neglect, then he must have also rested secure 
in the belief that, no matter for how long a time he continued 
to refuse payment, his insurance would nevertheless be indefi- 
nitely prolonged. He had neither legal nor moral right to al- 
low himself to be lulled into any such belief, and, inasmuch as he 
in no way acted upon the demand for payment, his position was 
in law in no way changed thereby. 

Respondent insists that the decision of this court in Morgan 
vs. Northwestern National Life Ins. Co. (42 Wash., 10) is de- 
cisive of this case in his favor. We find that the facts of the two 
cases cited are very dissimilar. In the case cited the policy 
provided for monthly payments in advance. For a number of 
months the company accepted without objection payments at 
any time during the month. In some instances payments were 
not made until the last day of the month. These repeated acts 
established such a custom and course of dealing as admitted of 
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no other construction than that it was the intention to waive the 
terms of the contract requiring advance payments. The insured 
relied thereon, and continued to make payments which were ac- 
cepted, greatly to her prejudice, if the company should have 
afterward been permitted to say that the provision as to pay- 
ments in advance had not been waived. We have seen that the 
insured in the case at bar was in no way put to a disadvantage 
by any act of appellant’s, and the former case is therefore not 
an authority for holding that there was a waiver here. Re- 
spondent also cites Stewart vs. Union Mutual Life Ins. Co., 155 
N. Y., 257. The defense there was that the contract never be- 
came effective for the reason that the agent had no authority to 
grant credit for premiums. A note was taken for premium, and, 
after its maturity, the insured gave his check on the bank to the 
agent. But the check was returned “not good”. Correspond- 
ence ensued between the agent and assured, with reference to 
providing for the cashing of the check; the letter suggesting 
that the assured attend to the matter “next week”. The next 
day after this letter was written the assured died. The court 
held that the contract as made by the agent was ratified by the 
conipany, the credit being permitted, and that what occurred 
about the check amounted to an extension of the credit period. 
The insured died during that extension period, and the com- 
pany was held. The court held that the credit period was ex- 
tended by reason of the fact that the assured was definitely given 
until the next week to pay, and was not notified of any intention 
to insist upon a forfeiture. He was thus led to act upon a 
definite extension of credit, much to his disadvantage, if the 
company could afterward insist upon a forfeiture. The element 
of estoppel therefore clearly existed in the case. There was no 
definite or any extension of credit in the case at bar, but a mere 
offer in legal effect to reinstate a forfeited policy if payment 
should be made. 

The case of Hollis vs. State Ins. Co. (65 Iowa, 454) is also 
cited by respondent. That case involved a fire insurance policy, 
and, after the acts of the assured had had the effect to render 
the policy void, the company knowingly continued to treat the 
contract as of binding force, and thereby induced the insured to 
incur expense in that belief. The assured was placed at a dis- 
advantage and his situation was changed, resulting directly from 
the act of the insurer; thus clearly introducing the element of 
estoppel. Respondent cites three Kentucky cases, as follows: 
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Moreland vs. Union Central Life Ins. Co., 104 Ky., 129; Union 
Central Life Ins. Co. vs. Duvall (Ky.), 46 S. W., 518, and Union 
Central Life Ins. Co. vs. Spinks; 119 Ky., 261. If the Kentucky 
cases should be fully accepted as authority in the premises, then 
probably respondent has room for argument therefrom in favor 
of affirming this judgment. Appellant, however, insists that the 
Kentucky court has gone far in its attempt to apply the princi- 
ples of waiver and estoppel in insurance cases. It may have 
gone further than we feel justified in going under our views of 
the fundamental principles governing estoppel as hereinbefore 
discussed and as heretofore expressed in other cases. How- 
ever, while some of the facts of the Kentucky cases cited may 
be said to approach very nearly to those now under considera- 
tion, yet each case may be distinguished from this one by a close 
application of the principles of estoppel. The Moreland Case 
was decided first and the opinion in the Duvall Case was filed 
on the day following; the court being divided in each case. 
The Spinks Case was decided later; the court being again di- 
vided. The Moreland Case probably approaches this in simi- 
larity more fully than either of the others, and yet the opinion 
states that, by the attempt of the company to collect, the as- 
sured was put to trouble and expense, thereby effecting at least 
some change in his situation, which is lacking as an element of 
estoppel in the case at bar. In the Duvall Case the offer to 
waive was accepted, and remittance was made four days after 
maturity of the note. The amount was received and was re- 
tained by the company until it learned of the sickness or death 
of the insured, which occurred meanwhile, and then the money 
was returned. Clearly the company was estopped to deny 
waiver under such circumstances. In the Spinks Case the in- 
sured had been in the habit of giving notes for his premiums and 
paying the same some time after maturity. The payments were 
always accepted without question. By custom a course of deal- 
ing was established between the two upon which the insured 
had a right to rely until he was notified to the contrary, and thus 
the company was estopped to deny a waiver. It will, therefore, 
be seen that each case cited contains some fact giving rise to 
estoppel, which does not exist in the case at bar. 

For the reasons stated, the judgment is reversed, and the 
cause remanded, with instructions to dismiss the action. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


TITLE INSURANCE. 


In the case of Botkin vs. California Title Insurance & Trust 
Company, decided by the Supreme Court of California, June 10, 
1908, it was held that where a policy of title insurance excepted 
the tenure of present occupants and liens and incumbrances not 
shown by any public record, the policy guaranteed only the 
record title, and did not cover a deed of trust given by a stranger 
to that title or a claim sustainable only by proof of adverse pos- 
session. 
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SUPREME COURT OF IOWA. 


HEXOM 
vs. 


KNIGHTS OF MACCABEES OF THE WORLD.* 


The laws of a benevolent society made any party engaged in selling in- 
toxicating liquor ineligible to membership and provided that the 
certificate of a member so engaged should be null and void without 
further action. A member with knowledge of this fact, being about 
to so engage, deposited with the secretary of a local lodge dues in 
advance, and the latter, with knowledge that he had so engaged, 
continued to forward the dues to the society. 

Held, That the secretary acted in excess of his authority as agent and 
participated with the members in perpetrating a fraud on the society, 
and the member stood suspended from all rights of membership and 
the society was not liable on his certificate. 

Held, That the failure of the society to return the dues did not affect 
the case where it appeared that there was no legal representative of 
the deceased member to whom they could be returned. 

Held, That a refusal to pay the claim only on the mistaken ground that 
the member was so engaged at the time of joining the society was 
not a waiver. 


Appeal from District Court, Wineshiek County. Action in 
equity to compel defendant, a fraternal beneficiary association, 
to levy, collect, and pay over a benefit assessment. Plaintiff was 
denied the relief prayed, and he appeals. 


E. W. Currine, for Appellant. 
D. D. AITKEN and Hurp, LENAHAN & KIESEL, for Appellee. 


BISHOP, J. 
In December, 1904, Paul C. Hexom became a member of the 
defendant association, and there was issued to him, by the Su- 
preme Tent, so-called, of the association, a certificate of mem- 
bership, or policy, which provided, among other things, that at 
his death 


One monthly rate on each life benefit member, not exceeding 
in amount the sum of one thousand dollars will be paid as a 
benefit to Otto Hexom, bearing relationship to him of 
brother, * * * provided he shall have in every particular 
complied with the laws of said Supreme Tent now in force, 
or that may hereafter be adopted, 





* Decision rendered, July 7, 1908. 
Vou. XXXVITI.—55. 
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Etc. On January 31, 1906, said Paul C. Hexom died, and, the 
claim of plaintiff as his beneficiary having been rejected by the 
defendant association, this action was brought. As matter re- 
lied upon to defeat a recovery, there is pleaded by defendant 
certain of the Jaws of the association, in force at all times, as 
follows :— 


Sec. 281. The following persons shall not be admitted to 
the association: * * * Persons engaged as principal, agent 
or servant in the manufacture or sale of spirituous, vinous or 
malt liquors as a beverage. 


Sec. 282. Any member who engages in a prohibited occu- 
pation shall thereby forfeit all rights as a life benefit member 
of this association, and this certificate shall thereby become 
absolutely null and void, without action on the part of his 
tent or of the association, or of any of the officers thereof, 

Etc. 

* Sec. 408. No benefit shall be paid on account of the death 
or disability of a member while engaged in any prohibited 
occupation. 


Sec. 243. The record keeper shall be the secretary and 
treasurer of the tent, and it shall be his duty: * * * (3) To 
receive from all members the money paid on all monthly rates 
(due the first day of each month), 


Ete. 

Sec. 248. The record keeper shall not receive any monthly 
rate, etc., from any member who engages in a prohibited oc- 
cupation, but shall enter the suspension of such member on 
the records of the tent, and report the same to the Supreme 
Record Keeper, giving the date and cause thereof. 

The answer charges that said Paul C. Hexom on or about 
July 1, 1905, became engaged in the business of selling intoxi- 
cating liquors as a beverage, and so continued to be engaged up 
to the time of his death; that by reason thereof, he, said Hexom, 
did not remain a member of the association until the date of 
his death, but his certificate became and was and still is void and 
of no effect. In the reply filed, plaintiff does not put in issue 
the allegations of the answer, nor does he question the suff- 
ciency thereof as stating a defense-—complete on its face—to his 
action. On the contrary, he seeks to avoid the effect thereof by 
pleading matters in estoppel. First, it is alleged that on June 
26, 1905, said Hexom paid to the proper. officers of the local 
tent. of which he was a member the sum of $7.80 as full pay- 
ment in advance for all dues, assessments and monthly rates 
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due and to become due for the period from July I, 1905, te 
February 1, 1906; that said officer, as agent for the association, 
retained said money, and in making his monthly remittances to 
the Supreme Tent included therein for each and every month 
of said period the sum prescribed by the laws of the association 
as the monthly rate and assessment due to be paid by said 
Hexom, and this was done with full knowledge, on the part of 
said officer, of the business in which said Hexom was engaged; 
that the defendant received and retained the dues, rates, etc., so 
paid to it each month, and has not returned to said Hexom nor 
to plaintiff any part thereof. Second, it is alleged that, when 
the claim under the certificate in question was presented to the 
defendant association, its board of trustees took action thereon 
and resolved “that the claim does not appear to be a valid one”, 
inasmuch as from correspondence on file it appeared that said 
Hexom was engaged in the saloon business at the time of his 
admission; whereas, in his application he gave his occupation 
as clerk in a clothing store. The resolution further provided 
that plaintiff be notified accordingly and given permission at a 
time fixed “to show cause why this claim should be allowed, at 
which time by affidavit as he deems himself entitled to”. And 
plaintiff says that at the time of said action the said board and 
the defendant association had full knowledge and information 
concerning the business of said Hexom during the period from 
July 1, 1905, down to his death. It is then alleged that, relying 
upon the said action of the board of trustees, plaintiff employed 
an attorney and caused to be prepared and submitted to defend- 
ant, at the time fixed, affidavits showing conclusively the cor- 
rectness of the application statement. On these facts and on 
the failure of defendant to rely upon a forfeiture of membership 
because of the engagement by Hexom as a member in a pro- 
hibited business, plaintiff asserts that the forfeiture was waived, 
and defendant is estopped to assert the same. These are the 
matters of controversy which were submitted to the court be- 
low, and on this appeal we shall consider and dispose of them 
in the order of their statement. 

1. Respecting the first, the evidence shows this state of facts: 
That at the time Paul C. Hexom became a member of the de- 
fendant association he was engaged in the clothing business. 
Karly in June, 1905, he made application for a saloon license, 
ond about the middle of that month proceeded to fit up a build- 
ing or room to be used for saloon purposes. On July 1, 1905, 
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he opened his doors and thereafter conducted a saloon business, 
selling intoxicating liquor, down to the time of his death. On 
June 26, 1905, Hexom paid in advance to one Erickson, record 
keeper of the loca! tent, the sum of $7.80, which sum was suffi- 
cient to meet all monthly payments to become due and pavable 
to the association during the period from July I, 1905, to Feb- 
ruary I, 1906. Thereafter Erickson paid out of the same local 
tent due $1.50, and each month remitted to the Supreme Tent 
the sum of $.90. At the time of such deposit made by Hexom 
with Erickson, the latter did not know what business the former 
was engaged in, but later did know of the opening of the sa- 
loon, and knew that Hexom was thereafter continuously engaged 
in conducting the same. Quoting from a stipulation of facts, 
this appears: “That at one time before becoming engaged in 
the business of selling intoxicating liquors, said Hexom asked 
said Erickson that, in case he should go into the saloon busi- 
ness if that would hurt his policy, and that in reply Erickson 
told him, ves, it would; that if he did his policy would be void, 
and that at another time, after Hexom started in the saloon 
business, Erickson told him he had better drop out while at 
that work, and that in reply Hexom told Erickson he did not 
know how long he would be in it, that he might be in the busi- 
ness only a short time, and when he quit he would go right on 
again. He said he knew that while in the business his policy 
was void.” Erickson did not enter the suspension of Hexom 
on the records of the local tent, nor did he advise the Supreme 
Tent officers of the change of occupation. 

We are agreed that on the case thuS made the court correctly 
ruled against the contention for waiver. A waiver is the inten- 
tional relinquishment of a known right, or such conduct as war- 
rants an inference of such relinquishment, and, where conduct 
is relied upon to constitute waiver, it must appear that the in- 
sured was induced by the association to do or omit some act 
which he would not otherwise have done or omitted: 3 Am. 
& Eng. Ency., 1089, note. It is not the intention of the insurer, 
but the effect upon the insured, which gives vitality to the es- 
toppel: May on Insurance, § 507. All our cases proceed on 
this theory: Bailey vs. Ass’n, 71 Iowa, 689; Tobin vs. Society, 
72 Iowa, 261; Moore vs. Conductors, 90 Iowa, 721; Trotter vs. 
Grand Lodge, 132 lowa, 513. In the case before us there is no 
contention—and there could not well be in view of the fact stipu- 
lation in the record--that Hexom engaged in the saloon busi- 
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ness either in ignorance of the prohibitory law of the associa- 
tion on the subject, or in reliance upon any custom, practice or 
conduct on the part of the association, its officers or agents, 
whereby he was induced to believe that his rights as a member 
would not be jeopardized thereby. He knew that the business 
in which he was about to engage was on the prohibited list, and 
that the penalty of engaging therein was a forfeiture of his 
membership, and he acted in the premises solely on his own 
motion and responsibility. In this situation, and giving force 
to the law of the association, as we should, it is clear that the 
moment Hexom opened the door of his saloon for business he 
stood suspended from all the rights of membership in the as- 
sociation. So far there is no dispute in the authorities: Holiday 
vs. Ass’n, 103 Iowa, 178; Mortensen vs. Ass’n, 124 lowa, 277; 
Schmidt vs. Maccabees, 97 Wis., 528; Abell vs. Woodmen, 96 
Minn., 494; Bacon on Benefit Societies, § 325. 

From this it follows that, to make out a case of waiver, plain- 
tiff is driven to depend upon the conduct of the local record 
keeper, Erickson, in retaining the deposit of money in his hands, 
and making monthly remittances therefrom to the supreme of- 
fice of the association, after it became known to him that Hexom 
had embarked in the saloon business. That out of this no waiver 
arose we think is clear. To begin with, every lawyer knows 
that a principal is not bound by any act of his agent done in 
excess of the authority granted to such agent. This is the gen- 
eral rule, and in every case reported in the books, making a de- 
parture therefrom, it will be found that the unauthorized 
act was within the apparent scope of the agent’s authority, and 
the circumstances thereof were such as to work an estoppel. 
Now, here, as we have seen the authority vested in Erickson, as 
record keeper, was limited to the receipt of monthly rates, as- 
sessments, etc., due from the members of the local organization 
in good standing, and to forward the same to the supreme rec- 
ord keeper, and it was his duty to enter the suspension of all 
members engaging in a prohibited occupation, and make report 
thereof to the supreme office of the association. When there- 
fore he accepted from Hexom, standing in suspension, monthly 
rates and assessments—and this, in effect, he did by appropri- 
ating from the moneys deposited with him an amount sufficient 
to pay such rates and assessments—he not only acted outside 
of the limits of his authority, but, as we think, his acts amounted 
to a fraud upon the association whose officer or agent he was. 
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Under other circumstances, perhaps, this might not be con- 
clusive of the rights of Hexom and his beneficiary; but, in view 
of the facts shown in the record, we think Hexom was a party 
to the fraud, and, this being true, there is no possible ground on 
which the contention for waiver can be made to rest. Whether 
or not as a matter of fact Hexom knew that Erickson was mak- 
ing monthly remittances from the deposit fund to the supreme 
office isnot disclosed by any evidence directly addressed to the 
point; but counsel for plaintiff say that he did know, and we 
think it fairly inferable from the evidence that such was the 
fact. If, then, the conduct of Erickson amounted not only to 
a breach of duty, but to fraud, and Hexom was advised thereof 
—and more especially if he became a party thereto—there is no 
theory on which he could advantage himself from the fact oi 
the payments made, or on which his beneficiary can convert the 
same into a defensive shield as against a declaration and claim 
of forfeiture. It is elementary that a principal cannot be es- 
topped by the fraudulent acts of his agent, where the fraud is 
known fo or participated in by the other party to the contract. 
In such cases the knowledge of the agent is not the knowledge 
of the principal, nor is the principal bound by the tainted trans- 
action: Hummel vs. Bank, 75 Iowa, 689; Steel Co. vs. County, 
126 lowa, 606; Van Buren County vs. Surety Co. (Iowa), 115 
N. W., 24. 

A simple analysis of the evidence will make clear the fraud 
and the participation of the insured therein. Hexom made the 
deposit with Erickson after he had formed his plan to engage in 
the saloon business. At the time, he knew of the prohibition 
contained in the law of the association. We say this because 
every member of such an association is presumed to know the 
law thereof in force during the period of his membership: 
Hobbs vs. Ass’n, 82 Iowa, 107; Fitzgerald vs. Ass’n, 106 Iowa, 
457. He made the deposit without disclosing his purpose to 
engage in such business, and from this it is not difficult to reach 
the conclusion that he expected the monthly rates, etc., to be 
forwarded by Erickson, notwithstanding the law of the associa- 
tion on the subject. Later he talked with Erickson, and, on 
being told that he had better drop out, he replied “he might be 
in the business only a short time, and when he quit he could go 
right on again”. Here is plainly evinced a proposal that 
monthly remittances should be kept up by Erickson, and that 
the supreme officers of the association should not be advised of 
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the change of occupation. This latter we must conclude, be- 
cause confessedly it was well understood by both Hexom and 
Erickson that, if knowledge of the situation should reach the 
supreme office, the payments would be refused, and a cancella- 
tion of the certificate ordered. As a result of the conference, 
Hexom, knowing, as he says, that his policy was void, left his 
deposit money in the hands of Erickson, and the latter, knowing, 
also, that under the law the policy was no longer in force, con- 
tinued to make remittances, and did not communicate to his 
superior officers a word respecting the altered situation. In the 
light of this no other conclusion can be reached than that the 
course pursued was mutually planned, and that what was done 
in fulfilment thereof was mutually assented to, and no one can 
doubt but that the plan and what was done under it contem- 
plated a fraud upon the association. 

The fact, as conceded, that defendant has not yet returned, 
or offered to return, the money received by it, cannot avail plain- 
tiff anything. We may agree with counsel that, upon discover- 
ing the fraud, it became defendant’s duty to make return of the 
money; but it could only do so to the person legally entitled 
thereto. Plaintiff does not show that he has any right of re- 
covery. At the time the fraud was discovered Paul C. Hexom 
was dead, and an offer to return could not very well be made to 
him, and, as far as appears, he has no legal representative to 
whom return, or offer to return, can lawfully be made. In this 
situation, defendant cannot be charged with having condoned 
the fraud or waived the forfeiture. 

2. Coming now to the second ground of waiver contended 
for, it may be disposed of in brief. The argument for appellant 
here assumes—and it has no other basis—that defendant had 
full knowledge at all times of the change in Hexom’s occupa- 
tion. From what has been said in the preceding division of this 
opinion, it follows that the assumption is not warranted. The 
defendant did not become bound by the knowledge of its agent 
acting in fraud of its rights. Conceding for the moment that 2 
waiver might arise ,out of matter such as here plaintiff relies 
upon, still, as the case stands, the proof shows that defendant 
did not know of the change in occupation at the time when affi- 
davits were called for respecting Hexom’s occupation as of the 
date when he made his application for admission to membership, 
and, as it did not then know, it cannot be held to a waiver. All 
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the books agree that knowledge of a right is essential to a 
waiver thereof. 

The conclusion expressed must lead to an approval of the 
judgment, 

Affirmed, 


SUPREME COURT OF MISSISSIPPI. 


SEWELL 
v8. 


CONTINENTAL CASUALTY CO., 


An accident policy provided that the premiums were to be paid in in- 
stallments by orders on the employer of insured out of his wages 
in May, June and July, and if any installment was not paid when 
due the policy should be void, and could only be reinstated at the 
option of the insurer by tendering payment of premium at its office, 
and that such reinstatement should only take effect from time of 
payment and there should be no liability for loss during the interval 
while the payment was in arrears. The insured earned no wages in 
May and did not pay the installment, and shortly after died, after 
which two installments were paid, ‘but were tendered back by the 
company on learning the facts. 


Held, That the policy was not in force at the time of death. 


Appeal from Circuit Court, Pike County. Action by Rogalia 
Sewell against the Continental Casualty Company on an acci- 
dent policy. There was a directed verdict for defendant, and 
plaintiff appeals. 


Quin & WiuiAMs, for Appellant. 
PRICE & WHITFIELD, for Appellee. 


CALHOON, J. 

One Sewell was a fireman on the Illinois Central Railroad. 
On April 24, 1906, he made application to the appellee company 
for an accident policy. The payments were to be made by 
orders on the paymaster of the railroad company, and the de- 
ceased, Sewell, gave the orders, with directions to charge the 
amounts against the pay account of the applicant, and the or- 
ders recite for the payment of $10, the first installment, from 
his wages for May, 1906, the second installment of $10 to be 
paid from his wages for June, 1906, the third installment of $10 


* Decision rendered, June 22, 1908. 
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to be paid from his wages for July, 1906, and the fourth install- 
ment of $10 was not to be paid at all if the others were paid 
when due. In the order itself it is stated as the understanding 
beween the parties that, if the first, second and third installments 
were paid when due, the fourth installment should not be col- 
lected. The order further states that, 

If for any reason whatever payment for any installment be 

not made as above specified, then all my rights under said 


policy and the rights of my beneficiary thereunder shall at 
once terminate and be void, 


And the order waives any notice of payment or nonpayment of 
the installments, and specifies that on default in the payment of 
any one of them, 
And the defaulted installment be afterward paid as above pro- 
vided, then in that event such payments shall reinstate my 


policy only from the date of the receipt of such payment at 
the general office of the Continental Casualty Company. 


The order specifies the agreement that, should Sewell be dis 
charged from or cease to be in the service of said railroad com- 
pany before the first of said installments becomes due, 

Then all my rights and the rights of my beneficiary in said 

policy shall immediately cease, unless I notify the secretary 

of the said Continental Casualty Company in writing within 
three days after leaving said service and remit said install- 
ment with said notice. 


The appellant, Rogalia Sewell, was made the beneficiary in 
the policy. In the application for the insurance it is made a part 
of this contract that, if any one of these payments was not made 
by 12 o’clock noon of the day when due, all of the rights of the 
applicant under the policy should become void, and that the 
policy could only be reinstated “at the option of the company 
and by tendering payment at its general office in Chicago, and, 
if accepted, the reinstatement shall take effect from and after 
receipt of such payment, and no claim for loss arising between 
the time of such forfeiture and reinstatement shall be good 
against the company”. The application further provides a 
waiver of notice of payment or nonpayment, and an agreement 
by the applicant that, on any default of any payment and a sub- 
sequent payment, reinstatement could only be had from the date 
of such payment at the general office of the Continental Casu- 
alty Company. 

It will be noted that the first payment under the order was to 
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be made from the wages of the applicant for the month of May, 
1906, and, of course, that was payable on the last of May or 
the tst of June, 1906. It is immaterial which. As a matter of 
fact, Sewell earned no wages whatever for the month of May, 
1906, and, of course, under the contract his policy then became 
void, unless reinstated under the terms of the contract. The 
applicant was killed on the 19th day of June, 1906, and the ap- 
pellant, his beneficiary, made claim for the amount of the policy, 
and on the trial the court below gave a peremptory instruction to 
the jury to find for the appellee. This peremptory instruction 
was based on the liability or nonliability of the casualty com- 
pany on the facts hereinbefore stated. We need pay no atten- 
tion to anything else in the record, except to say that we find 
nothing to justify the court in sustaining any claim of waiver by 
the company based on proofs of loss. The very correspondence 
in reference to that shows that, so far from any waiver being 
contemplated, it was distinctly stated that there was to be no 
waiver considered, and we find no error in any other act on the 
part of the appellee. We regard it as plain that this policy was 
forfeited by nonpayment of the May wages, and under the con- 
tract we cannot see how this defect could be cured, except by 
reinstatement according to the terms of the contract, by payment 
of the defaulted sum at the general office of the company and 
reinstatement from the date of the receipt of the money. We do 
not think any case cited interferes with this conclusion; every 
contract of insurance being determinable by its own provisions. 
After Sewell’s death, and after the policy was forfeited, as we 
have hereinbefore decided, $20 was sent to the company on be- 
half of Sewell; but, as soon as the company learned of Sewell’s 
death it sent its agent to investigate, and that agent tendered 
the premium back. 
Affirmed. 
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SUPREME COURT OF LOUISIANA. 


LESSEPS 
v8. 


FIDELITY MUT. LIFE INS. CO. or 
PHILADELPHIA, Pa.* 


The policy contained the forfeiture clause of which the defendant availed 
itself, when the insured failed to pay in accordance with the condi- 
tions and terms of the policy. 

The insured was notified and was called upon to pay the note represent- 
ing the past-due annual premium. The uncontradicted testimony of 
the attorney representing the defendant was that time to pay the 
note representing the premium was given, and that after its maturity 
it was collected on the expressed understanding that it was paid in 
payment of a past due premium, and that he, the insured, had no 
claim on the policy. 

Written statement of the insured to the immediate members of his family 
proven. 

The testimony produced by plaintiff did not overcome the direct testi- 
mony produced by defendant. Payment of the note made by the late 
insured was demanded for asserted protection which the insured had 
received and in regard to which he consented. He (the insured) had 
a right to enter into this agreement, and so was bound by it and so 
is the beneficiary. 

The failure to pay the note for the third annual premium on a policy ot 
insurance containing the forfeiture clause again expressed in a re- 
ceipt, which was given by the defendant company to the insured, is 
fatal to a claim to recover on the policy. 

Failure to pay the needful premium to reinstate the policy and failure 
to furnish health certificate, as required by its terms and conditions, 
precluded the beneficiary from recovering. 

The policy was rendered void. 

Time was of the essence of the contract, for it was stipulated. 


Appeal from Sixteenth Judicial District Court, Parish of St. 
Landry. Action by Augusta S. Lesseps against the Fidelity 
Mutual Life Insurance Company of Philadelphia, Pa. Judgment 
for defendant. Plaintiff appeals. 


MERRICK & LEWIS, PHILIP GENSLER, JR., RALPH JACOB 
SCHWARZ, HAMPDEN STory and GILBERT Louis Dupre, /or 
Appellant. 

DENEGRE & BLAIR and EDWARD BENJAMIN Dv Buisson, /or 
Appellee. 

BREAUX, C. J, 

Plaintiff brought this suit on a policy in the sum of $40,900, 





— 
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issued to her late husband on the 7th day of December, 1900, in 
which she is named as the beneficiary. 

The policy contained a nonforfeitable stipulation after the 
payment of the first three premiums, and it secured to the in- 
sured the right to demand from the defendant either a cash loan 
of $1,373, a paid-up policy for the $2,960, or to have the policy 
automatically extended for a period of three vears and two 
months from the date of the payment of the third premium. 

The insured did not demand the cash, or the paid-up policy, 
but chose to take advantage of the provision which enabled him 
to have the policy automatically extended for three vears and 
two months from December 7, 1902. 

Plaintiff's husband died December 17, 1905. 

She claims that at death the policy was binding on the de- 
fendant; that the time limit had not expired. 

The defendant filed an exception of want of jurisdiction, rati- 
one persone, which was overruled by the court. 

The ground of the exception was that, under the general law, 
the company should be sued at the domicile of its general agent, 
or that of the Secretary of State, and not at the domicile of the 
insured. 

St. Landry was the parish in which the insured resided at the 
date of his death. Of this, later. 

The defendant also filed an exception of no cause of action. 

This exception also will be considered later. 

The plaintiff filed an answer, and pleaded the general issue. 

After admitting the execution and delivery of the policy, de- 
fendant’s contention is that the policy had been forfeited and 
was null and void by reason of the following — 

Two premiums were paid, one-fifth of which was represented 
by premium loans, which were never paid. That payment of 
the third premium which was due December 7, 1902, was ex- 
tended to June 1, 1903, and re-extended from the last-men- 
tioned date to December 1, 1903. That on December 1, 1902, 
the insured executed his note for $721.61, being the amount of 
the annual premium due December 7, 1902, less 20 per cent car- 
ried as a premium loan on the policy, payable December 1, 1903, 
and that on June 1, 1903, the insured in renewal executed a new 
note in favor of the defendant for the same amount, payable De- 
cember I, 1903. 

The following is a clause on these notes written :— 
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This note is given for premium on policy No. 112,016 for 
forty thousand dollars, issued by the Fidelity Mutual Life In- 
surance Company, and, if not paid at maturity, it is expressly 
agreed that the above numbered policy shall be ipso facto null 
and void without notice to the maker hereof, and without any 
act on the part of the company and shall remain so until re- 
instated as provided by its terms. 


That the note was not paid and that the policy fel!. That the 
insured was duly notified of the forfeiture because of nonpay- 
ment of the note at maturity. 

The claim was afterward set up by the defendant: That the 
insured none the less owed the note for the protection that the 
policy afforded before its forfeiture. That subsequently pay- 
ment was insisted upon with the understanding that the policy 
had been forfeited by the nonpayment of the note at maturity. 

That, because of the understanding before mentioned, defend- 
ant extended the time for payment of said note, and, after the 
expiration of the extension, it was paid. 

That none of the premiums due on the policy subsequent to 
the one due December 7, 1902, were paid. 

The defendant’s further ground is that plaintiff could not re- 
cover on the policy because it was not free from debt, by reason 
of the fact that the insured owed the premium loans, and for 
the further reason that after deducting the premium loans on 
the policy, the extended insurance which the payments actually 
made would have purchased under the terms of the nonfor- 
feiture clause would have expired many months before the death 
of the insured, and that for that reason the plaintiff is not en- 
titled to recover on the policy. It was not in force at the date of 
the death of the insured. 


The facts being sufficiently detailed in the foregoing, we re- 
turn to the exception of want of jurisdiction. 


As relates to suits on a policy of insurance, the provision con- 
tained in article 105, p. 132, Acts 1898, is that defendant may be 
sued either at the domicile of the insurance company or at the’ 
place where its principal agency is established, or in the parish 
where the loss has occurred, or, in the case of life insurance, at 
the domicile of the deceased, whether the loss be in a fire or on 
loss of life. 

The defendant submits that the foregoing provisions were re- 
pealed by the first provision of the act of 1898, of which the fol- 
lowing is a copy :-— 
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Provided the provisions of this section shall not be con- 
strued to interfere with the rights to sue insurance companies 
at the place of loss, as provided by law. 


The position is that suit can be brought against the company 
on the policy it has issued in the parish of his domicile, but that 
the place of “loss” might not necessarily be his domicile. 

The plaintiff alleged that the insured died in the parish of St. 
Landry, in which he resided. 

The correctness of the allegation was admitted for the trial of 
the exception. 

As the suit was brought at the domicile, and as the place of 
“loss” was not different from the domicile, defendant’s theory 
has nothing upon which to stand. There might be a ground for 
a moment’s argument when the insured dies away from the 
place of his domicile, and seeks to recover on a policy at the 
place of death. 

That was not the case here. 


On the Merits. 

There is no necessity of passing upon the exception of no 
cause of action separately from the merits. We therefore take 
up the merits. 

The policy sued on contained a forfeiture clause, and in another 
part of the policy a nonforfeiture clause. In event of noncom- 
pliance with the first part of the policy or of failure to pay at 
maturity as stipulated, the second clause provides for a non- 
forfeiture after three full years’ premiums shall have been paid, 
provided the insured owes no debt under one of its provisions :— 


Upon the nonpayment of any subsequent premium within 
the thirty days of grace, this policy is automatically extended 
for the time indicated in the table, printed on the policy. 


The contention of the defendant is that the beneficiary’s 
claim does not fall within the terms of the nonforfeiture clause 
of the policy; while, on the other hand, the contention of plain- 
tift is that the policy was never forfeited so as to render it pos- 
sible for defendant to avail itself of the nonforfeiture clause. 

The late Mr. Lesseps, the insured, was notified that, his note 
not having been paid at maturity, the policy under its terms was 
no longer of any value. A second notice was given to him to 
the same effect; and he was further informed: That the failure 
to pay and the consequent cancellation of the policy did not re- 
lieve him from his liability. 
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That he had been protected for a year, and, if he had died 
within that time, the company would have had to pay the amount 
of the policy. 

He was also informed that the note had been placed in the 
hands of defendant’s attorney in the city of New Orleans to be 
collected. He was informed of what was necessary to be done 
in order that he might be reinstated. 

The insured knew that the company sought to hold him on 
the note for insurance prior to the date that the policy became 
ineffective on account of the nonpayment before mentioned. 

Mr. Denegre, attorney for defendant, in effect states that he 
said to the late Mr. Lesseps that the life of the policy was at an 
end. The reply of the insured was that, if the policy was for- 
feited, he did not see why he should owe the note. The witness 
Denegre, the record states, then said to him that he owed the 
note for the protection (as stated by the witness), that he had 
received from December I, 1902, up to December, 1903, when 
the policy became null and void because of the nonpayment of 
the note. The witness adds that the insured asked for time, 
which he granted as representative of the company, with the 
distinct understanding between them that the policy had been 
forfeited, and that it would not be revived by the payment of the 
note; that to accomplish this revival of the policy he, the in- 
sured, would have to pay not only the note, but the premiums 
accruing in subsequent vears which might be due on the policy, 
and, in addition, that he would have to undergo a physical ex- 
amination, and furnish the company evidence of his good health. 

It appears that the note was subsequently paid, less the fee of 
attorney stipulated. 

Nothing was done by the insured to reinstate the policy, and 
no request of any kind was made by him of the company. 

The stipulation for forfeiture is contained in the policy, and it 
is also expressed on the premium note and in the receipt. 

The testimony shows that the treasurer of the company on 
the 5th day of February, 1904, addressed a notice to the insured, 
and called his attention to the relation which he, the insured. 
bore to the company, and explained to him that the note should 
be paid, as the premium had been earned. The testimony of the 
treasurer is about to the same effect as the following, which 
shows by the testimony of the attorney of the company what 
took place when the insured called upon him, as before stated. 





880 Insurance Law Journal. [Oct., 


The testimony upon the same subject does not suggest the 
inference that defendant acted without some notice. 

To sustain her demand, plaintiff would have to prove that the 
late Mr. Lesseps, the insured, paid the defendant three annual 
premiums on the policy, and that, in consequence of the pay- 
ment, the forfeiture clause in the policy and in the note has no 
application, and could not be enforced. 

The trouble with plaintiff is that she cannot succeed in making 
that proof for only two premiums have been paid in time. The 
third was not paid in accordance with the terms of the policy, 
which was paid after forfeiture and a number of months after 
the maturity of the note. Furthermore, it appears by the evi- 
dence, that, even if according to plaintiff’s theory the payment on 
the note be taken as in satisfaction of the third premium, the 
extended insurance which that payment would have secured 
would have expired before Decmber 19, 1905, the day of the 
death of the insured. By no construction would it be possible 
under the terms of the agreement to hold that the policy was 
revived because of a waiver of the defendant. There was no 
waiver. On the contrary, the defendant executed the forfeiture 
clause. 

Passing from a consideration of the issues of fact to the law, 
learned counsel for plaintiff quotes from Manhattan Life Ins. 
Co. vs. Wright (126 Fed., 82, 61 C. C. A., 138), in which it was 
said, in effect, that time is not of the essence of a contract to 
repay money borrowed, and an agreement to forfeit is of no 
effect where the lost money thereby is much in excess of in- 
terest during delay. 

There is a great difference as relates to the facts in the cited 
case and the case here. In the former the question involved a 
loan, and not premiums which the insured had paid. 

The insured, having failed to make payment of the note at 
maturity, was sued as a debtor of the loan secured by the policy 
as a collateral security. Time, of course, was not of the es- 
sence. It is different in matter of a premium on a policy. In 
regard to premiums the decisions hold that time is of the es- 
sence. The decision to which we are referring at present, cited 
by plaintiff's counsel, expressly sustains that view. The rules 
of law applying to a loan do not apply to premiums as relates 
to time, 

Learned counsel for plaintiff quotes article 1890 of the Civil 
Code, relating to stipulations for the benefit of third persons. 
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We can only say in answer that the stipulation pour autrui 
must be kept alive and payments made in accordance with 
agreement. If it loses vitality, the beneficiary cannot recover. 

The next decision cited substantially holds that the insurer 
can make no statement or admission with a view to prejudice 
the rights of the beneficiary. 

Statements prejudicial to the beneficiary are considered in a 
different light from failure to pay premiums at maturity or pre- 
mium notes representing an extended term of payment. Both 
these failures to pay are subject to special agreement stipulated 
between the parties. 

In Lawrence vs. Mutual Penn Life Ins. Co. (113 La., 87) an- 
other decision cited by plaintiff's counsel, who refers to that 
part of the decision in which the court held that the policy could 
not be returned without the consent of its owners, the point 
was made that the policy issued had been returned to the com- 
pany, and that in consequence the right to recover on the policy 
was lost. 

There is no analogy between the cited case and the pending 
case. In the cited case the company claimed a right on account 
of the return of the policy to which it was not entitled as the 
policy was yet alive, and there was no good reason for the com- 
pany to claim that there was forfeiture. Differently in the pend- 
ing case, the policy has become useless in the hands of the bene- 
ficiary because of the forfeiture to which we have before re- 
ferred. 

Learned counsel for plaintiff also cited a number of authori- 
ties to sustain the proposition that the policy could not be held 
forfeited before placing the insured in mora, and invokes the law 
that certain actions for a passive violation of a contract must 
be preceded by a placing in default, and that the present, if a 
violation at all, was a passive violation. 

Under the terms of the policy, there was an active violation 
of the contract. Besides, the very language excludes all idea of 
the necessity for a default. The contract is filled with conditions 
against the necessity of a default. As stated before, there was 
some notice given to the insured, and demand made upon him 
to comply. 

This is doubtless a hard case, but we are constrained to hold 
that the insured was bound by the terms of his policy. 

We have found no ground upon which we could base a con- 


clusion favorable to plaintiff's demand, and which would re- 
VOL. XXXVII.—56. 
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lieve her from the binding effect of clearly expressed stipulations 
of the policy. 

The contention is, in the second place, that the insured elected 
to take advantage of the third provision contained in the policy, 
namely, to have the policy “automatically extended for three 
years and two months from December 7, 1902”. 

The insured had the right to extend insurance in the event of 
payment of three premiums. 

We have already stated that the insured did not avail himself 
of that provision. His failure in that respect affects every part 
of plaintiff's demand from first to last, and in consequence the 
beneficiary is without right to recover any of the claim. The 
note in question was accepted on condition that the policy would 
be forfeited in case of its nonpayment. To that forfeiture the 
insured gave effect by paying, as before stated. 

The learned counsel have cited a number of decisions. Some 
of them go far toward sustaining their position, were it not for 
the emphatic terms of the policy and receipt, and the fact of a 
complete settlement on the basis of payment of the note for part 
protection on the policy. 

As before stated, that is, doubtless, a hard case; at the same 
time it is not possible to set aside the acts and declarations of 


parties, and establish a precedent that would be deplorable. 
For reasons assigned, the judgment appealed from is affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 





CONNECTICUT FIRE INS. CO. 
v8. 


MANNING ET AL. » 


Sections 7973, 7974 and 7975, Rev. St. Mo. 1899 (Ann. St. 1906, pp. 3791, 
3792), provide that warranties of facts or conditions in certain appli- 
cations for and in certain policies of insurance shall, if not materia! 
to the risks insured, be deemed representations only. 

Warranties of facts or conditions in the applications for or in the policies 
of insurance specified in these sections which are material to the 
risks thereunder are unaffected by these provisions of the statutes. 

The materiality of any such warranty to the risk taken under it is a ques- 
tion for the court as a matter of law in every case where the char- 
acter of the warranty or the entire evidence relative to the materi- 
ality is such that a decision but one way may be lawfully sustained 
by the court. 

It is for the jury when all the admissible evidence is such that a decision 
either way may be lawfully sustained by the court. 


A warranty regarding the existence or the amount of the incumbrance 
upon the property insured thereunder is material to the risk as a 
matter of law. 


Knowledge by the underwriter whether or not there is an incumbrance 
upon the property he insures and of the amount of any existing in- 
cumbrance thereon is always material to the risk. 


One of the conditions of a policy was that “if the interest of the as- 
sured be or become other than the entire unconditional, unincum- 
bered and sole ownership of the property, * * * this policy shall 
be void, unless otherwise provided by agreement indorsed hereon”. 
It was not otherwise provided by agreement indorsed thereon, and 
there was an incumbrance of $400 and interest upon the property. 
Conceding, as counsel for the plaintiff claimed, that this condition 
constituted a warranty, it was material to the risk as a matter of law, 
and the court erred in submitting the question to the jury. 


In Error to the Circuit Court of the United States for the 
Southeastern Division of the Western District of Missouri. 


THOMAS T. FAUNTLEROY (Shepard Barclay, R. B. Oliver and 
R. B. Oliver, Jr., on the brief), for Plaintiff in Error 
EDWARD Ross, for Defendants in Error. 


SANBORN, C. J. 
The defense to an action upon a policy of insurance against 
fire upon property in the state of Missouri was that the policy 
contained a condition that 


% Decision rendered March 26, 1908. Syllabus by the Court. 
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If the interest of the assured be or become other than the en- 
tire unconditional, unincumbered and sole ownership of the 
property, * * * this policy shall be void, unless otherwise 
provided by agreement indorsed hereon, 


That the interest of the assured was incumbered by a trust deed 
made to secure the payment of a promissory note of $500, upon 
which more than $400 was owing and there was no provision 
indorsed upon the policy regarding the incumbrance. The 
property insured by the terms of the policy was the interest of 
the assured in a dwelling house. The amount of the insurance 
was $3,000. The land on which the house stood and the other 
buildings thereon were worth $500. Certain statutes of the state 
of Missouri read in this way — 


Sec. 7973. ‘That the warranty of any fact or condition here- 
after made by.any person in his or her application for insur- 
ance against loss by fire, tornado or cyclone, which applica- 
tion, or any part thereof, shall thereafter be made a part of 
a policy of insurance, by being attached thereto or by being 
referred to therein, or by being incorporated in such policy, 
shall, if not material to the risk insured against, be deemed, 
held and construed as representations only, in any suit 
brought at law or in equity in any of the courts of this state. 
upon such policy to enforce payment thereof, on account of 
loss of or damage to any property insured by such policy. 

Sec. 7974. That the warranty of any fact or condition here- 
after incorporated in or made a part of any fire, tornado or 
cyclone policy of insurance, purporting to be made or as- 
sented to by the assured which shall not materially affect the 
risk insured against, shall be deemed, taken and construed as 
representations only in all suits at law or in equity brought 
upon such policy in any of the courts of this state. 


Sec. 7975. No insurance company, corporation or associa- 
tion of persons doing a fire, cyclone or tornado insurance 
business in this state, shall have the right, power or authority, 
by contract or otherwise, to contract against or in any man- 
ner whatever evade the provisions of sections 7973 and 7974 of 
this article—[Revised Statutes of Missouri 1899 (Ann. St. 


1906, pp. 3791, 3792). 

Upon this state of facts and statutes the court below re- 
fused to instruct the jury to return a verdict for the defendant 
below, and charged them that, if they believed from the evidence 
that the incumbrance was material to the risk, they should re- 
turn a verdict for the defendant, and if they found from the evi- 
dence that the mortgage effected by the trust deed was not ma- 
terial to the risk they should return a verdict for the plaintiff. 
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They found for the plaintiff, and the ruling of the court-is as- 
signed as error. 

For the purpose of the determination of this case it will be 
conceded, but it is not decided, that the contention of counsel 
for the plaintiff helow that the stipulation quoted from the 
policy constituted a warranty is sound, although it seems that 
it was a mere description by exclusion of the property insured, 
and not a warranty of any fact or condition relating thereto: 
Syndicate Ins. Co. vs. Bohn (12 C. C. A., 531, 537) and cases 
there cited. The plaintiff's counsel argue that the ruling chal- 
lenged is not open to consideration in this court because there 
was no pleading that the mortgage was material to the risk, but 
no objection of this nature was made in the court below, and the 
issue of its materiality was tried and decided by the jury at the 
request of counsel for the plaintiff. It is too late to object for 
the first time in an Appellate Court to the sufficiency of a plead- 
ing to raise an issue which was tried and submitted to the jury 
below with the consent of the objector: Dolan vs. Mo. Town 
Mutual Ins. Co., 88 Mo. App., 666, 673, 675. 

The statutes of Missouri which have been quoted provide that 
warranties in applications for and in policies of insurance of 
facts or conditions that are not material to the risks taken there- 
under shall be deemed representations. As the expression of 
one is the exclusion of the other, warranties of facts or condi- 
tions which are material to the risks cannot be deemed repre- 
sentations, they remain what they in fact are—warranties by the 
terms of these sections. But how shall the question whether a 
given warranty is material or immaterial be determined? Evi- 
dently by the course of the common law, for there is no statute 
which modifies it, by the court when the nature of the warranty 
is such, or the entire evidence regarding the materiality is so 
conclusive that a decision but one way may be lawfully sus- 
tained, by the jury where.all the competent evidence is so incon- 
clusive that a decision either way may be lawfully sustained: 
Aloe vs. Ins. Co., 147 Mo., 561, 579; March vs. Ins. Co., 186 Pa., 
629; 65 Am. St. Rep., 887; Brown vs. Greenfield Life Ass’n, 
172 Mass., 498, 503; Dolan vs. Mo. Town Mutual Fire Ins. Co., 
88 Mo. App., 666, 673; White vs. Merchants’ Ins. Co., 93 Mo. 
App., 282, 288; Hanna & Co. vs. Orient Ins. Co., 109 Mo. App., 
152, 156. 

Thus in Aloe vs. Ins. Co. (147 Mo., 561, 579) the Supreme 
Court of that state held under these statutes that false warran- 
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ties by the assured that he had applied and been rejected by 
two insurance companies when he had been rejected by six, and 
that he had not consulted or been treated by a physician for 
thirty years, were material to the risk of his life insurance as a 
matter of law, and it reversed a judgment for the plaintiff which 
had been rendered on the ground that these were representa- 
tions, and entered a judgment for the defendant. In Dolan vs. 
Mo. Town Mutual Ins. Co. (88 Mo. App., 666, 672) the Court 
of Appeals held that a false warranty of the amount of insurance 
was material to the risk as @ matter of law, and reversed a 
judgment because the trial court submitted that question to 
the jury. On the other hand, in Hanna & Co. vs. Orient Ins. 
Co. (109 Mo. App., 152) there is a decision that the question 
whether or not the iron-safe clause is material to the risk taken 
under a policy which contained it is for the jury, and the court 
said that the consensus of judicial opinion in Missouri was that 
the question of what is material to the risk is for the jury, ex- 
cept in such clear cases as can be determined by the court as a 
matter of law, and it cited several decisions to that effect. 

The question in this case, then, is whether the materiality to 
the insurance risk of a false warranty of no incumbrance upon 
the property insured is a question of law for the court or a ques- 
tion of fact for the jury. It is not, however, in reality whether 
or not the amount of the incumbrance actually existing is ma- 
terial, but whether or not a knowledge by the underwriter of the 
condition of the title regarding incumbrances is material to the 
risk as a matter of law, for this contract is that the company 
insures the interest of the assured unincumbered, save as speci- 
fied in writing in the policy, and no incumbrance was specified. 

The property insured against fire in this policy, and in like 
policies of insurance ordinarily, is not the real or personal prop- 
erty described therein, but it is the interest of the assured in 
that property. The extent of his interest is therefore neces- 
sarily material to the risk which the underwriter assumes. The 
moral hazard is one of the main elements, if not the chief ele- 
ment, of an insurance risk, and it is never negligible. It is al- 
ways material to the risk. Moral hazard is but another name 
for a pecuniary interest in the assured to permit the property 
to burn. Statistics, experience and observation all teach alike 
that the moral hazard is least when the pecuniary interest of 
the assured in the protection of the property against fire is 
greatest, and the moral hazard is greatest when the assured may 
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gain the most by the burning of the property. The extent of 
the interest of the assured in the property insured measures the 
moral hazard, and hence is always material to the risk of the 
insurance. But any incumbrance upon the interest of the as- 
sured diminishes that interest by the amount of the incumbrance 
and thus becomes itself material to the risk. The responsibility 
of the assured, his ability to pay the premiums upon his policy, 
is another important consideration to the underwriter, and the 
extent of his interest in the insured property, the incumbrance 
upon it, and his indebtedness on account of that incumbrance 
tend clearly to show his responsibility, and in that way are 
material to the risk. The parties to a contract are as important 
as its terms, and the parties interested in property insured are 
little less material than the parties to the policy itself: Equitable 
Life Assur. Society vs. McElroy, 28 C. C. A., 365, 375. An in- 
surance company might willingly insure unincumbered property 
of a citizen of high character when it would hesitate or refuse to 
insure it when it was incumbered, unless it knew that the mort- 
gagee was also of good reputation and neither a firebug nor a 
rascal. Moreover, courts cannot be, and ought not to be, blind to 
the common knowledge and judgment of men engaged in a long- 
established and familiar business upon a business question, and 
their opinions, whenever they are evidenced by a well-known 
and uniform practice, and are portrayed by the decisions of the 
courts, are always persuasive, if not convincing. Insurance con- 
tracts and applications for insurance, the opinions of the courts 
regarding them for more than fifty years, and the familiar prac- 
tice of the present day, demonstrate the fact that parties to 
contracts of insurance during all this time have deemed knowl- 
edge by the underwriter and a warranty and representation by 
the assured regarding the incumbrances upon the property in- 
sured material to the risks of its insurance, for they have given 
and received statements or agreements concerning them as 
bases for policies of indemnity during all this time. Finally, the 
parties to this contract were of the same opinion, for by the 
terms of this policy they limited the insurance to the unincum- 
bered interest of the assured. 

In Columbian Ins. Co. vs. Lawrence (2 Pet., 25, 48) the Su- 
preme Court held that a misrepresentation regarding title to in- 
sured property was material to the risk as a matter of law, and 
said :— 

“Underwriters do not rely so much upon the principles as 





888 Insurance Law Journal. [Oct., 


upon the interest of the assured,.and it would seem therefore 
to be always material that they should know how far this inter- 
est is engaged in guarding the property from loss.” 

The question whether the knowledge of the underwriter and 
the warranty or representation regarding the amount of incum- 
brance upon insured property are material to the risk as a mat- 
ter of law has arisen and been decided most frequently in cases 
involving representations, because the materiality of a warranty 
in the absence of modifying statutes like those of Missouri is 
legally unquestionable. We turn therefore to those decisions 
for authoritative declarations of the law upon this subject. 

In 1846, a corporation of the state of New Hampshire issued 
a policy of insurance upon an application in which the assured 
had answered in the negative the question, “Is the property in- 
cumbered”, when there were two mortgages upon the insured 
property which was situated in the state of Massachusetts. The 
plaintiff met the defense that the policy was avoided by the mis- 
representation with the assertion that it was immaterial because 
the corporation -would have no lien upon the property for its 
premiums in any event. The Supreme Judicial Court of Mas- 
sachusetts answered this contention in these words :— 

“But, irrespective of the lien, whether the defendants would 
or would not have one, the misrepresentation was clearly a ma- 
terial misrepresentation. It was material for the insurers to 
know of the incumbrances, in reference to the responsibility of 
the insured, and his ability to meet his engagements to the com- 
pany ; it was material to know who was interested in or had any 
title to the estate; but more particularly and especially was it 
material for the defendants to know what interest the plaintiff 
himself had in the premises, and whether his estate was incum- 
bered or unincumbered. It is manifest that the defendants 
deemed this information material; and they put the direct ques- 
tion, and it was a proper and a practical question; and it was 
material that the plaintiff should answer it truly. The plaintiff, 
having given an untrue answer, whether by accident. mistake or 
design, it matters not, to.a direct, plain and practical question, 
cannot now be heard to say it was immaterial:” Davenport vs. 
New England Mutual Fire Ins. Co., 6 Cush. (Mass.), 340, 341. 

In 1859, one Patten had stated falsely in his application for in- 
surance in answer to an inquiry made by the underwriter that the 
property insured was not incumbered by mortgage or otherwise, 
and the application contained a covenant that his answers were 
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true so far as material to the risk. His counsel contended that 
the misrepresentation was not material, that “whether there has 
been such a misrepresentation as will avoid the policy is for the 
jury”, and cited Ins. Co. vs. Snyder, 16 Wend. (N. Y.), 482; 
Fletcher vs. Ins. Co., 18 Pick. (Mass.), 420; Ins. Co, vs. Cotheal, 
7 Wend. (N. Y.), 73. But the Supreme Judicial Court of New 
Hampshire said :— 

“We think it clear that, when the title of the insured is made 
the subject of special inquiry by the insurers, in reference to the 
existence of incumbrances upon it, the matter becomes ma- 
terial, and the representation is material to the risk, 
not so much because, if false, the property as — repre- 
sented would seem to be less exposed to conflagration than 
it actually is in its true condition, but because the matter which 
is the subject of the misrepresentation is material to be fairly 
and truly disclosed, in order to enable the company to judge cor- 
rectly in reference to the propriety of assuming the risk, and 
the terms upon which it is to be taken. The article of the rules 
and regulations which declares that the policy shall be void if 
the application does not contain a full, fair and substantially 
true representation of all the facts and circumstances respecting 
the property, so far as they are material to the risk, is to be con- 
strued in the same sense, as equivalent to saying, so far as it 
may be material to the company to know them, in order to esti- 
mate the risk correctly. The materiality of the facts and cir- 
cumstances is not to be understood as limited to their direct 
effect, in exposing the property to more or less danger from fire, 
but as extending to all other considerations necessarily affecting 
the nature and character of the risk. These views are fully sus- 
tained by the authorities cited by the defendants’ counsel, and 
they would seem to be decisive of the case. There is nothing 
for the jury upon this point, as the falsity of the representation is 
admitted, and its materiality appears as matter of law:” Pat- 
ten vs. Ins. Co., 38 N. H., 338, 345. 

In 1883, one Brehm made the same answer to the same ques- 
tion when there was a mortgage of $450 and interest upon the 
property insured. The Supreme Court of Indiana quoted with 
approval a paragraph which appears in the second edition of 
Wood on Fire Insurance at section 120, and the cases which 
have been reviewed and held that the representation was ma- 
terial to the risk as a matter of law: Indiana Ins. Co. vs. Brehm, 
88 Ind., 578, 581. 
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In Vankirk vs. Citizens’ Ins. Co. (79 Wis., 627) a case in which 
no question had been asked or answered, and no condition or 
stipulation regarding incumbrances had been made, but in which 
there was an alleged breach of a covenant that no fact material 
to the risk had been concealed, the Supreme Court of Wiscon- 
sin said of an incumbrance of $1,035 which had not been dis- 
closed :— 

“The existence of the mortgage was a fact material to the 
risk and no proof of its materiality was necessary. Hence it was 
not error to exclude such proof which the Circuit Court did. 
Such proof would have been inconsequential.” 

In Byers vs. Ins. Co. (35 Ohio St., 606, 614) the condition in 
the policy was that any: false representation material to the risk 
should avoid it. The assured had represented that a mortgage 
on the property was $2,000 when it was $3,440. The Supreme 
Court of Ohio held that this misrepresentation was material to 
the risk as a matter of law. 

In Lee vs. Agricultural Ins. Co. (79 Iowa, 379) error was as- 
signed because the court below refused to admit evidence that 
a chattel mortgage for $125, to secure the mortgagee as surety 
for the debt of another which he had not yet been called upon 
to pay, was immaterial to the risk, and to submit that question 
to the jury, but the court said :— 

“The giving of the chattel mortgage is, beyond question, an 
increase of the risk, and a decrease of the defendant’s security, 
because thereby the assured lessened his interest in the insured 
property. It makes no difference that a right of action had not 
accrued upon the mortgage. It was a depletion of the assured’s 
interest in the property, to the extent thereof, from its execution 
and delivery.” 

To the same effect are Shoemaker vs. Glens Falls Ins. Co., 60 
Barb. (N. Y.), 84, 101; Hinman vs. Hartford Fire Ins. Co., 36 
Wis., 159; Fuller vs. Madison Mutual Ins. Co., 36 Wis., 604; 
Ryan vs. Fire & Marine Ins. Co., 46 Wis., 671. 

And in Brenner vs. Connecticut Fire Ins. Co. (99 Mo. App., 
718, 720) a case decided in 1903, six years after the statutes on 
which the plaintiff relies were enacted, the Court of Appeals 
held that a false warranty of no incumbrance, when there was 
a mortgage of $421 upon the property, was material to the risk 
as a matter of law and fatal to the policy, unless it was waived, 
and said :— 

“It has been repeatedly held that the existence of a mortgage 
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upon property at the time of insurance, contrary to the terms of 
the policy and contrary to the warranty in the application that 
the property was not so mortgaged, rendered the policy void: 
Walker vs. Ins. Co., 62 Mo. App., 209; American Ins. Co. vs. 
Barnett, 73 Mo., 364; Crook vs. Ins. Co., 38 Mo. App., 582; 
Boggs vs. Ins. Co., 30 Mo., 63.” 

In opposition to this array of authorities counsel cite Phenix 
Ins. Co. vs. Coomes (Ky., 20 S. W., 900), in which that court 
held as a matter of law that a lien of $600 on the insured prop- 
erty was not material to the risk of the insurance, and there is 
a decision of the Supreme Court of South Dakota that as a mat- 
ter of law a slight variance in the amount of an incumbrance 
from the amount stated by the assured is not material to the 
risk in McNamara vs. Dakota Fire & Marine Ins. Co., 1 S. D., 
342. It may be that from the multitude of decisions upon insur- 
ance policies opinions may be found to the effect that the ma- 
teriality to the risk of a warranty or a representation regarding 
the incumbrances upon the property insured is a question for 
the jury. However that may be, the long-established and 
familiar rule of law, the more convincing reasons, and the great 
weight of commanding authority are otherwise, and after a care- 
ful consideration of the question which is involved in this case 
our conclusions are these :— 

Under sections 7973, 7974 and 7975 of the Revised Statutes of 
Missouri 1899 (Ann. St. 1906, pp. 3791, 3792), warranties of facts 
or conditions in applications for or policies of insurance there 
specified which are material to the risks taken thereunder are 
unaffected by these provisions of the statutes. The materiality of 
any such warranty to the risk taken under it is a question for the 
court as a matter of law in every case where the character of the 
warranty, or the entire evidence relative to the materiality is 
such that a decision but one way may be lawfully sustained by 
the court. It is for the jury where all the admissible evidence is 
such that a decision eithes way may be lawfully sustained by 
the court, 

The materiality to the risk of a warranty regarding the ex- 
istence or the amount of an incumbrance upon the property in- 
sured thereunder is a question of law for the court. A warranty 
regarding the existence or the amount of an incumbrance upon 
property insured thereunder is material to the risk as a matter 
of law. Knowledge by the underwriter whether or not there is 
an incumbrance upon the property he insures, and of the amount 
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of any existing incumbrance thereon, is always material to the 
risk as a matter of law. The court below fell into an error in 
submitting the question of the materiality of the warranty that 
there was no incumbrance upon the insured property to the jury, 
and the judgment must be reversed, and the case must be re- 
manded to the court below for another trial. 

It is so ordered, 


SUPREME COURT OF ALABAMA. 


MANHATTAN LIFE INS. CoO. 

v8. 
VERNEUILLE.* 

Under a statute providing that no company shall make any contract or 
agreement as to the policy other than is plainly expressed therein, 
conditions in the application cannot be treated as part of the con- 
tract unless incorporated expressly, or by reference, in the policy. 


Questions of pleading decided. 
When failure to furnish proofs of death cannot be pleaded. 


Appeal from Law and Equity Court, Mobile County. Action 
by Carrie C. Verneuille against the Manhattan Life Insurance 
Company. From a judgment for plaintiff defendant appeals. 

The complaint is in code form. The following pleas were 
filed thereto: (1) The general issue. ‘“(2) The defendant did 
not enter into the alleged contract sued on. (3) The alleged 
contract of insurance sued on never became binding upon the 
defendant. (4) The policies sued on never became binding on 
the defendant, for that it was executed by defendant in pursu- 
ance of a written application of George W. Verneuille to de- 
fendant, made on or about April 29, 1906, which application pro- 
vided that there should be no contract of insurance until a policy 
should be issued by the defendant and manually received and 
accepted during the good health of said applicant, and that said 
policy was not manually received and accepted during the good 
health of said applicant. (5) The policy sued on never became 
binding upon defendant, for that it was executed by defendant 
" % Decision rendered May 14,1908. 22 2 2... | 
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in pursuance of the written application of George W. Verneuille 
to defendant, made on or about April 29, 1906; that by the terms 
of said policy the statement and covenant contained in said ap- 
plication were made a part of said policy; that-in and by said 
application it was expressly agreed that there should be no con- 
tract of insurance until a policy should be issued by defendant ~ 
and manually received and accepted during the good health of 
the applicant; that said policy was not manually received and 
accepted during the good health of said applicant. (6) Plaintiff 
ought not to recover on the policy sued on, for that, on or about 
April 28, 1906, the said George W. Verneuille made a written 
application to defendant for said policy, in which application he 
agreed that it should be a part and the basis of such contract of 
insurance, and further expressly agreed therein that there should 
be no contract of insurance unti! a policy should be isued by 
defendant and manually received and accepted during the good 
health of the applicant, and that said policy was not manually 
received and accepted during the good health of the applicant. 
(7) Defendant says that in and by the terms of said contract or 
policy of insurance sued on the statement and covenant con- 
tained in the application of said George W. Verneuille to the 
defendant, made on or about April 29, 1906, for said policy, the 
foundation of this suit, were plainly and expressly made a part 
of said policy issued to said Verneuille by said defendant; that 
in and by the terms and covenants of said application and said 
entire contract of insurance it was expressly agreed and pro- 
vided that there should be no contract of insurance until a policy 
should be issued by defendant and manually received and ac- 
cepted during the good health of said applicant,.and defendant 
avers that said policy was not manually received and accepted 
during the good health of said applicant, but while said George 
W. Verneuille was lying on his deathbed, suffering from a se- 
vere illness, to wit, meningitis, from which said disease said 
applicant in less than three days thereafter died.” (8) Same as 
7 down to and including the words, “thereafter died”, and add- 
ing: “And defendant says that said receipting and accepting 
said policy here sued on, under said circumstances and during 
the said illness of said George W. Verneuille, increased the risk 
of loss on the said property. Wherefore defendant says that it 
is not liable.” (9) Same as 7 down to the words, “thereafter 
died”, and adds: ‘“‘And defendant says that said receipting and 
accepting of said policy here sued on under said circumstances 
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and during the said illness of said Verneuille was done with 
actual intent to deceive said defendant.” (10) Same as 9, ex- 
cept that it alleges that the receipting and accepting and its 
circumstances was a fraud upon the defendant. 

Demurrers were interposed separately to pleas 2, 3, 4, 5 and 
6 on the following grounds: “(1) The allegation of the pleas 
that the contract of insurance never became binding upon the 
defendant was a mere conclusion of the pleader. (2) The pleas 
fail to state any fact showing that the defendant was ignorant of 
the fact that the said Verneuille was not in good health at the 
time said policy was manually received and accepted. (3) The 
pleas fail to deny that said policy was issued and delivered to 
said Verneuille by the defendant and received and accepted by 
him. Said pleas fail to state any fact showing that, the said Ver- 
neuille was actuated by any fraud in receiving or accepting said 
policy or contract of insurance from the defendant while he was 
not in good health. (4) Said pleas fail to aver facts showing 
that said application for insurance is attached to or became a 
part of the policy sued on. (5) Said pleas fail to aver or state 
any fact showing that the agreement that there should be no 
contract of insurance until a policy should be issued by the de- 
fendant and manually received and accepted during the good 
health of the applicant was plainly expressed in the policy upon 
which this suit was brought. (5%) It is not alleged or averred 
that it was expressed in the policy sued upon that there should 
be no contract of insurance until the said policy should be issued 
by the defendant and manually received and accepted during the 
good health of said Verneuille. (6) The plaintiff is not bound 
by any statement or agreement contained in said application, un- 
less said agreement was also plainly expressed in the policy 
issued thereon, and no facts are stated showing that there 
was any agreement, plainly expressed in the policy sued 
upon, that there should be no contract of insurance until 
the policy was issued by defendant and manually received and 
accepted during the good health of the said Verneuille.” Practi- 
cally the same demurrers were filed to pleas 7, 8, 9 and Io. 

The following are the assignments of error as to the admis- 
sion of evidence: “(1) To the introduction of the policy in 
evidence. (2) To the introduction in evidence of the application. 
(3) In sustaining appellee’s objection to question propounded 
to plaintiff, ‘Was this policy sued on ever placed in the hands of 
George W. Verneuille?’ also the question, “To whom was this 
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policy delivered? and the question, ‘When was the premium paid 
on this policy?’ ” 
There was judgment for plaintiff in the sum of $2,220. 


BESTOR, BESTOR & YOUNG and FRED S. BALL, for Appellant. 
Firts, LEIGH & Leicu, for Appellee. 


ANDERSON, J. 

Section 2602 of the Code of 1896, in attempting to regulate 
insurance, says: “No life, nor any other insurance company, 
nor any agent thereof, shall make any contract of insurance, nor 
agreement as to a policy contract, other than is plainly ex- 
pressed in the policy issued thereon”, etc. The language 
quoted is clear and unambiguous. It means what it says and 
says what it means. To hold that the insured is bound by any 
anterior or contemporaneous agreements, not plainly expressed 
in the policy, would strike down both the spirit and letter of the 
statute. Certainly the parties could, in the absence of the stat- 
ute, make the application a part of the contract by proper ref- 
erence thereto, and without setting out said agreement in the 
policy ; but to hold that they can do so in the very face of this 
statute would be to emasculate it. It was intended to prevent 
the very conditions set up in the defendant’s special pleas, and 
to relieve the insured from any statements or agreements not 
plainly expressed in the policy. The trial court did not err in 
sustaining the demurrers to the defendant’s pleas numbered 
from 3 to 10, inclusive. 

The trial court will not be put in error for sustaining the de- 
murrer to plea 2, as the defendant got the benefit of same under 
plea 1. The complaint sets up a contract of insurance between 
the insured and the defendant. Plea 1 denies the allegations of 
the complaint, and plea 2, in effect, does the same thing. Nor 
do we think the second plea is a plea of non est factum: Code 
1896, § 3353, form 33; L. & N. R. R. Co. vs. Trammell, 93 
Ala., 350. 

Regardless of the rule of practice adopted by the trial court 
for amending pleas, the declination to allow the defendant to 
file the additional pleas, 11 to 16, inclusive, was not reversible 
error. Each of them predicated the defense upon matter con- 
tained in the application, but which was not claimed to be in the 
policy, and was demurrable. It is not error to refuse an amend- 
ment to which a demurrer would be sustained: Beavers vs. 
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Hardie Co., 59 Ala., 570; Nash vs. Southern R. Co., 136 Ala., 
182. 

The complaint was in code form; and, in the absence of a 
plea denying the execution of the policy, the plaintiff made out 
a prima facie case by introducing the policy and proving the 
death of the assured and that defendant had notice thereof. 
There was proof of death, and the evidence further afforded an 
inference that defendant had notice of same. The failure to 
formally furnish proof of death, etc., as required by the policy, 
was not available to the defendant under the general issue, but 
should have been specially pleaded: 25 Cyc., 924, 925. 

Under the issues presented by the pleading, upon which the 
case was tried, the trial court committed no reversible error in 
ruling upon the evidence. 

The judgment of the Law and Equity Court is affirmed. 

Affirmed. 


SUPREME COURT OF ALABAMA. 


NORWICH UNION FIRE INS. SOCIETY 
v8. 
PRUDE Et AL.* 


An allegation that the policy was payable to an estate of P., but that 
plaintiffs are the real parties interested, in whom was the ‘sole legal 
and equitable title, was not demurrable as not showing that title 
was ever in the estate and the relations of plaintiff to it. 


The policy provided that it should be void if the interest of insured was 
not truthfully stated, or were other than the sole and saeeneons 
ownership. 


Held, That an allegation of this fact coupled with an explanation of the 
true character of a title, where the insurance had been in the name 
of an estate, did not in this case show a misrepresentation of title. 


A plea setting up that the policy stipulated that it should be void in case 
of fraud is defective in not setting out the policy conditions them- 
selves which rendered it void. Such conditions should at least be 
set out in substance. 


Appeal from Tuscaloosa County Court. Action by Agnes 
Prude and others, by next friend, against the Norwich Union 
Fire Insurance Society. From a judgment for plaintiffs, de- 
fendant appeals. 


% Decision rendered Feb. 4, 1907. 
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The fifth count as amended is in the following language: 
“Plaintiffs claim of defendant the further sum of $600, the value 
of a dwelling house which defendant, on the 16th day of March, 
1904, insured against loss by fire and other perils in the policy 
of insurance mentioned for the term of one year, which house 
was totally destroyed by fire on, to wit, the 19th day of March, 
1904, of which defendant has had notice; and the plaintiffs fur- 
ther aver that said policy of life insurance on its face was pay- 
able to the estate of Lucy A. Prude, and the plaintiffs further 
aver that they are the parties really interested in said contract 
of insurance and are the beneficial owners of the same; and the 
plaintiffs further aver that the legal and equitable title of said 
contract of insurance was in them, and in them alone, both at 
the time of the issuance of said policy and at the time of the 
loss; and plaintiffs further aver that at the time of the issuance 
of said contract of insurance the said defendant was a member 
of the Southeastern Tariff Association, or in some way or man- 
ner connected with the same, and had an agreement or under- 
standing with said tariff association about the rates which should 
be charged or fixed on any particular class of insurance risks; 
and plaintiffs further claim of defendant the sum of $150 dam- 
ages as a penalty prescribed by section 2620 of the Code of Ala- 
bama, together with the interest on said sum of money.” 

Demurrers were interposed to this count as follows: “(1) 
The allegation thereof that plaintiffs are the parties really inter- 
ested in said contract of insurance and are the beneficial owners 
of the same is a mere conclusion of the pleader, unsupported by 
any facts averred. (2) It fails to show that ‘said premises were 
ever the property of Lucy A. Prude, deceased. (3) It fails to 
show whether there is or is not an estate of Lucy A. Prude, de- 
ceased, and what, if any, is the relation of said parties plaintiff 
to said estate. (4) It does not appear whether the said Lucy 
A. Prude, if dead, died intestate or testate. (5) So far as ap- 
pears, it may be that there was an outstanding life estate in the 
premises insured in a surviving husband of said Lucy A. Prude, 
and it does not appear that one of the plaintiffs is such surviv- 
ing husband. (6) So far as appears from said count, the al- 
leged indebtedness arose in the lifetime of said decedent, and 
was personal property of decedent at the time of her death. (7) 
So far as appears from said count, the alleged indebtedness is 


only collectible by the administrator of said deceased, and it 
Vou, XXX VIJ.—57. 





898 Insurance Law Journal. [Oct., 


does not appear whether or not there is an administrator of said 
estate.” These demurrers were overruled. 

The defendant filed the following pleas: Plea A: “Comes 
the defendant and for plea to the second count as amended says 
that in and by said policy of insurance it was stipulated and set 
forth that this entire policy shall be void if the interest of the 
insured in the property be not truthfully stated herein, and it 
is further provided in said policy that the same shall be void if 
the interest of the insured be other than unconditional and sole 
ownership. Said policy was made payable to the estate of said 
Lucy A. Prude and insured as the property of said estate. There 
was in said policy no other statement of ownership of said insured 
property. Said policy was taken out by one J. Oscar Prude, 
who was the administrator of said estate. By the death of said 
decedent, who died intestate, said J. Oscar Prude, who is the 
surviving husband of decedent, inherited one-half of her per- 
sonal property absolutely, and a life estate in all of her realty, 
subject to the payment of debts. Subsequent to the death of 
said decedent, but prior to the issue of said policy, said J. Oscar 
Prude had become the administrator of said estate by appoint- 
ment of the Probate Court of Tuscaloosa County, Ala., and had 
further conveyed unto the plaintiffs in this action his life estate 
in said insured property. When the policy was issued the said 
house thereby insured did not belong to the estate of Lucy A. 
Prude. Neither the title nor the beneficiary interest therein re- 
posed as it was vested by the death of the said deceased. The 
plaintiffs were, at the issuance of said policy, absolute owners of 
said insured property in przsenti; whereas, by the death of 
their said mother they were only vested with the remainder es- 
tate therein, subject to the outstanding life estate in her hus- 
band, the said J. Oscar Prude. Therefore, when said policy was 
issued, and said property thereby insured as the property of the 
estate of said Lucy A. Prude, the interest of the insured in the 
property was not truly stated therein, nor was the interest of 
the insured in said property an unconditional and sole owner- 
ship.” This plea was adopted as an answer to the fifth count 
also. “(10) The plaintiffs ought not to have and recover in this 
action, for that the said policy of fire insurance provides that it 
shall be void in case of any fraud by the insured touching any 
matter relating to this insurance, or the subject thereof, whether 
before or after the loss. After said fire insured, in attempting 
to make a collection under said policy, fraudulently and falsely 
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represented to the insurance company that the said house was 
a good and substantially complete house; whereas, the insured 
well knew at the time of the making such representations that 
said house was not a good one, but a mere pretense for a house, 
unfit for human habitation, and of materially less value than a 
good house, such as it was represented to be.” 

The plaintiffs demurred to plea A as follows: “(1) Because 
said plea attempts to answer said complaint and to avoid said 
policy sued on by alleging a breach of warranty or conditions of 
said policy, in that ‘if the interest of the assured in said policy be 
not truthfully stated therein, or if the interest of the assured be 
other than the unconditional and sole ownership, the policy or 
contract shall be void’, and yet does not allege facts which, if 
true, would show a breach of either of the two conditions named; 
but the plea shows affirmatively that the plaintiffs were the sole 
and unconditional owners of the property at the time of the is- 
suance of the policy and at the time of the loss. (2) Because 
said plea shows that at the time of the isuance of the policy and 
at the time of the loss complained of the plaintiffs were the sole 
and unconditional owners of the property insured and the per- 
sons really interested in the contract of insurance. (3) Because 
it is not necessary that J. O. Prude should have had any interest 
or title in said property at the time of the issuance of the policy 
or the loss thereunder in order for the plaintiffs to maintain 
this action.” To the tenth plea, because it fails to allege any 
change in the conditions of the title of plaintiffs to said prop- 
erty after execution of the contract of insurance, and “(7) Be- 
cause any change in the title of the property before the execu- 
tion of the contract of insurance is immaterial and does not af- 
fect the validity of the insurance or the liability of defendant.” 


Henry Frrts, for Appellant. 
MAYFIELD & VERNER, for Appellee. 


DOWDELL, J. 

This is the second appeal in this case, and, as stated by coun- 
sel for appellant in brief, the questions involved are much the 
same as raised on the former appeal: 145 Ala., 297. Since the 
remandment, however, of the cause, the fifth count of the com- 
plaint has been amended in conformity to suggestions contained 
in the opinion of Justice Anderson on former appeal as to what 
should be averred to constitute a good complaint. There was 
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no error, therefore, in overruling the demurrer to the fifth count 
as last amended. 

The second, third and fifth assignments of error are grouped 
in argument by counsel for appellant and insisted on only as 
presenting the same legal question as raised by the ruling of 
the lower court on the demurrer to plea A. This plea in the 
main is argumentative. Eliminating the argument and conclu- 
sions of the pleader, there are no facts stated in the plea incon- 
sistent with the alleged stipulations in the policy that require 
that the interest of the assured shall be truthfully stated, or that 
such interest shall not be Jess than unconditional and sole own- 
ership. That the policy is made payable to the “estate of Lucy 
A. Prude” is no reason for saying that this is an untruthful state- 
ment of the interest of the assured in the property. It was per- 
fectly competent for the parties by agreement to do this. The 
plea does not undertake to state as a fact that there was any 
misrepresentation or false statement. made in this respect, or 
that it was not well known by the defendant company, when it 
issued the policy, that the plaintiffs alone were interested as the 
assured. 

The tenth plea, to which a demurrer was sustained, was bad, 
and subject to the demurrer. This plea fails to set out the 
policy, or the conditions contained in it, the alleged breach of 
which is relied on as a defense. The statement in the plea 
“that said policy of fire insurance provides that it shall 
be void in case of any fraud by the insured touching any 
matters relative to this insurance or the subject thereof, whether 
before or after the loss”, is but the statement of the opinion or 
conclusion of the pleader. Good pleading requires that the con- 
ditions of the policy, at least in substance, shall be set out in the 
plea, in order that the court may determine on demurrer whether 
the facts stated as constituting the breach relied on as a defense 
in law amounted to a breach of the conditions. 

The portion of the oral charge of the court to which an ex- 
ception was reserved was in substance the statement of the 
provision of the statute (sections 2619, 2620, of the Civil Code 
of 1896). If the defendant supposed that the charge had any 
tendency to mislead the jury, it was open to it to request an ex- 
planatory charge. 

The complaint contained a substantial cause of action, and 
the evidence supported it. The general charge requested by the 
defendant was refused. The evidence has been carefully con- 
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sidered by us, and there is no sufficient reason for saying that 

the court erred in overruling the motion for a new trial. No 

error appearing in the record, the judgment is affirmed. 
Affirmed. 


SUPREME COURT OF GEORGIA. 


CHANDLER 
v3. 


MUTUAL LIFE & INDUSTRIAL ASS’N 
OF GEORGIA.* 


Declarations of a person since deceased against his interest, and not 
made with a view to pending litigation, are admissible in evidence 
in any case. 


The admission of immaterial evidence, without harmful effect, is not 
cause for a new trial. 


One has no insurable interest in the life of his brother-in-law merely 
because of the existence of such relationship. 


“When a portion of a charge, which is complained of generally, con- 
tains several distinct propositions and one or more of the same is 
correct in the abstract, then the general assignment of error is not 
good, and will not be further considered, because it in effect improp- 
erly alleges that all of such portion is erroneous, and does not show 
to which of the propositions, the correct or the erroneous, it is in- 
tended to take exception.” 


As it manifestly appears that the movant and his counsel, by the ex- 
ercise of ordinary diligence, could have obtained knowledge before 
trial, of the alleged newly discovered evidence, it was not cause for 
a new trial. 


Error from Superior Court, Clarke County. Three suits by 
C. C. Chandler against the Mutual Life & Industrial Association 
of Georgia. On the trial, the suits were consolidated, and, 
judgment having been rendered for defendant, plaintiff brings 
error. 

Statement of facts by Fis, C. J. 

C. C. Chandler brought three suits,against the Mutual Life 
& Industrial Association of Georgia, each based upon a separate 
policy of insurance isued by defendant, insuring the life of W. 
R. Yerby for the benefit of the plaintiff. The petition alleged: 
The plaintiff was creditor of Yerby, who authorized and directed 
him to make applications to the defendant for the issuance of 

* Decision rendered, July 20, 1908. Syllabus by the Court. 
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the policies sued on, and that plaintiff should be named as the 
beneficiary therein, for the purpose of protecting and indemni- 
fying him against loss of any portion of his claims of indebted- 
ness against Yerby in the event of his death. Plaintiff agreed 
with Yerby and with defendant that, for this purpose, plaintiff 
would pay Yerby’s initiation fees, as well as his annual dues and 
death assessments on the policies. The policies were issued on 
July 4, 1903, and Yerby died on June 25, 1905. The defendant 
pleaded that the policies were obtained by fraud, in that plaintiff 
himself made the applications for the same, falsely and fraud- 
ulently representing to defendant and its agents that Yerby had 
made them out and signed them, whereas plaintiff had signed 
the applications without the knowledge or consent of Yerby, 
and that plaintiff furthermore falsely and fraudulently repre- 
sented to defendant and its agents that Yerby was in good 
health and in an insurable condition physically at the time the 
applications were made and the policies issued, when, as de- 
fendant has since discovered, at that time Yerby had for years 
been a physical wreck, administering morphine constantly to 
himself, and was otherwise unfit for insurance. Defendant de- 
nied that plaintiff was a creditor of Yerby; and further pleaded 
in bar of the recovery that Yerby committed suicide. The plea 
of suicide, however, was not insisted on. On the trial the three 
cases were consolidated and tried as one. A verdict was ren- 
dered in behalf of the defendant. The plaintiff made a motion 
for a new trial, which was overruled, and he excepted. 


J. A. B. MawArrry, H. S. WeEstT and SHACKELFORD & 
SHACKELFORD, for Plaintiff in Error. 
J. J. SrricKLANnpd and E. K. Lumpxrin, for Defendant in Error. 


Fisu, C. J. (after stating the facts as above). 

1. A letter written by Yerby to C. B. Chandler on June to, 
1904, was admitted in evidence over the objection of the plaintiff. 
In the letter was this language: “I repeat that I have not in 
the last twenty years made myself, or authorized any one to 
make, applications whatever for insurance of any kind. I have 
not even discussed the matter, except with Ralph Chandler, 
whose proposition I positively declined.” The court also per- 
mitted C. B. Chandler to testify, over plaintiff's objections, that 
both before the receipt of the letter and afterward Yerby stated 
to him that he had no insurance on his life; that he had made 
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no applications for any, nor authorized any one to make applica- 
tions for him, except Ralph Chandler; that he (Yerby) was not 
on good terms with C. C. Chandler, and that, if he had applied 
for insurance on his (Yerby’s) life, it was without his knowledge 
or consent. The objections urged against the introduction of 
this letter and this testimony of C. B. Chandler were that they 
were irrelevant and immaterial; that they were not between the 
parties to the case; were hearsay, and were subsequent to the 
issuance of the policies. These objections were not meritorious. 
Without considering whether Yerby had the right to change the 
beneficiary in the policies, if they were issued as plaintiff con- 
tended they were, it is clear that Yerby had at least a contingent 
interest under them, as the policies contained the following pro- 
vision :— : 
The claim hereunder to be paid to C. C. Chandler, brother- 
in-law; * * * or, if the member insured should survive the 
aforesaid beneficiary, then to any other beneficiary that may 


be named by him; * * * or, in the absence of such named 
beneficiary, then to his * * * administrator or executor. 


Besides, if the policies were isued as plaintiff contended, it 
was to Yerby’s interest that the indebtedness which he owed the 
plaintiff should be paid from the proceeds of the same, if he died 
before paying it himself. So the declarations, written and oral, 
of Yerby objected to were self-deserving, and for this reason ad- 
missible. ‘Declarations and entries of a person, since deceased, 
against his interest, and not made with a view to pending liti- 
gation, are admissible in evidence in any case:” Civ. Code 1895, 
§ 5181. “Admissions made by a third person against his in- 
terest, as to a fact collateral to the main issue between the liti- 
gants, but essential to the adjudication of the cause”, are re- 
ceived in evidence: Id. § 5191; Massee-Felton Lumber Co. vs. 
Sirmans, 122 Ga., 297. 

2. Error was assigned upon the admission in evidence of the 
proofs of the death of Yerby, signed by plaintiff, “on the ground 
that they were immaterial and irrelevant, and that counsel for 
defendant had admitted that proper proof of the death had been 
made”. It is not apparent from this ground of the motion how 
this evidence, granting that it was irrelevant and immaterial, was 
harmful to plaintiff. It is well settled that the admission of im- 
material evidence, the effect of which is harmless, is not cause 
for a new trial. See collation of cases on this point in 14 
Michie’s Enc. Dig. of Georgia Reports, 414. 
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3. One ground of the motion was: “Because the court erred 
in admitting the evidence of a number of witnesses to show that 
W. R. Yerby came to his death by suicide, it being stated by 
counsel for defendant that the evidence of said witnesses going 
to show suicide was not to set up the defense of suicide, but to 
show the condition of Yerby’s health. Counsel for plaintiff ob- 
jected to all the testimony hereinafterward set out, because it 
was irrelevant and would tend to prejudice the jury, that it was 
immaterial, and would not illustrate the condition of the health 
of Yerby. The testimony objected to was as follows: The tes- 
timony of J. W. Matthews: ‘I saw something that indicated the 
cause of his death, a wound in the side of the head supposed to 
be a pistol wound. ! saw the pistol. Mr. Jarret had it, I think. 
I did not see how many times it had been fired.’ The testimony 
of Sabe Moon, as follows: ‘When they would send for me, I 
never saw him try to kill himself in my life. He would be just 
a little fractious.’”” The testimony of other witnesses tending to 
show that Yerby committed suicide was also set out in this 
ground of the motion; but the trial judge certified that no ob- 
jection was made to this other testimony. We do not see where- 
in the testimony of Moon was hurtful to plaintiff. Nor is it 
apparent how the testimony of Matthews tended to prejudice 
the jury. It did not show or even tend to show in our opinion 
suicide on the part of Yerby, but merely that his death was 
caused by what seemed to be a pistol wound; and the admis- 
sion of this testimony, even though irrelevant and immaterial, 
was apparently harmless, and therefore not cause for a new 
trial. 

4. The following testimony of Henry Williams was objected 
to by the plaintiff: “He (Yerby) sent by me to Athens for 
morphine, and I got it for him and carried it back, and gave it 
to him in a little vial. I do not know a thing in the world about 
what he did with it.” The objections to this testimony were 
that it was irrelevant and immaterial; that what the witness tes- 
tified to “occurred after the policies had been issued, and did 
not illustrate the condition of his (Yerby’s ) health at the time 
the policies were taken out.” It does not appear from the tes- 
timony objected to that the witness had procured morphine for 
Yerby after the issuance of the policies; but, granting that this 
point was made by the objection to the testimony, it still does 
not appear how long after the issuance of the policies the wit- 
ness procured the morphine for Yerby. If it was procured im- 
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mediately thereafter, the testimony might tend to throw some 
light upon the condition of Yerby’s health at the time the poli- 
cies were issued. At any rate, we do not think that the admis- 
sion of this testimony, even if erroneous, was sufficient of itself 
to cause a new trial to be granted. There was nothing in the 
policies stipulating against the use of morphine or other nar- 
cotics. 

5. Complaint was made that “the court erred in charging the 
jury as follows: “The court instructs the jury that one has no 
insurable interest in his brother-in-law; and in this case, if the 
contracts of insurance were issued to the plaintiff as the brother- 
in-law of Yerby, pure and simple, then the said contracts of 
insurance are illegal, and the plaintiff cannot recover of defend- 
ant upon this ground simply for the reason that in law one has 
no insurable interest in his brother-in-law.’” No specific error 
was assigned upon this charge. The court evidently meant to 
instruct the jury that plaintiff had no insurable interest in the 
life of Yerby merely because he was his brother-in-law. This 
seems apparent from the language of the portion of the charge 
excepted to, but it is manifest when the next sentence of the 
charge is consideted, which was as follows: “While a valid 
contract of insurance cannot lawfully be taken on the life of an- 
other by one who has no insurable interest therein, because it 
contravenes public policy, yet, as one has an insurable interest 
in his own life, he may lawfully procure insurance thereon for 
the benefit of another person whose interest he desires to pro- 
mote. Such a contract cannot be defeated for the want of insur- 
able interest in the beneficiary, when it appears that the person 
whose life was insured acted for himself in good faith to pro- 
mote the benefit of the beneficiary in taking out the policy. A 
contract so entered into is in no sense a wagering or specu- 
lative one. * * * If Yerby acting for himself, in good faith, 
authorized the plaintiff to make the applications for these poli- 
cies, and authorized the plaintiff to sign his name to the appli- 
cation, and then had these policies of insurance taken out on his 
life, he directing the plaintiff to be the beneficiary therein, then 
the defendant would be liable to the plaintiff.” The court fur- 
ther instructed the jury on the same line. There was therefore 
no merit in this assignment of error. 

6. A general assignment of error was made on another long 
excerpt from the charge of the court, in which the following 
language was used: “The evidence introduced upon this subject 
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[suicide] cannot be considered by you for the purpose of de- 
fense upon the ground of suicide. The defense of suicide is not 
in this case.” This instruction was correct. “When a portion 
of a charge, which is complained of generally, contains several 
distinct propositions and one or more of the same is correct in 
the abstract, then the general assignment of error is not good, 
and will not be further considered, because it, in effect, improp- 
erly alleges that all of such portion is erroneous, and does not 
show to which of the propositions, the correct or erroneous, it is 
intended to take exception.” Anderson vs. Southern Ry. Co., 
107 Ga., 500. Of course, this principle applies with peculiar 
force when, as in the present case, the instructions excepted to 
contain matter which is clearly correct in the concrete. The 
quotation which we have made from the portion of the charge 
excepted to correctly stated the law, as applicable to the facts of 
the case, relative to the defense of suicide; and hence the rule 
just cited is directly in point, and the general assignment of 
error is not good. 

7. A ground of the motion was based on the alleged newly dis- 
covered evidence of Augusta Yerby, sister of W. R. Yerby, the 
insured and sister-in-law of the plaintiff, contained in her affi- 
davit, to the effect that her brother had informed.her more than 
once that his life was insured for the benefit of the plaintiff, and 
that the insurance was satisfactory to him, and deposing to 
other facts tending to show that Charlie Chandler, brother oi 
plaintiff, and Charlie’s wife, who were not on good terms with 
plaintiff, endeavored to induce the insured to make statements 
showing that plaintiff had taken out the insurance without the 
knowledge or consent of Yerby. Another ground was based on 
the alleged newly discovered evidence of E. H. Borders, em- 
braced in his affidavit, to the effect that on or about July 1, 1903, 
W. R. Yerby informed deponent that he (Yerby) had authorized 
plaintiff to take out the insurance policies on his life, payable 
to plaintiff, and that plaintiff was to pay the premiums thereon, 
and that the purpose of the insurance was to secure the indebt- ~ 
edness due the plaintiff by Yerby. On the hearing of the mo- 
tion for a new trial, several affidavits were submitted by the re- 
spondent, to the effect that Augusta Yerby was living with her 
brother W. R. Yerby at the time of his death and for some time 
previous thereto, and that they lived near the home of the plain- 
tiff, and that immediately after the death of her brother W. R. 
Yerby she went to live with pleintiff as a member of his family, 
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and had lived with him continuously since that time, and was so 
living with him at the time of the trial. There were also sub- 
mitted by respondent affidavits denying the statements in the 
deposition of Augusta Yerby as to Charlie Chandler and his 
wife endeavoring to procure statements from Yerby as she had 
deposed. Respondent also submitted affidavits to the effect that 
Borders was a close and intimate friend of plaintiff, living in 
one of plaintiff's houses, next door to him, was present at the 
trial, was sworn and examined as a witness in the case for the 
plaintiff, and appeared to take great interest therein. Nothing 
in denial of these affidavits was submitted by movant. It is ap- 
parent that movant and his attorneys had failed to exercise ordi- 
nary diligence prior to the trial to obtain this alleged newly dis- 
covered evidence. With any sort of diligence it seems that 
what Augusta Yerby knew on the subject could have been dis- 
covered by movant, as before the death of her brother W. R. 
Yerby she, according to her own affidavit, lived with him, within 
one hundred yards of the residence of plaintiff, and after his 
death in June, 1905, and up to the time of the trial in April, 1906, 
she, according to the affidavits introduced by respondent, was a 
member of the plaintiff’s family: Atlanta Rapid Transit Co. vs. 
Young, 117 Ga., 349. The same lack of due diligence on the part 
of the plaintiff seems apparent in reference to the alleged newly 
discovered testimony of Borders. Due diligence ought to have 
enabled the plaintiff to discover what facts helpful to his cause 
were within the knowledge of his next-door neighbor and inti- 
mate friend, especially when plaintiff intended to and did intro- 
duce him as a witness upon the trial of the case. This latter cir- 
cumstance alone fs sufficient to show that there was no abuse 
of discretion on the part of the trial judge in refusing to grant a 
new trial upon the ground of the motion based upon this alleged 
newly discovered evidence: Greer vs. Raney, 120 Ga., 290, and 
cases cited. 

The grounds of the motion not specifically dealt with by us 
were either not approved by the trial judge, or are treated as 
abandoned because not referred to in the brief of counsel for 
plaintiff in error. 

Judgment affirmed. All the Justices concur. 
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SUPREME COURT OF LOUISIANA. 


SUCCESSION OF RODER.* 


The plaintiff in rule sued for the possession of two insurance policies 
made in favor of the surviving children of the insured and others. 

The defense in rule sets out that the grandchildren are entitled to a 
proportion of the proceeds on these policies corresponding to their 
interest in the succession of the insured. 

The beneficiaries are the surviving children. The three children who 
departed this life prior to the insured are not included among the 
beneficiaries, nor the grandchildren. 


The words used to designate the beneficiaries show that the surviving 
children were those intended. The policy provided, further, if there 
are no surviving children, then to the executors, administrators or 
assigns of the insured. 


The assured made the policy payable to his wife; if she died, then to 
the children surviving, then to his succession, without reference to 
grandchildren. 


Appeal from Civil District Court, Parish of Orleans. In the 
matter, of the succession of Frank Roder. Rule by Frank J. 
Roder for the possession of policies of life insurance. Mrs. C. 
A. Tessier and others appeared. From a judgment for Frank 
J. Roder, they appeal. 


DINKELSPIEL, HART & DAVEY, MCCLOSKEY & BENEDICT, 
and Henry L. Favrot, for Appellants. 

Dart & KERNAN, for Appellee, executrix. 

ERNEST TouURO FLORANCE, /or other Appellees. 


BREAUX, C.J. 

This is a demand by the grandchildren of the late Frank 
Roder for recognition of their asserted rights to part of the pro- 
ceeds of insurance on his life. 

The record informs us that the insured departed this life tes- 
tate on February 23, 1907. 

Two sons survive him, Henry and Frank, and grandchildren, 
descendants of three daughters. These grandchildren are 
Theresa, wife of Henry Baudin, and Ruth, wife of Charles A. 
Tessier, sole surviving children of Caroline J. Roder (daughter 
of the late Frank Roder), who was the wife of George Jargens. 
She died April 8, 1884. Another of these grandchildren is Ar- 


% Decision rendered, May 11, 1908. Syllabus by the Court. 
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gentine M. Anderson, only child of Mrs. Amelia Roder, another 
daughter of the late Frank Roder, who died on January 25, 
1907; and the others are Ernest J. Coullon and Marie Louise 
Coullon, the only surviving children of the late Emma Roder, 
another daughter, who died on March 31, Igo!. 

After the death of the first wife of Frank Roder (Mrs. Theresa 
Roder) he was twice married. He left no children by either of 
the Jast two marriages. 

The surviving widow of Frank Roder, Mrs. Emilie Eyre, was 
his executrix and universal legatee. 

On March 11, 1872 (at which time the first wife was living), 
the late Frank Roder insured his life with the Equitable Liie 
Insurance Company of the United States, in the sum of $10,000. 

At that date all of his children were living. 

The beneficiaries of the policy issued to him were his wife, if 
living, and, if not living, then the children of the assured. If 
no children were living, then the executors or assigns of the as- 
sured, 

The insurance company promised to pay the amount of the 
total insurance at its office in New York to the beneficiary or 
beneficiaries. 

Frank J. Roder, son of the late Frank Roder, proceeded by 
rule in this case for the possession of the two policies in ques- 
tion, containing the conditions just above stated, issued by the 
Equitable Life Insurance Company, as stated. He in effect de- 
nied the right of the grandchildren to recover on these policies. 

The testamentary executrix was made a party to this rule. 

She appeared in defense, and alleged among other things, 
that she had no interest, and asked that the demand against her 
be dismissed. 

The grandchildren then appeared, and in separate answers 
substantially alleged that it was not the intention of their grand- 
father, Frank Roder, to prefer any of his children or grandchil- 
dren by the use of the word “surviving”, but that his whole 
idea was to treat all alike; that “children”, the word used in 
the policy in the alternative of the grandmother, included the 
grandchildren as well. These appearers, the grandchildren, con- 
troverted generally the exclusive right claimed by the plaintiffs 
in rule. 

The asserted rights of the heirs of Mrs. Theresa Roder, the 
beneficiary, will be considered by us in the first place. 

These rights are to be settled as from the date she departed 
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this life. Under the terms and conditions of the policy, the 
capacity of the wife, the beneficiary, to receive, was made con- 
ditional upon her existence at the date of the death of her hus- 
band. As she did not outlive her husband, the proceeds could 
not go to her. She acquired no rights save on the condition 
stated, nor did her succession acquire any right at her deatn. 

The children of predeceased mothers (the deceased daughters 
of the late Frank Roder) could not inherit by representation of 
their mothers, as the mothers had not acquired any rights. The 
children of the assured, the living children alone, could take un- 
der the title: Sevier vs. Douglas, 44 La. Ann., 611. 

One of the policies was issued to the second wife of Frank 
Roder, to which the appellants (the defendants in rule, the 
grandchildren) make no claim. A paid-up policy was taken out, 
instead of the original policy which had been issued to the sec- 
ond wife, as just mentioned, and her name was not specially 
mentioned in taking out the paid-up policy, We are not con- 
cerned with the beneficiary in that case. It does not present a 
question before us for decision, 

It is sought, however, to strengthen the claim of the grand- 
children, appellants here, by urging that the declaration as to 
the beneficiary in this policy—this policy which was replaced by 
taking out the “paid-up” policy—shows that the intention of the 
assured, the late Frank Roder, was different in securing the 
amount for his second wife, who had no children, than he had 
regarded the first who left children; that there was a difference 
as relates to the beneficiary and in the naming her in the paid- 
up policy. 

We have considered that argument, and left it, without being 
at all convinced of its soundness. They were different contracts 
of insurance in favor of different beneficiaries. 

The rights of the second Mrs. Koder are entirely different 
from those of Mrs. Theresa Roder as relates to insurance. 

On that score it may be here stated that in exchanging the 
first policy, taken out in favor of Mrs. Theresa Roder, the first 
wife, and replacing by taking out a paid-up policy, Frank Roder, 
the assured, made it appear conclusively enough that he in- 
tended to insure, in case of the death of the predeceased wife, in 
favor of his surviving children; for he expressly uses the word 
“surviving” in describing the beneficiaries intended. 

True, he could not make changes in the policy that had been 
issued in favor of his first wife. There was no change by the 
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expression used in the paid-up policy taken in its place. It only 
made it appear more clearly that he intended to insure in favor 
of his living children in a certain contingency. 

But the contention of the defendants in rule, the grand- 
children, is, further, that the stipulation “that in the event of 
Mrs. Theresa Roder’s prior death” must be considered as not 
written; otherwise, her ownership of the policy might be en- 
tirely divested. 

Had Mrs. Roder outlived her husband, there would have been 
no divestiture of right from any source; but at her death ali 
her rights ceased. 

As the mother’s (Mrs. Theresa Roder’s) succession could not 
receive the amount (see Sevier Case, cited before), it remains 
for us to determine who is entitled to the amount of the policy. 

If by naming children it includes the grandchildren, then the 
proceeds are to be divided among the children and the grand- 
children in proportion to their respective rights. The grand- 
children would then obtain a judgment in their own right and 
not by representation; for the latter, under the conditions of 
the policy, had no right. 

The right of the children :— 

The scope and meaning of the word “children” has given rise 
to many discussions. There is a divergence of opinion on the 
subject. 

We propose to review the decisions. 

Among those that have impressed us is one by the Supreme 
Judicial Court of Massachusetts, in which it is stated with clear- 
ness and force that the word “child” as used in Gen. St. 1860, 
c. gI, § 1, subds. 3, 4, providing that the estate of an intestate 
who leaves no issue or father shall go in equal shares to his 
mother, brothers and sisters, and to the children of any de- 
ceased brother or sister by right of representation, cannot be 
construed to include more remote issue, as it is not synonymous 
with issue, and does not include the grandchildren of a deceased 
sister: Bigelow vs. Morong, 103 Mass., 287, 288. 

The rule laid down in the decision just cited applies here. 

The Massachusetts decision from which we have quoted does 
not stand alone: “Child does not include grandchildren:” Cur- 
tis vs. Hewins, 52 Mass. (11 Metc.), 294. 

Thus in South Carolina (Gadsden vs. Poaug, 2 Bay, 293, 305) 
it was held that the word “children” does not include grandchil- 
dren; that the meaning and import of this word is the first 
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descendant. The term “children” expresses the immediate off- 
spring of parents: Turner vs. Ivie, 5 Heisk. (Tenn.), 223, 230. 

The Supreme Court of this state laid down the same meaning 
in holding that it does not include grandchildren, and it also held 
that the definition of Rev. Civ. Code, art. 3556, § 8, does not 
apply to contracts. It is restricted, the court held, to the articles 
of the Code, and goes no further: Wharton vs. Silliman’s Ex- 
ecutors, 22 La. Ann., 342, 344. 

True, the foregoing decisions relate to the interpretations of 
wills and statutes in which the word “children” was used to 
designate a class. But it is evident to us that the same rule ap- 
plies to an instrument (a policy of insurance) in which “chil- 
dren” are named, without any expression to show that the in- 
tention was to include the grandchildren. But, on the contrary, 
in this instance the instrument contains expressions which show 
that it could not have been the intention to include the grand- 
children. The words lead to the unavoidable inference that the 
intention in using the word “children”, and in providing that 
in the case of their death the policy should inure to the benefit 
of the succession of the assured, represented by his executors, 
or to his assigns, was not to include grandchildren. 

This last designation is entirely inconsistent with the idea that 
he intended the policy should inure to the benefit of children 
who had departed this life or to the benefit of their children; 
that is, his grandchildren. 

The defense (the appellants) cite the decision in Continental 
Life Ins. Co. vs. Palmer (42 Conn., 64) with confidence. 

The life insurance policy in that case was made payable to 
the mother, if living at the death of her husband; if not living, 
then to their children. 

We excerpt the following from the decision :— 

“Therefore, as in wills of doubtful meaning, one construction 
being in harmony with the statute and the other contrary to it, 
preference is given to the former, so this contract should re- 
ceive an interpretation, if possible, according to the law of de- 
scent.” 

The court, continuing, decides that the word “children” 
meant the grandchildren as well. The decision dwelt with that 
one word “children”. ‘ 

There was no one else in that policy included in the class of 
beneficiaries. But the court did not stop here. It added :— 

“Had such been her intention, it would have been easy to 
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express it in unmistakable terms. Had the policy been payable 
to her surviving children, or to those who should be.living at the 
death of the insured, it would have removed all doubt.” 

The terms of the policy here before us for decision in effect 
agree with the terms which the court holds in the cited case 
“would have removed all doubt”. As this is an important point, 
the following from the policy in the pending case before us is 
reinserted :— 

Payable to the children of said Frank Roder, or their 
guardian for their use, or, if there be no such children surviv- 
ing, then to the executors, administrators or assigns of said 
Frank Roder. (Our italics.) 

Learned counsel cited five other decisions. 

In justice to the argument in brief and at bar, we-have spe- 
cially consulted those decisions. They are in accord with the 
Connecticut case cited above, and do not militate against ap- 
pellees’ cause. 

In the case from the Supreme Court of Kentucky, cited by 
appellant, it is said :— 

“That the word ‘child’ does not ordinarily embrace a grand- 
child, but should be so construed when the manifest intention of 
the maker of the instrument would otherwise be defeated, or 
the instrument rendered inoperative, or where other words 
show that the word was used in a more extended sense than 
that in which it is ordinarily used.” 

In the case pending before us for decision, we have seen that 
the word “surviving” is used, and limits the meaning to children. 

Another decision, in the order in which they are cited, is com- 
pletely parallel, counsel for defendant contend. 

We are of opinion that it is parallel in some respects, es- 
pecially in holding that inasmuch as the husband had insured 
his life for the benefit of his wife and children, and as he had no 
wife at the time, as to her the insurance was a nullity. The pro- 
ceeds in that case were divided between children and grand- 
children. There was nothing which limited the benefit to the 
living children. There was no direct parallel with our case, in 
which “grandchildren” were excluded by the mention of “living 
children”. 

In another decision quoted from by counsel for defendants 
and appellants the policy was made payable to the wife of the 
insured and the children, their executors. The child living when 


the policies were delivered, but who died before the insured, 
VOL. XXXVITI.—58. 
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took a vested interest in the policies from the day that the poli- 
cies were delivered, and “the interest passed the same as other 
personal assets”. Such is not the jurisprudence of this state. 
Reference is made in the cited case to the executors of the bene- 
ficiaries. The expression that the benefit was intended for the 
child or his executor implied that in case of his death the benefit 
should go to his succession and to his heirs. There cannot be 
any such implication in the case here. The language used ex- 
cludes it. 

In still another decision, recently rendered, the policy was 
construed according to the laws of the state of Alabama. The 
beneficiaries were the wife and children, and here, again, to 
their executors and administrators, giving rise to the inference 
that it was the intention to leave it to the children and to their 
heirs: Woodworth vs. Ins. Co. (Ala.), 45 South., 417. 

In not one of the decisions cited by defendants and appellants, 
and which we have specially reviewed, was there any reference 
made to “children surviving”, as in the policy here. 

For reasons stated, the judgment appealed from is affirmed. 
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SUPREME COURT OF ILLINOIS. 


COLLINS 
v8. 


METROPOLITAN LIFE INS. CO.* 


The legal execution of the insured in Illinois for a capital offense is, in 
Illinois, no defense to an action for recovery on a policy issued on 
his life in the absence of a special stipulation to that effect. The 
principle that such recovery would be against public policy cannot 
be sustained in that state. The statutes of descent in that state do 
not recognize such doctrine, and have wholly superseded the com- 
mon law rules. : 


Where a previous action had been brought in another state, but had 
been dismissed without prejudice instead of going tq final judgment, 
the plea of res judicata cannot be set up. 


Error to Appellate Court, First District, on Appeal from Cir- 
cuit Court, Cook County. Action by Hugh Collins, as executor 
of the estate of Robert Kilpatrick, deceased, against the Met- 
ropolitan Life Insurance Company. From a judgment for de- 
fendant, affirmed by the Appellate Court, plaintiff brings error 
on a certificate of importance. 


Statement of facts by VicKERs, J. 


This is an action on a life insurance policy issued by the Met- 
ropolitan Life Insurance Company on the life of Robert Kil- 
patrick. The provisions of the policy are set out in the declara- 
tion, one of which is that the policy should be incontestable 
after two years except for the nonpayment of premiums or for 
fraud. Two defenses are set yp in the pleas of the insurance 
company: First, that Kilpatrick was indicted, tried, convicted 
and executed for murder; second, that in 1903 the plaintiff com- 
menced a suit in the Court of Common Pleas of Philadelphia 
against the insurance company on the same policy declared on 
in this suit; that a rule was entered upon the defendant by that 
court to file its affidavit of defense; that the defendant filed its 
affidavit, setting up the indictment, trial, conviction and execu- 
tion of Kilpatrick on the charge of murder, and that it was ad- 
judged and decided by said court that on the ground of public 
policy, the insured having been executed for a crime, the plain- 

* Decision rendered Dec. 17, 1907. 
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tiff could not recover; that the plaintiff took an appeal to the 
Superior Court of Pennsylvania, and upon such appeal the Su- 
perior Court decided that the facts alleged in the affidavit con- 
stituted a good defense to said suit, and dismissed the plaintiff's 
appeal at the cost of the plaintiff, but without prejudice. The 
plea setting up the latter defense contained averments of facts 
showing jurisdiction of the court over the parties and subject- 
matter. The plaintiff below demurred to the pleas. The de- 
murrer was overruled, and, the plaintiff électing to abide his de- 
murrer, the court gave judgment against him for costs. Upon 
an appeal to the Appellate Court for the First District, the 
judgment of the Circuit Court of Cook County was affirmed. 
The case comes to this court on a certificate of importance, the 
amount involved being less than $1,000. 


Pattison & SHAW (William H. Holly, of counsel), for Plain- 
liff in Error. 
Hoyne, O’ConnER & Irwin, for Defendant in Error. 


VICKERS, J. (after stating the facts as above). 

Whether the legal execution of the assured for a crime com- 
mitted by him constitutes a defense to an action by his legal rep- 
resentative on a life insurance policy is a question of first im- 
pression in this state. Where this defense has been sustained, 
it is generally upon the ground that it is contrary to public 
policy to permit a recovery where the death is in consequence 
of a violation of the law. This is the basis of the decision of this 
case by the Appellate Court, and is the main reason urged here 
in support oi the judgment below. 

It is said by the defendant in error that to permit a recovery 
on this policy would be contrary to the public policy of this 
state, as it would tend to remove a restraint thrown around 
persons who are tempted to commit crimes. The argument 
rests upon the same grounds that were urged centuries ago in 
support of the now obsolete doctrine of attainder and corrup- 
tion of blood. In the earlier history of the common law various 
consequences other than the punishment oi the offender followed 
conviction for felony, and in some instances the causing of a 
death by inere misadventure or negligence was visited with cer- 
tain forfeitures and penalties, Without attempting historical 
accuracy, the law of England provided that, all the property, 
real and personal, of one attainted should be forfeited and his 
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blood so corrupted that nothing could pass by inheritance to, 
from or through him. He could not sue, except to have his at- 
tainder reversed. Thus the wife, children and collateral rela- 
tions of the attainted person suffered with him. As said by 
Bishop: “When the tree fell, it brought down all its branches :” 
1 Bishop on Crim. Law, § 968. As further illustrating the rigor 
of the old English law, it was provided that, if a man be indicted 
for felony and flees, he forfeits by flight his goods, and “he that 
committeth homicide by misadventure shall forfeit his goods: 
and so shall he which doth kill a man in his own defense forfeit 
his goods; and likewise he that killeth himself and is felo de se 
shall forfeit his goods; and he that being indicted to felony 
shall stand mute and not answer directly, or challenge per- 
emptorily above twenty persons, shall forfeit his goods.” 

These ancient doctrines, whether resting upon grounds of 
public policy or upon the other reason which is sometimes put 
forth, that the government is entitled to the goods of the felon 
as compensation for the injury done and the expense occa- 
sioned, have failed to satisfy the conscience and judgment of 
courts of later periods in England, and have never had a po- 
tential existence in American jurisprudence. The Constitution 
of the United States provides that “no attainder of treason shall 
work corruption of blood or forfeiture except during the life of 
the person attainted”, and by an act of Congress passed in 1790 
all corruption of blood and forfeitures, whether for treason or 
felony, as to convictions under the Federal law, were abolished. 
This doctrine never had any existence in Illinois, even in the 
modified form which seems to be recognized in the Federal Con- 
stitutions. In all the Constitutions adopted in this state a pro- 
vision similar to the one found in section 11 of article 2 of the 
Constitution of 1870 is to be found. Thus, the Constitution of 
1818 provided :— 


No ex post facto law, nor any other law impairing the 
validity of contracts, shall ever be made, and no conviction 
shall work corruption of blood or forfeiture of estate. 


The Constitution of 1848 contained the same clause, while the 
Constitution of 1870 declares: “All penalties shall be propor- 
tioned to the nature of the offense, and no conviction shall work 
corruption of blood or forfeiture of estate; nor shall any person 
be transported out of the state for any offense committed within 
the same.” There are in these several constitutional provisions 
clear and unequivocal declarations of the public policy of this 
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state, to the effect that no forfeiture of property rights shall 
follow conviction for crime. This public policy is further mani- 
fested by our statute in regard to descent of property in case 
of intestacy, and the general power of disposition of property 
by will, conferred by our statute of wills. In none of these stat- 
utes is the right conferred in respect to property made to de- 
pend on the manner or cause of the death of the owner. To 
hold that the property of one who was executed in this state for 
a crime was not subject to the same law of descent and devise 
as property generally would be nothing less than judicial legis- 
lation by ingrafting exceptions in statutes where none exist by 
the language of the law. Statutes of descent and devise are 
legislative declarations of the public policy of the state on the 
subjects to which they rélate. The rules of the common law on 
these subjects have been wholly superseded by our statutes: 
Kochersperger vs. Drake, 167 IIl., 122, 47 N. E., 321; Storrs 
vs. St. Luke’s Hospital, 180 IIl., 368; Sayles vs. Christie, 187 
Ill., 420, 58 N. E., 480; In re Mulford, 217 IIl., 242. Statutes of 
descent and devise similar to ours have generally been held not 
to exclude an heir or devisee from the benefits of these statutes 
on the ground that the heir or devisee had feloniously and in- 
tentionally destroyed the life of the person from whom the leg- 
acy or inheritance was expected. The Court of Appeals of New 
York, in Riggs vs. Palmer (115 N. Y., 506), by a divided court 
decided against the right of a devisee who had murdered the 
testator to take under the will; but this case has not generally 
been regarded as sound by the other courts. In a well-consid- 
ered case in Nebraska the Supreme Court of that state retracted 
its first opinion in the case, and upon a rehearing held that, 
under a statute of descent similar to ours, the fact that the father 
had feloniously murdered his child did not prevent the operation 
of the statute of descent, and that the felon inherited the estate 
of his victim: Shellenberger vs. Ransom, 41 Neb., 641. The 
Supreme Court of North Carolina, in Owens vs. Owens (100 
N. C., 240, 6 S. E., 794) decided that the fact that the wife had 
been convicted of being an accessory before the fact for the 
murder of her husband furnished no legal reason for denying 
her a dower in her husband’s real estate. Another case in point 
is found in Deem vs. Milliken, 6 Ohio Cir. Ct. R., 357. In this 
case the heir had murdered the ancestor, and it was held that he 
was entitled to inherit. The case of Carpenter’s Estate (170 Pa., 
203). holds that one who kills his ancestor for an estate that 
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would naturally come to him under the statutes of descent and 
distribution may take it under a Constitution prohibiting at- 
tainders working corruption of blood and forfeitures of estates 
and under statutes providing no penalty for murder except by 
hanging. We cite these cases, but not for the purpose of ap- 
proving them. The question decided in them is not involved 
here. We refer to these cases merely to show that the courts 
refused, in the face of a plain statutory declaration of the public 
policy of the state, to interpolate, by construction, an exception 
thereto. 

In Holden vs. Ancient Order of United Workmen (159 IIL, 
619) this court held that an insane beneficiary who murdered 
the assured could recover. The cases of Shellenberger vs. Ran- 
som and Owens vs. Owens, supra, are cited with approval by 
this court upon the general proposition that for the courts to 
declare a forfeiture for crime where the Legislature has re- 
mained silent is legislation by iudicial tribunals—a subject with 
which they have no concern. These cases are much stronger 
than the one at bar. There is much more room for holding that 
one who has been the guilty agent in accelerating a death as a 
result of which he expects to come into an inheritance or legacy 
or a benefit under an insurance policy should be denied the 
benefits of his own wrong on grounds of public policy, than 
there is for denying innocent heirs, devisees or beneficiaries 
their rights because the person through whom they claim was 
executed for the crime. This court held in Knights of Honor 
vs. Menkhausen (209 IIl., 277), that, while a beneficiary who has 
murdered the assured could not recover, still the heirs of the 
assured who are within the class of eligible beneficiaries were, 
entitled to recover, although not named in the certificate as 
beneficiaries. The public policy of a state is to be sought for in 
its Constitution, legislative enactments and judicial decisions. 
When the sovereign power of the state has by written Consti- 
tution declared the puble policy of the state on a particular sub- 
ject, the legislative and judicial departments of the government 
must accept such declaration as final. When the Legislature 
has declared, by law, the public policy of the state, the judicial 
department must remain silent, and, if a modification or change 
in such policy is desired, the lawmaking department must be 
applied to, and not the judiciary, whose function is to declare 
the law, but not to make it. Limiting their actions to questions 
left open by the Constitution and the statutes, courts may, no 
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doubt, apply the principles of the common law to requirements 
of the social, moral and material conditions of the people of the 
state, and declare what rule of public policy seems best adapted 
to promote the peace, good order and general welfare of the 
community. Hence arises the rule that the decisions of its 
courts are to be investigated in determining the public policy of 
any government. 

An insurance policy payable to the estate of personal repre- 
sentatives of the assured is a species of property. It is in the 
nature of a chose in action, which, subject to certain conditions, 
varying according to the terms of the contract, is payable upon 
the contingency of death or at a stated time. Life insurance 
has become an important factor in the commercial and social life 
of our people. To protect their credit, save their estates from 
embarrassment and provide for dependent ones, the people of 
this state pay annually over $30,000,000 in premiums for life 
insurance. See Official Report of Commissioner of Insurance, 
part 2, p.6. The amount of insurance carried is approximately 
$1,000,000,000. Why should this enormous property interest be 
subject to any different conditions than those applying to any 
other property owned by the people? Ifa man who is executed 
for crime has at his death $1,000 in real estate, $1,000 in chat- 
tels and $1,000 life insurance payable to his estate, his real es- 
tate descends to his heir, and his personal chattels to his admin- 
istrator, but the $1,000 life insurance must be left in the hands 
of the company who has received the premiums because it is 
said to be contrary to public policy to require the company to 
pay, lest by so doing it lend encouragement to other policyhold- 
ers to seek murder, and execution therefor, in order that their 
estates or heirs might profit thereby. This is defendant in er- 
ror’s position. This contention seems to border closely on the 
absurd. We know of no rule of public policy in this state that 
will enforce this species of forfeiture, but there is a rule of law 
which has often been applied when two parties make a valid 
contract and the same has been completely performed by one 
party and nothing remains except the performance by the other, 
which will compel performance or award damages for the de- 
fault against the delinquent party. 

We are aware that courts have not always reached the same 
conclusion upon this question. So far as we are advised, all 
the cases in which the opposite conclusion has been reached 
are based upon the English case, Amicable Society vs. Bolland 
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(4 Bligh, N. R., 194), decided by the House of Lords in 1830. 
The facts in that case as stated by the Lord Chancellor are: 
“In January, 1815, Henry Fauntleroy insured his life with the 
Amicable Insurance Society. In the month of May, in the same 
year, he committed a forgery on the Bank of England. He con- 
tinued to pay the premiums upon his insurance for a consider- 
able period of time. In the year 1824 he was apprehended, and 
on the 29th of October in that year he was declared a bankrupt, 
and an assignment of his effects was made to the respondent. 
On the following day, the 30th of October, he was tried for 
forgery, found guilty and sentenced to death, and in the month 
of November following was executed.” The court held that 
there could be no recovery. The grounds of the decision were 
that to allow a recovery would “take away one of those re- 
straints operating on the minds of men against the commission 
of crime’. It should be borne in mind that forfeitures for the 
commission of crime were enforced in England at the time of 
this decision, and continued to be, with more or less severity, 
until abolished by 33 and 34 Victoria, passed in 1870: 1 Bou- 
vier’s Law Dict., p. 446; Schouler on Wills, § 33. The decision 
in the Bolland Case was based on the ground of public policy, 
and no doubt was in strict accordance with the established policy 
of Great Britain at that time. As a declaration of the public 
policy of the English government at the time the decision was 
announced, it must stand as conclusive evidence of such policy; 
but it is no evidence whatever that the same public policy pre- 
vails in any other nation or government. Each nation or state 
having the power to adopt a Constitution and legislate for it- 
self necessarily has the inherent power to declare its own rules 
of public policy. There is nothing in international law or the 
comity between our states that requires our courts to enforce 
the consequences following the conviction for felony in obedi- 
ence to the public policy of the state where the conviction is had, 
when to do so would be to depart from our own public policy 
on the same subject. A few citations will establish this prin- 
ciple. 

All the authorities agree that a slave, on touching the land 
where slavery is not recognized, becomes free: Purdy vs. New 
York, etc., Railroad Co., 61 N. Y., 353; Bailey vs. Cromwell, 
3 Scam., 71; Kinney vs. Cook, 3 Scam., 232; Hone vs. Am- 
mons, 14 Ill., 29; Rodney vs. Illinois Central Railroad Co., 19 
lll., 42. In the case last cited this court said: “The state of 
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Illinois, as one of the independent sovereignties of the Union, 
will determine the condition of all persons within the state ac- 
cording to her own laws and institutions, and can be limited or 
controlled in this respect only by the Constitution of the United 
States and the laws of Congress made under authority of that 
instrument, Slavery in the states where it exists has its founda- 
tion in the municipal regulations of such states, which have no 
extraterritorial operation and no binding force in another sov- 
ereignty.” When one has been declared civilly dead under the 
law of his domicile, such sentence will not be regarded by other 
nations as having any extraterritorial effect: Wharton on Con- 
flict of Laws, § 107. “Civil death”, says Brocher, “raises a feel- 
ing of repulsion, whether the incapacity is presented singly or 
as a consequent of another punishment. It is a barbarism con- 
demned by justice, by reason and by morality. The states which 
have abolished it cannot be held to accept it from the hands of 
a foreign Legislature’: Wharton on Conflict of Laws, § 107, 
note. In regard to attainder for crime the rule is the same. 
Wharton, in his work of Conflict of Laws, says (volume 1, p. 
254): “So far as England is concerned, while her shores have 
been the refuge of multitudes of persons who have been at- 
tainted and consigned to infamy by their respective sovereigns, 
there is no case on record where such disabilities have been en- 
forced by English courts.” Story, in his work on Conflict of 
Laws, says that “an American court would deem them [such in- 
capacities] purely local and incapable of being enforced here”. 
A person who by reason of his conviction for an infamous of- 
fense cannot be a witness will not be incapacitated in another 
jurisdiction where the incapacity does not exist: Wharton on 
Crim. Evidence, § 363. The whole doctrine is condensed in one 
sentence by Wharton, as follows: “There is no such thing as 
ubiquity of national disabilities.” See Conflict of Laws, §§ 7, 8, 
IOI, 104, 113. The question, therefore, is one to be determined 
by our own local rules of public policy. In view of these rules 
as evidenced by our Constitution and the statutes above re- 
ferred to, we conclude that the execution of the assured for a 
crime is no defense against an action upon a life insurance policy 
held by the person executed, in the absence of a stipulation ex- 
empting the company from liability for a death from the cause. 

In view of the conclusions we have reached upon the ques- 
tion already discussed, the effect of the incontestable clause in 
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this policy becomes of no importance and need not be further 
alluded to. ‘ 

Regarding defendant in error’s plea of res judicata, but little 
need be said. It will be remembered that by that plea defendant 
in error sets up a proceeding on this policy in the state of Penn- 
sylvania, and it is to be noted that the plea is fatally defective, 
in that it contains no‘averment of a final judgment. The plea 
shows simply that a suit was commenced on this policy; that the 
company was ruled to present an affidavit of defense; that such 
affidavit was presented and it was adjudged sufficient. From 
this interlocutory order an appeal was taken to the Superior 
Court, where the ruling of the Common Pleas Court was sus- 
tained. The case was not remanded for a trial and judgment, 
but the plaintiff was permitted to dismiss the case without preju- 
dice. The rule is without exception that a plea of res judicata 
must show a final judgment entered by a court of competent 
jurisdiction: 24 Am. & Eng. Ency. of Law (2d Ed.), 793, ana 
cases there cited. The demurrer to this plea, as well as to the 
one setting up the execution of the. assured for crime, should 
have been sustained. 

The judgment of the Circuit Court of Cook County and of 
the Appellate Court for the First District are reversed, and the 
cause remanded to the Circuit Court of Cook County, with di- 
rections to sustain the demurrer to the pleas, and for further 
proceedings in conformity with the views herein expressed. 

Reversed and remanded, with directions. 
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CUTTING, INsuRANCE Com’R, 
v8. 
ATLAS MUT. INS. CO. 
IN RE DOWN s.° 


The policy provided that it should not attach until all the specific insur- 
ance was exhausted. There were other policies on the property 
destroyed and other property with the coinsurance clause, some 
providing that they should not be liable for a greater proportion 
than the amount of the policy bore to 90 per cent of the. value, and 
others than the amount bore to the whole value.. The insurance 
was less than the value of the property burned, and only a portion 
of the loss could be collected. 


Held, That the fact that the other policies had only been exhausted as 
to the amount recoverable on this property, and were still liable for 
losses that might occur on other properties did not justify a claim 
that the specific insurance had not been exhausted, and therefore 
that this policy was not liable. The specific insurance must be re- 
garded as exhausted when all that can be collected on it has been 
collected, and the policy in question was liable for the balance. 


Information by Frederick L. Cutting, Insurance Commis- 
sioner, for the appointment of a receiver for the Atlas Mutual 
Insurance Company. A receiver was appointed, and Nathan 
A. Downs filed an intervening petition to establish a claim un- 
der a policy issued by the company for a loss by fire. 


Appison C. BURNHAM and BLODGETT, JONES & BURNHAM 
for Petitioner. 
HALLOWELL & HAMMOND, for Receiver. 


Moron, J. 
This is an intervening petition in receivership proceedings 
concerning the Atlas Mutual Insurance Company, to establish 
a claim for a loss by fire under an insurance policy issued by that 
company on January 2, 1903, to the United States Pipe Line 
Company, insuring it for one year “for account of whom it may 
concern” against loss by fire on an amount not exceeding 
$25,000 :— 
On iron tanks and their contents, consisting of petroleum 
and its products, all while contained in the state of Pennsyl- 
vania. 


; *% Decision rendered, June 17, 1908. 
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Privilege to make additions, alterations and repairs, this in- 
surance to cover same, to use oil or other lights, and to work 
at all hours and for other insurance without notice until re- 
quired. 

It is understood and agreed that this insurance shall not 
attach until all specific insurance is exhausted. 


The pipe line company was engaged in storing and transport- 
ing petroleum and had tanks at various places in Pennsylvania 
where oil was stored. On July 3, 1903, one of these tanks situ- 
ated at Marcus Hook, Pa., was damaged by fire and its con- 
tents destroyed, and on July I1, 1903, another tank situated 
there was also damaged by fire and its contents destroyed. This 
petition seeks to recover of the Atlas Company for these losses. 
The pipe line company assigned to the petitioner all its rights 
under the policy, after the losses had occurred. At the time of 
the fires the pipe line company had other insurance on the prop- 
erty destroyed and other property situated at Marcus Hook 
amounting to $275,000. All of these policies, except three, in- 
sured the company against loss “on iron tanks and their con- 
tents consisting of petroleum and its products, all while con- 
tained at Marcus Hook, Delaware County, Pa.” The only dif- 
ference in regard to the three was that those described the con- 
tents as “consisting of refined petroleum” instead “of petroleum 
and its products”. This difference is immaterial. All of these 
policies contained what is known as a “coinsurance claim”. In 
some of them the policies provided, in substance, that the com- 
panies should not be liable for a greater proportion of the loss 
than the amount of the policy bore to go per cent of the value 
of the property insured. In the others the proportion was that 
which the amount of the policy bore to the whole value of the 
property insured. The value of the property insured under 
these policies was largely in excess of the amount of insurance 
and only a portion of the losses sustained could therefore be 
collected under them. The petitioner contends that the insur- 
ance under the other policies was not “specific insurance”, and 
that, if it was, it has been exhausted, and that the Atlas Com- 
pany is liable up to the amount insured by it for the balance of 
the loss. The receiver contends that the insurance under the 
other policies constituted “specific insurance” within the mean- 
ing of those words as used in the policy issued by the Atlas 
Company, and that it has not been “exhausted”, and that the 
Atlas Company is not therefore liable. These contentions pre- 
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sent the questions at issue which are (1) whether the insurance 
under the other policies constituted “specific insurance”, and 
(2) whether, if they did, it has been “exhausted”. It is agreed 
that if it did not constitute “specific insurance”, or that if it did 
and it has not been “exhausted”, the petitioner is entitled to re- 
cover, but if it constituted “specific insurance” and has not been 
“exhausted” then the petitioner is not entitled to re- 
cover. The question of interest in case of recovery is left for 
future adjustment. 

We do not find it necessary to consider whether the insurance 
was specific or not, since we are of the opinion that if it was 
specific it was exhausted. The contention of the receiver is, in 
substance, that, inasmuch as the policies still attach to other 
property at Marcus Hook, and the companies insuring them 
will be liable thereunder up to the full amount insured for other 
losses that may occur, the insurance has not been exhausted. 
In other words the contention is not that the specific insurance 
has not been exhausted in respect to the amount collectible on 
account of these losses, but that the full amount of insurance 
has not been exhausted and that until that happens the Atlas 
Company and other companies insuring under like policies are 
not liable. We do not think that the construction contended for 
by the receiver is the true one. The contract of insurance is one 
of indemnity. It is to be fairly and justly interpreted accord- 
ing to the language used. But the purpose of the contract is to 
be borne in mind in construing it, and such a construction is to 
be adopted as, if fairly warranted, will best carry out the object 
for which the contract was entered into, namely, that of secur- 
ing indemnity to the insured for the losses to which the insur- 
ance relates: Dole vs. Ins. Co., 6 Allen, 373, 385. It is no 
doubt true, as contended by the receiver, that, speaking gen- 
erally under what is termed the coinsurance clause, the insurer’s 
liability in case of loss, is determined by the proportion which 
the amount insured by each insurer bears to the total amount of 
insurance and that it is the amount of the insurance, in other 
words the face value of the policy, which is one of the determin- 
ing factors: Farmers’ Feed Co. vs. Scottish Union Ins. Co., 
173 N. Y., 241. But that affords no just criterion by which to 
measure the insurer’s liability in a case like that before us. The 
policy in this case was what is termed a “floating policy” and 
was intended to supplement the specific insurance and to attach 
when the specific insurance ceased to cover the risks: Peabody 
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vs. Liverpool & L. & G. Ins. Co., 171 Mass., 114. The two to- 
gether were meant to afford up to the amount insured complete 
indemnity for losses arising from the risks insuréd against, ex- 
cept so far as the insured was, if at all, a coinsurer, and should 
be construed accordingly. According to the construction con- 
tended for by the receiver, the insurance would fall far short 
of affording such indemnity in this case and in similar cases. 
The Atlas policy would not attach according to his contention 
until the entire amount of specific insurance had been required 
for the payment of losses. But we think that specific insurance 
is exhausted not only where the entire amount so insured is 
required to meet a loss, but also when all that is collectible in 
respect to any given loss has been paid. In the latter case we 
think that it may be as fairly said as in the former, that the 
specific insurance is exhausted. It would no doubt be compe- 
tent for parties to agree that a floating policy should not at- 
tach until the entire amount of the specific insurance had been 
required for the payment of losses. But it is loss from specified 
risks which parties insure against, and in respect to which they 
seek indemnity and in the absence of such an agreement the 
most natural and reasonable construction is, it seems to us, that 
specific insurance is to be deemed to have been exhausted when 
all that can be collected has been collected for a loss arising 
from any of the risks so insured against. In some of the poli- 
cies referred to in the agreed statement of facts the language is 
much more explicit, but the meaning is, we think, in substance 
and effect the same. 
Decree for the petitioner. 
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Where, in order to avoid taxes on merchandise, insured executed a 
mortgage purporting to secure a note, and afterward conveyed the 
insured property to his sister, subject to the mortgage, who recon- 
veyed to him on the same day, no consideration passing for any 
of the transactions and no change of possession occurring, there 
was no violation of a policy provision against change of title or 
interest; nor was there sufficient ground to take the case to the 
jury on the question of consideration. 

An answer setting up that the occupancy of the premises had changed, 
and they had ceased to be occupied as provided in the policy, suffi- 
ciently sets up the question of vacancy. 

A statutory provision that conditions in the policy regarding vacancy 
shall not prevent recovery if it is shown that the violation did not 
contribute to the loss, does not require the company to show that 
a change in use or occupation increased the risk. 


Appeal from District Court, Benton County. Suit on a fire 


insurance policy. There was a directed verdict for the plaintiff, 
and from a judgment thereon the defendant appeals. 


READ & READ, for ppellant. 
Wane, DuTcHER & Davis, for Appellee. 


SHERWIN, J. 
The policy in suit was issued on the 15th day of September, 
1904, for a period of five years, and covered certain buildings 
and the furniture and fixtures in one of said buildings. It con- 
tained the proviso :— 

This entire policy shall be void if * * * there be any 
contract of sale or to sell the subject of insurance or any part 
thereof * * * or if the subject of insurance or any part 
thereof be or become incumbered by mortgage, * * * or 
if any change or diminution, other than by the death of the 
insured, take place in the interest, title or possession of the 
subject of insurance, * * * or if any other person than 
the insured now have or shall thereafter acquire any interest 
in or lien on the property hereby insured or any part thereof. 
Subsequent to the issuance of the policy, and before the fire, 

the plaintiff executed a warranty deed to his sister, Mrs. E. F. 


% Decision rendered July 9, 1908. 
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Gates, conveying the real estate on which the insured buildings 
stood, and for an expressed consideration of $3,000. This deed 
was recorded, and the record title remained in Mrs. Gates until 
a short time before the fire. On the same day that the plaintiff 
conveyed the land to Mrs. Gates, he executed to the First Na- 
tional Bank of Windom, Minn., a mortgage on the insured 
property, purporting to secure a note of $2,000, and the deed 
to Mrs. Gates was made subject to this mortgage. This mort- 
gage was also recorded. At the time the deed to Mrs. Gates 
was prepared for the signature of the plaintiff, a deed from her 
to the plaintiff reconveying to him the land was also prepared. 
Mrs. Gates was not present when these deeds were drawn, but 
the plaintiff had told her that he wished to place the title in her 
name for the purpose of avoiding trouble relative to taxes on ~ 
merchandise and to take a deed back from her, and she had 
consented to the arrangement. The deed to Mrs. Gates was 
first executed and was then delivered by the plaintiff to his 
brother with instructions to have it recorded. It was recorded 
and was never in the physical possession of Mrs. Gates. The 
deed from Mrs. Gates to the plaintiff was then taken to her 
home, where it was executed and delivered to the plaintiff. The 
bank knew nothing about the execution of the mortgage until 
after it was made, when the plaintiff disclosed the fact to one of 
its officers and asked him to answer any inquiry about it by 
saying that it belonged to a client. The plaintiff did not owe 
the bank, and it never had possession of the mortgage. These 
tacts were testified to positively by uncontradicted witnesses, 
and, aside from the presumption arising from the recitals of the 
instruments themselves, there is nothing in the record indicating 
different conditions. Three defenses to recovery were inter- 
posed, as follows: (1) A change in the title and ownership of 
the insured buildings; (2) the buildings were incumbered by 
the mortgage made by the plaintiff to the bank; and (3) the 
premises were not at the time of the fire occupied and used as 
stated and warranted in the application and in the policy. 

It was clearly the intention of the plaintiff and Mrs. Gates 
that the latter should take and hold the record title for the pur- 
pose of assisting the plaintiff to escape a possible lien on the 
property for taxes, and it was just as clearly their intention that 
no real change in interest or in title should take place by virtue 
of the transaction. There was therefore no actual diminution 


of interest or title because the parties did not so intend. ‘Title 
VoL. XX XVII.—59. 
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to real estate may, of course, be acquired and lost by several 
methods; but, however acquired, one of the essentials ordi- 
narily requisite to a good and perfect title is the right of pos- 
session, and a change for diminution “in the interest, title or 
possession” must of necessity confer on the grantee something 
more than a mere paper title. In other words, to work such a 
change or diminution some right must in fact be conveyed. 
There was nothing of the kind here. No interest was in fact 
transferred, and no possession or right of possession was in fact 
given. It is generally held that the object of the provision 
against a change in the title or ownership of the insured prop- 
erty is that the insured shall have no greater motive to destroy 
the property or less interest in protecting it. In Ayers vs. Ins. 
Co. (17 Iowa, 176, 85 Am. Dec., 553) it is said: “The object of 
the insurance company by this clause is that the interest shall 
not change so that the assured shall have a greater temptation 
or motive to burn the property, or less interest or watchfulness 
in guarding and preserving it from destruction by fire. Any 
change in or transfer of the interest of the assured in the prop- 
erty of a nature calculated to have this effect is in violation of 
the policy. But if the real ownership remains the same, if there 
is no change in the fact of title, but only in the evidence of it, 
and if the latter change is merely nominal, and not of a nature 
calculated to increase the motive to burn, or diminish the motive 
to guard the property from loss by fire, the policy is not vio- 
lated.” See, also, Ayers ys. Ins. Co., 21 lowa, 185; Weigen vs. 
Ins. Co., 104 Iowa, 410. In the latter case a mortgage on the 
property had been given, but it was afterward, and before the 
fire, satisfied of record and returned to the mortgagor. It was 
held that it did not invalidate the policy, which contained a pro- 
vision against incumbrance. It was said: “The mortgage did 
not affect any interest the plaintiff had in the property, and 
could not have been enforced by his brother. The moral haz- 
ard was not increased by it. The incumbrance to avoid a policy 
must be valid, not merely nominal, and such as would have a 
tendency to create or increase temptation or motive for the de- 
struction of the property, or decrease the owner’s interest in 
guarding and preserving it.” On the same point, see, also, 
Olmstead vs. Ins. Co., 24 Iowa, 503. While none of these cases 
presented facts exactly like those involved in this case, the prin- 
ciple involved was the same, and they are clearly authority for 
the appellee herein. See, also, German Ins. Co. vs. Gibe, 162 





1908. ] Cone vs. Century Fire Ins. Co. 931 


Ill., 251; Kyte vs. Ins. Co., 144 Mass., 43; Schloss & Kahn vs. 
Ins. Co., 141 Ala., 566. 

The rule of the cases cited also disposes of the appellant’s 
contention relative to the mortgage to the Windom bank. The 
appellant says, however, that the law presumes that the consid- 
eration recited in the deed and in the mortgage was the true 
consideration, and that such presumption raised a conflict in 
the evidence which should have taken the case to the jury on 
those two questions. There was no conflict in the testimony of 
the witnesses on these questions, and we think there can be no 
possible question as to the true nature of the transactions. The 
mere presumption arising from the recitals should not there- 
fore be held sufficient to raise a substantial conflict in the evi- 
dence. If it was not conclusively shown that the premises were 
not at the time of the fire occupied and used as stated in the 
application and policy, it was at least a question of fact for the 
jury, as was also the question whether facts were proven which 
would constitute an estoppel on the part of the appellant. There 
was evidence tending to show that when the application was 
made, and when the policy was issued, the premises were oc- 
cupied substantially as stated in the application, and that at the 
time of the fire they were vacant. A change in the use and 
occupancy of insured premises will avoid the policy where it is 
so stipulated: Limburg vs. Ins. Co., go Iowa, 709. And under 
the record in this case it was error not to submit this question 
of change and the question of estoppel to the jury. 

The plaintiff seeks to avoid this conclusion by the contention 
that the answer pleaded a change of occupancy, as distinguished 
from a vacancy which the evidence tended to show. The de- 
fendant pleaded that after the issuance of the policy “the pos- 
session and occupancy of the buildings described therein and 
of said insured premises was changed, and said premises ceased 
to be occupied in fact as provided in the policy.” The policy 
provided that it was to become void if the buildings became 
vacant or unoccupied. The pleading was sufficient. “The terms 
vacancy and nonoccupancy are used interchangeably and as 
equivalent in meaning:” Limburg vs. Ins. Co., supra; Sexton 
vs. Ins. Co., 69 Iowa, 99. 

The appellee further says that under section 1743 of the Code 
the burden was on the appellant to prove that the change in 
the occupancy or use of the premises made the risk more haz- 
ardous ; but by its express terms the section does not apply to 
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provisions making void the policy for vacancy or unoccupancy. 
The judgment must be, and it is, reversed. 
Reversed. 


SUPREME COURT OF MINNESOTA. 


STATE Ex REL. SCHAEFER, PUBLIC EXAMINER 
v8. 
MINNESOTA TITLE INS. & TRUST CO.* 


The holder of a policy of insurance issued by a real estate title insurance 
company is, upon a cancellation or annulment of the policy by a 
judicial decree declaring the company insolvent and appointing a 
receiver to wind up its affairs, entitled to a return of a propor- 
tionate part of the premium paid therefor, measured by the time 
elapsing between the date of the policy and the date on which the 
company was so adjudged insclvent. 


The policyholder is not entitled to the return of that part of the pre- 
mium which the application for insurance stipulated might be retained 
by the company for its services in investigating the title insured. 


Appeal and cross-appeals from District Court, Hennepin 
County. Action by the state, on the relation of Anton Schaefer, 
Public Examiner, against the Minnesota Title Insurance & Trust 
Company. Claims of the William Bros. Boiler & Manufactur- 
ing Company were interposed, and from the judgment the 
William Bros. Boiler & Manufacturing Company appeals, and 
the receiver files cross-appeals. 


Jay W. Crane, for Appellant. 
BELDEN, JAMISON & SHEARER, for Respondent. 


Brown, J. 

The facts in this case, as disclosed by a stipulation of the 
parties, are as follows: The Minnesota Title Insurance & Trust 
Company was organized under the laws of the state for the pur- 
pose, among other things, of insuring titles to real property 
and issuing policies therefor. In February, 1907, claimant ap- 
plied to the company for a policy insuring the title to certain 
property it then_owned, upon which, after due investigation, a 
policy was issued in due form insuring the title for the period 
of twenty-five years from its date, and claimant paid the pre- 
* Decision rendered, June 19,1908. Syllabus by the Court. 
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mium charged therefor, amounting to $45. Thereafter, on 
March 26, 1907, about two months after the issuance of the 
policy, the insurance company, in proceedings instituted by the 
Attorney General, was duly adjudged insolvent, and a receiver 
appointed to wind up its affairs. In June, 1907, claimant filed 
with the receiver as a demand against the company a claim for 
the return of the premium so paid. The question whether the 
claim should be allowed came up for hearing before the court 
below, where judgment was ordered for claimant for the un- 
earned part of the premium less $10, which the court held the 
company was entitled to retain for services rendered in the 
examination of the title preparatory to the issuance of the 
policy. Both parties appealed. 

We have found no case involving the right of a policyholder 
in an insurance company like the one before us, an insurer of 
title to real property, to a return of the unearned part of the 
premium, where before the expiration of the policy the insur- 
ance company became insolvent and retired from business. The 
question is entirely new and one of first impressions. We dis- 
cover no reason, however, for not applying the rule applicable 
to the, in a measure, analogous case of a fire insurance com- 
pany. It has been held in respect to such companies that the 
adjudication of insolvency and the appointment of a receiver to 
close the affairs of the company in effect annuls the policy and 
entitles the holder thereof to a return of the unearned pre- 
mium : Taylor vs. North Star Ins. Co., 46 Minn., 198; In re 
Minneapolis Mutual Fire Ins. Co., 49 Minn., 291; Smith vs. 
National Credit Ins. Co., 65 Minn., 283; McCallom vs. Na- 
tional Credit Ins. Co,, 84 Minn., 134. In the case of fire, hail, 
storm or other like insurance, the indemnity is against loss 
which may occur at some tite in the future during the life of 
the policy, and the contract serves as a protection to the policy- 
holder during that time. In the title insurance the situation is 
the same, save that the loss suffered must arise from some de- 
fect in the title existing at the time of or before the policy was 
issued, and is subsequently successfully asserted to the damage 
of the policyholder. So that, substantially, the indemnity in 
either case is against future loss or damage; the loss arising in 
the one case from the happening of a future event, and in the 
other from a loss subsequent to the date of the policy by rea- 
son of the successful assertion of an adverse title or interest 
in the land insured which existed at the time or before the con- 
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tract was made. That a loss of this kind might arise in the 
future, though the chances in this class of insurance are strongly 
against such a result, brings the case, by analogy, within the 
rule applicable to other insurance contracts, and the trial court 
was correct in applying it. The difference in probable or pos- 
sible loss in the two classes of insurance is practically one of 
degree only; the probability of loss in this class being materi- 
ally less than in the case of fire insurance. 

We are also of opinion, and so hold, that the court adopted 
the correct rule of damages. The court held that the claimant 
was entitled to the return of the premium less a proportionate 
amount, which it may be said the company earned up to the 
time of its insolvency, and the sum of $10, allowed for the ex- 
amination of the title before issuing the policy. The allowance 
of this item is fully justified by the terms of the contract, by 
which claimant agreed to pay for the insurance the sum of $45, 
with the understanding that $10 thereof, which was paid at the 
time of the application, should be retained by the company, 
whether the policy was issued or not, as compensation for 
services rendered in the investigation of the title. The company 
fully performed this service. If a policy had not been issued, 
the applicant could not demand its return; and if under such cir- 
cumstances it could be retained by the company, the fact that it 
issued the policy should not forfeit its right to retain it for the 
same service. The court adopted the rule of time in measuring 
the earned portion of the premium. It is urged that this was in- 
correct, and thet some other more equitable rule should have 
been applied. We are unable to concur in this contention. 
While it is true that the risk of loss under a contract of this 
kind, unlike other insurance, diminishes with the lapse of time, 
and as the end of the period covered by the policy approaches 
there is less and less likelihood of loss, yet to attempt to say 
from this basis what proportion of the premium has been earned 
would involve the matter in arbitrary speculation and bring up 
at an exceedingly unsatisfactory result, since no certain or defi- 
nite rule could be evolved from that process of reasoning; 
whereas, on the other hand, to apportion the time during which 
the policy was in force to that of the unexpired period leaves 
no room for speculation or conjecture, does not involve an ef- 
fort to measure the value of the possibility or probability of a 
loss, and fixes a rule which, if not wholly satisfactory, is at 
least definite and certain. 
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Our conclusions, therefore, are in harmony with those reached 
by the learned trial judge, and his order in the premises is 
affirmed. 

Affirmed. 


SUPREME COURT OF ARKANSAS. 


HOME INS. CO. 
v8. 
NORTH LITTLE ROCK ICE & ELECTRIC CO.” 


The fact that the agents were interested in the insured corporation as 
officers and stockholders did not make their knowledge that the 
corporation was not being operated chargeable to the insurer whom 
they represented. 

The policy described the insured property as “occupied as an ice factory” 
together with the appurtenances and appliances necessary for in- 
sured’s business. 

Held, That the policy did not insure an ice plant in operation, but sim- 
ply one that had been used for the purpose, and was not forfeited by 
its failure to be operated as provided in the policy. 


Appeal from Circuit Court, Pulaski County. Action by the 
North Little Rock Ice & Electric Company against the Home 
Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. 


RosE, HEMINGWAY, CANTRELL & LOUGHBOROUGH, for Ap- 
pellant. 

J. W. BLackwoop, for Appellee. 

Coun, S. J. 

The Home Fire Insurance Company of Fordyce, Ark., was 
sued in the court below by the appellee for the amount of an 
award made by two appraisers, under an agreement of submis- 
sion, signed by the parties in interest, the insurance company, 
after the award, refusing to pay the same; it having reserved 
all rights, except the right to contest the amount of sound value 
and the loss and damage which the appellee had sustained, in 
the agreement referred to. It placed its ground of refusal solely 
upon the ground that the appellee had disregarded the terms of 
the policies under which its claim originated, which provided 
that 


* Decision rendered June 15, 1908. 
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If the subject of insurance be a manufacturing establishment, 
and it be operated in whole or in part at night later than Io 
o'clock, or if it cease to be operated for more than ten con- 
secutive days, 


The entire policy should be void, unless otherwise provided by 
agreement indorsed thereon or added thereto. It alleged merely 
that the appellee was a manufacturing establishment, and that it 
had ceased, during the life of the policies, to be operated for 
more than ten consecutive days, without indorsement on the 
policy or in any paper added thereto of permission so to do, and 
without notification. A trial was had resulting in a verdict and 
judgment for the appellee for the amount of the award, in ad- 
dition to the amount of the statutory penalty of 12 per cent, 
and an attorney’s fee was fixed by the court, for which judgment 
was rendered. The policies all contained the same description 
of the risk covered thereby, which was given in five separate 
clauses, as follows :— 


$5,000. On their one-story brick, composition roof build- 
ing, including foundations and cold storage vaults, occupied 
as an ice factory, situated No. “A” “1” Main Street, Block 31, 
sheet 63 Sanborn’s Map of Argenta, Ark. 


$13,500. On their fixed and movable machinery of every 


description, including engines, boilers and their connections, 
settings and their foundations, metal stacks, tanks, pumps, re- 
frigerating and ice machines, filters and condensers, ice cans, 
piping and pulleys, tools, hose and all appurtenances and ap- 
pliances necessary to and used in their business. All while 
contained in the above described building. 


$500. On their wagons and buggies. 
$1oo. On their wagon and buggy harness. 


$100. On their office furniture and fixtures, all while con- 
tained in the above described building. 


At the trial J. P. Faucette testified in behalf of the appellee, 
and stated that he was its president at the time of the fire, and 
for four or five years before, and at the time the policies were 
issued; that he was a member of the firm of Faucette Bros., 
who were the local agents of the Home Insurance Company at 
Argenta, Ark., where the risk was located; that his brother W. 
C. Faucette was the other member of that firm; that each of 
them owned $8,000 of the capital stock of the Ice & Electric 
Company, the entire capital stock being $32,000; that the said 
Faucette Bros. were also directors of the said Ice & Electric 
Company, and he was its general manager at the time the poli- 
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cies were issued; that they, said Faucette Bros., issued the poli- 
cies in suit, as local agents at Argenta, upon forms furnished in 
blank to them by G. L. Meyers & Co., general agents of the in- 
surance company at Memphis, Tenn.; that these policies were 
renewals of previous ones issued by the said G. L. Meyers & Co., 
in other companies; that the property of appellee had not been 
operated as an ice factory since October, 1904; that he knew 
of this fact at the time the policies were issued; that, at that 
time, the stables and places for the wagons and the horses and 
mules, and the office, were all in the building, described in the 
policy; that a bookkeeper was in charge of the books; that 
orders were taken there for coal, and ice was delivered there, 
by wagon and by car load, there being a switch connected with 
the premises; that, at the time of the closing of the manufactur- 
ing, the machinery was in good condition, and he had after- 
ward personally looked after it; that the factory ever since it 
had been opened in 1896 had operated only for the six months 
during the hot season, suspending in October; that there was 
no change in the use of the building after October 15, 1904, and 
that they were open for business, as usual, on the day the fire 
occurred. 

G. L. Meyers for the appeilant testified that his firm were the 
general agents of the insurance company for Argenta and else- 
where; that they sometimes sent around inspectors to inspect 
risks, but he could not remember sending any inspector around 
to examine the risk in question—his agent had adjusted a loss 
in the neighborhood; that he had no notice or knowledge at 
the time the policies in suit were issued or up to the time of the 
fire that the building and machinery insured were not being used 
and operated as an ice factory; that the Faucette Bothers never 
communicated the fact to his office that these were not being 
operated as a factory; that he was familiar with the views and 
customs of insurance companies as to material parts of policies, 
and that a manufacturing establishment not in operation was not 
generally considered a good risk. The witness Meyers also 
testified that Faucette Brothers had sent reports of all policies 
issued to G. L. Meyers & Co., general agents, shortly after is- 
suing the same, and had done so as to the policies in suit, set- 
ting forth the location and general description, but, upon ob- 
jection by the appellee’s counsel, he was not permitted to state 
whether there was anything in the report about the plant not 
being in operation, upon the ground that the written report was 
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the best evidence. We may say, in passing, that we do not 
think there was any error in this ruling: Jackson vs. Son, 2 
Caines (N. Y.), 178. 

The appellant asked for a peremptory instruction and also 
asked the court to instruct the jury that the insurance here was 
of a manufacturing establishment, and if it ceased to be op- 
erated as a manufactory without consent for more than ten 
consecutive days the policy became void; also, that the knowl- 
edge of Faucette Bros. that the manufacturing establishment 
had ceased to be operated would not bind the appellant, if at 
the time they were officially connected with the appellee, or in- 
terested in it. These instructions were refused. And, at ap- 
pellee’s request, the court gave a peremptory instruction to 
the jury, directing them to find in favor of the appellee. 

A question is raised in the brief of counsel for appellee as to 
whether appellant was not bound by the custom of the appel- 
lee, while it was operating an ice factory, to shut down during 
the cold season. But we do not deem it necessary to decide this. 

There are two matters we are called upon to determine: (1) 
Was the property insured a manufacturing establishment? (2) 
Was the appellant bound by the knowledge of Faucette 
Brothers? : 

Taking up the propositions in the reverse order to that stated 
we first pass upon the question as to whether the insurance 
company was bound by the knowledge of Faucette Brothers, 
As they were largely interested in the Ice & Electric Company, 
as directors and stockholders, and one of them was its manager, 
at the time the policies were issued and until the date of the fire, 
and it has not been shown that these facts were known to the 
insurance company, or its general agents, at the time the poli- 
cies were issued, it would be improper to make their knowl- 
edge, thus obtained, binding upon the insurance company. 
Where an agent has a personal interest, known to the assured 
and not known to the insurer, which might induce him to keep 
a matter concealed from his principal, and he does keep the mat- 
ter concealed from the principal, to the prejudice of the latter, 
the assured cannot rely upon the doctrine that the knowledge 
of the agent of such matter is the knowledge of the principal: 
Elliott, Insurance, § 164; Mechem, Agency, § 723; Zimmerman 
vs. Dwelling House Ins. Co., 110 Mich., 399; Greenwood Ice 
& Coal Co. vs. Georgia Home Ins. Co., 72 Miss., 46; Wild- 
berger vs. Hartford F. Ins. Co., 72 Miss., 338; Rockford Ins. 
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Co. vs. Winfield, 57 Kan., 576; Spare vs. Home Mutual Ins. 
Co. (C. C.), 19 Fed., 14; Cascade F. & M. Ins. Co. vs. Journal 
Pub. Co., 1 Wash. St., 452; Note to Potter’s Appeal, 7 Am. St. 
Rep., 279-293. And in stating this conclusion we are not ob- 
livious to the fact that sometimes the same person acts as agent 
of both parties, either where both parties are put on notice of 
that fact, and acquiesce therein, or some peculiar provision of 
statute applies. See Phoenix Ins. Co. vs. State, 76 Ark., 180; 
2 Clement, Fire Ins., pp. 504, 505; Clay vs. Phoenix Ins. Co., 
97 Ga., 44. And, if this is material, in the final determination 
of this cause, the failure of the court to notice this principle of 
law would require a reversal of the cause, even though it may 
be true that the local agents—that is, Faucette Brothers—sent 
a report of the issuance of the policies to the general agent at 
Memphis, setting forth the location and general description of 
the property insured. For the appellant was entitled to the 
judgment of the jury, under proper instruction on the point as 
to whether the report contained enough to inform the general 
agents of the fact that the Ice & Electric Company had ceased 
to operate an ice manufacturing establishment before the poli- 
cies had issued. 


The remaining question is whether it was incumbent upon the 
Ice & Electric_Company to operate a manufacturing establish- 
ment, and not to cease doing so for any period of more than 
ten consecutive days? It is urged that the words 


If the subject of insurance be a manufacturing establishment 

* * * (and) if it cease to be operated for more than ten 

consecutive days 
Were alone sufficient to work a forfeiture in this case. But we 
think that if, at the time the policies were issued, there was no 
factory in operation, because the manufacturing of ice had been 
abandoned, the clause could not operate as a cause of forfeiture, 
and we must seek further for data on which to base the con- 
tention that the appellee was obliged to maintain a manufactur- 
ing establishment. The words quoted are contained in the 
printed part of the policies, and these printed parts are pre- 
pared by the insurer to meet the varying contingencies of differ- 
ent cases of insurance, as they arise; for different forms of 
policies are not prepared to meet the requirements of each case 
as it occurs. The clause might apply appropriately where the 
application for insurance, if such there was, or where the de- 
scription of the risk, in apt terms, showed the intention to be to 
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insure a manufacturing establishment in operation, and nothing 
else. 

We are therefore remitted to the written part of the 
policies. Now the language of the first clause, refer- 
ring to the building, uses the words “occupied as an 
ice factory”. Did this require the appellee to operate an 
ice factory? The language was capable of meaning that the 
building had been used and operated as an ice factory at one 
time, but was not necessarily then so operated. If it was in- 
tended to make the insurance only apply to the building while 
it was being operated as an ice factory it would have been easy 
to say “occupied and operated as an ice factory, and only while 
so operated”. That would have made the language unambigu- 
ous. We are not disposed to construe away the terms of poli- 
cies, neither are we disposed to give the insurer the benefit of 
the doubt, where the language is capable of different construc- 
tions, since insurance contracts are prepared entirely by the in- 
surer or at its instance, and there is not that mutual consulta- 
tion as to the use of the terms which obtain in ordinary 
contracts. Neither can we shut our eyes to the fact that poli- 
cies of fire insurance are in most instances taken by the insured, 
without reading, and that they are usually, as in the present 
instance, filled with provisions, bearing upon all manner of sub- 
jects, relating to insurance, some of which may not apply to 
the then existing case; and that the true application of such 
provisions is not always clear. We think that the use of the 
language quoted, especially in view of the apparent indifference 
of the insurer as to the actual condition and use of the prem- 
ises until the question of paying the loss arose, indicate that the 
intention was to insure the property as it was at the date of the 
policy. 

Our conclusions are sustained by the decisions of the Supreme 
Court of Pennsylvania, in the cases of Lebanon Mutual Fire 
Ins. Co. vs. Erb, 112 Pa., 149; and Louck vs. Orient Ins. Co., 
176 Pa., 638. 

In the case of Stone vs. Fireman’s Ins. Co. (153 Mass., 475) 
it was held that, at the time the policy issued, the property was 
used and operated as a manufacturing establishment, and was 
insured as such while it continued in operation, and that after- 
ward operations were stopped without permission of the in- 
suret. In Dover Glass Works Co. vs. American Fire Ins. Co. 
(t Marvel, Del., 32) the court held that the property insured 
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was a manufactory in operation, and it appeared that during the 
life of the policy the manufactory ceased to be operated with- 
in the meaning of the policy. In McKenzie vs. Scottish Union 
& National Co. (112 Cal., 548) a sawmill had been shut down, 
and the policy required certain conditions to be observed under 
those circumstances by the insured, which it had failed to com- 
ply with. In Brehm Lumber Co, vs. Svea Ins. Co. (36 Wash., 
520) the policy insured a sawmill in operation, and it provided 
that the mill should not remain idle or shut down for more than 
thirty days, without permission indorsed thereon, and the insur- 
ance company had on one occasion indorsed its permission on 
the policy, but for the period in question its permission had not 
been asked nor given. Cronin vs. Fire Ass’n of Philadelphia 
(119 Mich., 74), reported again in 123 Mich., 277, was a case 
in which a creamery, while it continued in operation, had been 
insured, and operation had ceased for the prohibited period, 
without the permission of the insurance company. In Day vs. 
The Mill Owners’ Mut. Fire Ins. Co. (70 Iowa, 710) the prop- 
erty insured was a flour mill while it was operated, and the mill 
was shut down for the prohibited period without the permis- 
sion of the company. In El Paso Reduction Co. vs. Hartford 
Ins. Ca. (C. C., 121 Fed., 937) the facts were that at the date of 
the policy the insured property was being operated as a manu- 
factory, and that it was insured while it should be so operated. 
and permits had been given to cease to operate the same at 
certain periods, but not for the period in question. In Ken- 
tucky Vermillion Co. vs. Norwich Union Ins. Co. (77 C. C. A., 
121) the written part clearly provided for the continued opera- 
tion and use of the premises as a manufacturing establishment, 
the written part setting out particularly what the insured should 
do in case the plant became idle or was shut down. And these 
provisions were disregarded. And in Ranspech vs. Teutonia 
Fire Ins. Co. (109 Mich., 699) the condition of the policy was 
that it should become void if the building insured “be or become 
vacant, and so remain for ten days”, and the premises were left 
vacant for the prohibited period. 

We have reviewed all of the cases which have been called to 
our attention by counsel for appellant. But we are unable to 
find anything therein which corresponds with the facts in the 
present case. All of the cases so cited, except the case last 
mentioned, went off upon the theory that the facts showed that 
a mill or manufactory, while continuing to be in operation, was 
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insured, and that there had been a cessation of such operation 
without permission or other compliance with the terms of the 
policy. The Michigan case related to vacancy of the premises, 
and expressly covered an existing, as well as a future, vacancy 
of the premises. But in the case before us we hold that the 
evidence shows that the property had ceased to be operated or 
used as a factory long before the policies were issued, and that 
the language quoted was all the evidence there was to sustain 
the position that the property insured was to be operated, and 
only to be insured while being operated, as a factory, and that 
this was inadequate to establish that contention. The language 
of the second clause of the policies, which refers to machinery, 
engines and boilers, and says: “And all appurtenances neces- 
sary to and used in their business”, does not imply that the busi- 
ness of the insured company is that of manufacturing. The 
courts seem to favor the view, in cases like the present one, that 
each clause must be construed separately from the other, and 
that the language of a clause relating to the building should nor 
be looked to to construe a clause relating to personal property : 
Halpin vs. Ins. Co., 120 N. Y., 73; Phoenix Ins. Co. vs. Hol- 
combe, 57 Neb., 622; Elliott, Insurance, § 251. And see Sun- 
derlin vs. Aitna Ins. Co., 18 Hun (N. Y.), 522. 

It follows that no material error, which calls for a reversal, 
occurred, at the trial in the Circuit Court, and that the judgment 
of that court should be affirmed. And it is so ordered. 
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SUPREME COURT OF ILLINOIS. 


NATIONAL UNION FIRE INS. CO. et At. 
v8. 


JOHN SPRY LUMBER C0O.* 


One having knowledge of the scope of an agent’s authority is bound by 
such knowledge. 


Where the agents for the insured applied for insurance on a form in 
common use, and the policies were issued in such form, it was not 
entitled to have them reformed to cover only part of the property 
on the ground that the agents stated at the time of issue that they 
desired only such part covered, and that the rate was not adequate 
for the whole. 


The company cannot apply for such reformation on the ground of mis- 
take after the loss, and after copies of the policies have been several 
months in its possession. 


Error to Appellate Court, First District, on Appeal from Su- 
perior Court, Cook County. Action by the National Union 
Fire Insurance Company and others against the John Spry 
Lumber Company. From a judgment of the Appellate Court 
affirming a decree for defendant, plaintiffs bring error. 


BEacH & Brown, for Plaintiffs in Error. 
Apams & FroesiicH, for Defendant in Error. 


HAND, J. 

This bill was a bill in equity filed by the Queen Insurance Com- 
pany, the National Union Fire Insurance Company and the 
Virginia State Insurance Company against the John Spry Lum- 
ber Company, in the Superior Court of Cook County, to reform 
certain insurance policies issued by said insurance companies, 
respectively, to said John Spry Lumber Company, because of 
mistakes made in the descriptions of the location of the property 
intended to be covered by said policies, respectively, and to 
enjoin the prosecution of certain actions at law which had been 
commenced against the said insurance companies by said Johr 
Spry Lumber Company to recover for losses by fire of the prop- 
erty claimed to be covered by said policies. The defendant an- 
swered said bill, and there was a trial before the court, and a 
decree was entered dismissing the bill for want of equity, which 


% Decision rendered June 18, 1908. 
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decree has been affirmed by the Appellate Court for the First 
District, and a writ of error has been sued out from this court 
by the National Union Fire Insurance Company and the Vir- 
ginia State Insurance Company to review the judgment of the 
Appellate Court. 

It appears from the pleadings and proofs that at the time said 
insurance policies were issued the defendant was in the posses- 
sion of a certain mill and lumber yard located on the east side 
of Ashland Avenue, north of the west branch of the south branch 
of the Chicago River, in the city of Chicago; that George E. 
Spry, who was the secretary and treasurer of the John Spry 
Lumber Company, gave to S. F. Requa & Sons, who were in 
the insurance business in the city of Chicago, a verbal order to 
send the John Spry Lumber Company “some insurance on the 
east side”; that S. F. Requa & Sons, not being able to furnish 
all the insurance desired by the John Spry Lumber Company in 
insurance companies which they represented, applied to the 
agents representing the complainant insurance companies in 
Chicago for insurance on the property of said John Spry Lum- 
ber Company in accordance with the order of Mr. Spry, and 
the insurance policies in controversy were issued by said insur- 
ance companies, respectively. The Queen Insurance Company 
issued one policy for $1,000 and one for $750, and the National 
Union Fire Insurance Company issued one policy for $1,500 and 
the Virginia State Insurance Company issued one policy for 
$500, and delivered the same to S. F. Requa & Sons, and 
charged the premiums to said S. F. Requa & Sons, who de- 
livered said insurance policies to the John Spry Lumber Com- 
pany and collected the premiums from said lumber company 
thereafter, and turned over said premiums to the agents of said 
insurance companies,-respectively, less the usual commissions 
on that class of business, which were retained by said S. F. 
Requa & Sons. The property covered by said insurance poli- 
cies was described in all of said policies as being ‘‘on lumber, 
lath, shingles, pickets, posts, timber, hardwood flooring or 
other merchandise not more hazardous, their own or held by 
them in trust or on commission or sold but not delivered, all 
contained in their yard, or in buildings, sheds or cars on track 
in said yard, situated on the east side of Ashland Avenue, ex- 
tending north from the west branch of the south branch of the 
Chicago River, Chicago, III.” One or more of the policies were 
renewed, and the premium paid for said insurance, and upon 
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said renewals was at the rate of $4.84 per $100 of insurance. 
On the 6th day of October, 1905, and while the policies sought 
to be reformed were in force, a fire occurred in the mill of said 
John Spry Lumber Company located in its yard “situated on the 
east side of Ashland Avenue, extending north from the west 
branch of the south branch of the Chicago River, Chicago, IIl.”, 
and a large amount of lumber belonging to the John Spry Lum- 
ber Company of the character covered by said insurance policies, 
respectively, was destroyed. The defendant made proof of loss, 
but said insurance companies declined to pay said loss on the 
ground that, when they issued said insurance policies, they did 
not intend to insure any property of the John Spry Lumber 
Company situated in said mill, or situated south of an open 
strip 65 feet wide which runs east and west across said lumber 
yard immediately north of the said mill, and, although they ad- 
mitted that the description found in said insurance policies, re- 
spectively, covered the property destroyed, they claimed all 
property described in said policies which was contained in the 
said mill or situated in the yard south of said open strip was in- 
cluded in said insurance policies, respectively, by mistake, 
whereupon the John Spry Lumber Company brought actions at 
law upon each of said policies to recover for said loss, and this 
bill was filed. 

It is claimed by the insurance companies that, at the time S. 
F. Requa & Sons applied to said insurance companies for in- 
surance for and on behalf of the John Spry Lumber Company, 
said firm represented to their respective agents that they wanted 
insurance for said John Spry Lumber Company upon the lum- 
ber of said company situated upon that part of its yard located 
north of the 65-foot open strip, and not upon the mill or its 
contents. It is also claimed that the rate upon lumber, etc., in 
the mill or situated south of said 65-foot open strip was much 
higher than the rate upon lumber piled upon the yard north of 
the 65-foot open strip, which difference in rate was known to 
S. F. Requa & Sons and to Mr. Spry at the time the insurance 
policies were issued, and it is contended those facts established 
that a mistake was made in the insurance policies at the time 
they were issued, and that the lumber in the mill was wrongfully 
included in the policies. This contention is based mainly upon 
the view that S. F. Requa & Sons were the agents of the John 
Spry Lumber Company in procuring the insurance from said 


insurance companies, and that the John Spry Lumber Com- 
Vou. XXXVII.—60. 
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pany was bound by the representations and statements made 
by S. F. Requa & Sons to the agents of said insurance com- 
panies at the time said policies were issued. While we do not 
deem it necessary to determine to what extent S. F. Requa & 
Sons were the agents of the John Spry Lumber Company in 
procuring said insurance, yet we think, if it were conceded that 
such ‘agency existed, the evidence found in this record, when 
taken as a whole, does not make such a case as would authorize 
a court of equity, after a fire had occurred and the property cov- 
ered by the insurance policies had been destroyed, to reform 
said insurance policies in the particulars prayed for. As we un- 
derstand this record, the John Spry Lumber Company had two 
yards—one upon the east and one upon the west side of Ash- 
land Avenue, in the city of Chicago—and that Mr. Spry, at the 
time he gave the order to S. F. Requa & Sons to send up some 
insurance, confined the order to insurance “on the east side”. 
It also appears that the agents of the insurance companies were 
familiar with the location and situation of the yards of the John 
Spry Lumber Company, knew of the mill and its location in the 
yard and of the 65-foot open strip and the portion of the yard 
north of said open strip, and the kind and quality of lumber and 
material kept in the mill and stored in the yard; that they not 
only had personal knowledge upon that subject, but that each 
company kept in its office maps and plats and other data which 
showed the entire situation of the John Spry Lumber Com- 
pany’s yard and the lumber and other material kept and stored 
therein. It also appears that the John Spry Lumber Company 
had prepared a special form which was to be used in effecting 
insurance in their yard “on the east side”, which is as follows: 
John Spry Lumber Company. $———. On lumber, lath, 
shingles, pickets, posts, timber, hardwood flooring or other 
merchandise not more hazardous, their own or held by them 
in trust, or on commission, or sold but not delivered, all con- 
tained in their yard, or in buildings, sheds or cars on track in 
said yard, situated on the east side of Ashland Avenue, ex- 
tending north from the west branch of the south branch of 
the Chicago River, Chicago, Ill. Other insurance permitted 
until required. Warranted by assured that streets shall be 
kept clear of lumber; that piles of lumber shall not exceed 
thirty-five feet in height; that there shall be maintained a clear 
space of sixty-five feet north of main part of the mill 


—And which had been in use for several years in the city of 
Chicago by the John Spry Lumber Company in effecting insur- 
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ance upon its property situated on the east side and was 
familiar to the agents of said insurance companies at the time 
and long prior to the time said policies were issued; that when 
S. F. Requa & Sons applied for said insurance they had with 
them, or shortly thereafter sent to said insurance companies, 
respectively, copies of said form in triplicate, one copy of which 
was attached to the policy delivered to the insured, one copy of 
which was attached to the binder or office copy retained by the 
insurance company in its Chicago office, and one copy of which 
was sent to the insurance company’s home office. It would 
therefore seem clear that, if S. F. Requa & Sons were the agents 
of the John Spry Lumber Company, their agency was limited 
to procuring insurance on the east side, which would include 
the entire yard upon the east side of Ashland Avenue, and that 
the insurance was to be issued in accordance with the form 
which was in the possession of S. F. Requa & Sons and which 
was delivered to said insurance companies by S. F. Requa & 
Sons prior to the time said policies were issued, and that the 
agents of said insurance companies, at the time said policies were 
issued, had full notice that the policies were to be issued in ac- 
cordance with the form delivered to them by S. F. Requa & 
Sons. Mr. Spry testified he gave an order for insurance on the 
east side, and S. F. Requa & Sons presented to the agents of 
the insurance companies issuing said insurance a form for in- 
surance on the east side, and the policies were issued upon lum- 
ber and other material situated on the east side. 

The law is well settled that when a party dealing with an 
agent has notice of the scope and extent of the agent’s author- 
ity, especially where the agent is a special agent, and his au- 
thority is evidenced in writing, he is bound by such notice, and 
cannot bind the principal by dealing with such agent beyond 
and outside of the scope of the agent’s authority. It is ap- 
parent, therefore, if S. F. Requa & Sons applied to said insur- 
ance companies for insurance on the east side upon the form 
which was in common use for that property, and the insurance 
companies issued insurance in that form, which was delivered 
to and paid for by the John Spry Lumber Company, they ought 
not to be permitted by a court of equity to have the policies thus 
issued changed so as to cover only a part of the property of the 
John Spry Lumber Company situated “on the east side”, after 
a fire had occurred, on the ground that S. F. Requa & Sons 
stated to their agents at the time the insurance policies were 
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issued that they desired insurance only upon that part of the 
property of the John Spry Lumber Company situated north of 
the 65-foot open strip, and that the form of policy presented by 
them did not mean what it clearly appeared to mean upon its 
face, and by reason of the further fact that the rate charged did 
not cover the property destroyed by fire, but only covered 
property situated north of the open strip. To reform the poli- 
cies upon such evidence, and after a fire, would work, or might 
work, a great injustice upon the John Spry Lumber Company, 
who, the evidence shows, never authorized S. F. Requa & Sons 
to take out any insurance except upon its property on the east 
side, and never authorized S. F. Requa & Sons to make the 
statement that all the insurance they desired was upon prop- 
erty upon the north side of the open strip, and that said John 
Spry Lumber Company had no notice of the statements claimed 
to have been made by S. F. Requa & Sons, or that the insurance 
companies claimed that the policies issued by them only cov- 
ered property located north of the open strip, until after the 
fire had occurred and their property located in the mill been 
destroyed. If the agents of the insurance companies were mis- 
led by S. F. Requa & Sons, they ought not to have been misled, 
as they knew as fully the situation of the property as S. F. 
Requa & Sons, and were as well acquainted with the form of 
policy they were issuing as were S. F. Requa & Sons or the 
John Spry Lumber Company. 

While a court of equity will relieve a party from a mistake 
where the mistake is mutual or when brought about by the 
fraud of the opposite party, it will not relieve a party from a 
mistake which is the result of his own negligence. In Roberts 
vs. Hughes (81 IIl., 130) it was held a court of equity will not 
relieve a party from the results of his own negligence when the 
channels of information are open to him and no fraud or decep- 
tion is practiced upon him. And in Farrell vs. Bouck (60 Neb., 
771, 773): “Those who suffer in consequence of their own 
culpable inertness are without remedy. The law aids the vigi- 
lant—not the indolent and listless.” The policies were issued 
several months before the fire occurred, and during the time 
that intervened between their issuance and the time of the fire 
copies thereof were in the possession of the insurance compa- 
nies, and said insurance companies were bound to know what 
provisions policies issued by them contained and what property 
they covered, and, if they were honestly mistaken as to the prop- 
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erty which the policies covered, they should have discovered 
such mistakes and then moved promptly for a correction of the 
policies, and not waited until after the property covered by the 
policies had been destroyed by fire before filing their bill for 
a reformation of-said policies. 

It was stipulated in the trial court that the questions of mis- 
joinder of complainants, and that the bill was multifarious, 
would not be raised. The Appellate Court considered the case, 
in view of such stipulation, upon the merits, and we have re- 
viewed the judgment of the Appellate Court upon the merits. 

Finding no reversible error in this record, the judgment of 
the Appellate Court will be affirmed. 

Judgment affirmed. 


LOWER COURT DECISION. 


AUTHORITY OF AGENT—REFORMATION. 


Court of Chancery of New Jersey. 


SLOSS-SHEFFIELD STEEL & IRON CO. 
v8. 
ZTNA LIFE INS. CO.* 


Where an agent was designated by the company “general agent”, and 
so advertised himself, and this status was further confirmed by 
communications from the company to the agent shown to insured, 
the latter was justified in dealing with him as such in contracting 
for insurance, though he had no such power to contract. 

A waiver by such agent of a policy clause that no provision of the 

policy can be waived except by written indorsement, is binding on 
the company. 

Parol evidence is admissible to show what were the terms which were 
reduced to a written contract. 

A policy may be reformed to accord with the real agreement between 
such general agent and insured. 

Where the policy did not express the real agreement with such agent, 
though the insured knew the fact, but was led to believe the mis- 
statement in the policy was merely formal, and could not be taken 
advantage of, the policy may be reformed. 


* Decision rendered, June 2, 1908. 
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Suit by the Sloss-Sheffield Steel & Iron Company against the 
ZEtna Life Insurance Company, to reform policies of insurance. 
Heard on bill, answer, replication and proofs. 


Statement of facts by HOWELL, V. C. 


The bill of complaint in this case is filed by the Sloss-Sheffield 
Steel & Iron Company, a New Jersey corporation, against the 
7Etna Life Insurance Company, a Connecticut corporation, en- 
gaged, among other things, in issuing policies, of the class 
known as “employers’ liability insurance policies”, primarily to 
reform seven policies of liability insurance, issued by the de- 
fendant to the complainant, and incidentally to enjoin the insur- 
ance company from prosecuting an action in the New Jersey 
Supreme Court to recover an excess of premiums, which it 
claims has accrued on the policies during the years 1905 and 
1906. The case turns on the authority of an agent of the insur- 
ance company, located at Birmingham, Ala.; it being claimed 
by the assured that the agency was of a general and unlimited 
character, and by the insurance company that it was limited to 
soliciting for business, and to the delivery of policies and the 
collection of the premiums. The agency which the insurance 
company had established was conferred upon the Alabama Real 
Estate & Insurance Company, of which, in 1904, one A. M. 
Hobson was president. This Alabama corporation at that time 
was advertising itself as the general agent of the insurance com- 
pany. Letter heads were provided, on which was printed the 
name of the insurance company, and the fact that the Alabama 
corporation was its general agent. The Alabama corporation 
likewise occupied offices in an office building in the city of Bir- 
mingham, and on the entrance doors thereto were printed sim- 
ilar advertisements of the general agency of this corporation 
for the insurance company. There was nothing to indicate the 
fact that there was any limitation on the scope of the agency, 
nor was there, during all the negotiations hereinafter 
mentioned, any special notice given to the assured that 
the so-called general agents did not have the general 
authority necessary for the transaction of the business 
which the insurance company had intrusted to it. On May 18, 
1904, the vice-president and general manager of the assured 
received a letter from the Alabama corporation, which reads as 
follows: “If consistent, we will call on you in the morning (19th 
inst.) in re your employer’s liability insurance. We have a spe- 
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cial inducement to offer for the above company, and hope to 
secure this business. Yours truly, Alabama Real Estate & In- 
surance Company, by A. Maben Hobson, President.” This let- 
ter was written on a sheet of paper, at the head of which was a 
printed advertisement containing the names of the president, 
secretary and assistant secretary of the insurance company, and 
the words “Accident and Liability Department, AXtna Life In- 
surance Company of Hartford, Conn.”, and the further words 
“Alabama Real Estate & Ins. Co., General Agents, A. Maben 
Hobson, President; Geo. A. Smith, Manager; M. Porter 
Walker, Secretary and Treasurer. 221-222 First National Bank 
Building”. The assured by its vice-president replied to this let- 
ter on June 13, 1904 (having in the meantime had a conversa- 
tion with Mr. Hobson), in which reply he asked the Alabama 
corporation to quote the best rates at which it could carry its 
employer’s liability insurance for one year on an estimated pay 
roll, the figures concerning which were given. 

Considerable further negotiation ensued, which was carried 
on by the Alabama corporation, from the Birmingham office, by 
the so-called general agents, al! the correspondence being writ- 
ten upon paper, with printed letter heads of the character here- 
in above mentioned. There was nothing, during these days of 
bargaining, disclosed to the steel company which would indicate 
to the mind of its manager that the Alabama corporation did 
not have the power to conduct the negotiation, to fix the terms 
of the contract, and to close the transaction, without reference 
to the home office. It is true that the Alabama corporation re- 
ported its bargaining to the home office of the insurance com- 
pany, and was instructed by telegram, as early as June 20, 1904, 
to decline to issue policies at a less rate than that which was 
established and set out in the manual of rates issued from the 
company’s office; but it does not appear that this notice ever 
came to the attention of the steel company, and I do not think, 
therefore, that it can affect the situation as between the steel 
company and the insurance company. The policies were issued 
on June 24, 1904, on printed blanks, on and at the foot of 
which were printed the names of “Walter C. Faxon, Secretary”, 
and “M. G. Bulkeley, President”. Under the printed signature 
of the president appears that of the Alabama corporation, its 
name being impressed upon the paper with a rubber stamp; the 
only writing being the name of “A. Maben Hobson, President”, 
written over the words “General Agent”. These policies on 
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their face appear to be at the rate of $10,502.10 premium for one 
year, on an estimated pay roll of $1,400,000; that is to say, the 
premium was fixed at $10,502.10, as the sum which the assured 
would have been obliged to pay under the terms of the policies 
for the one year’s protection. The sum which actually was paid, 
however, was $8,506.88; this sum having been fixed by the 
agreement between the assured and the so-called general agents 
of the insurance company. So far as appears, the insurance 
company permited its agents to carry through this transaction 
without notice of the agents’ incapacity, and under such circum- 
stances, and with such general appearances, as to satisfy the 
steel company that the agents had the most ample power to do 
what they were doing. Mr. McQueen, the vice-president of the 
steel company, testifies that at the time the transaction was 
closed, on June 24th, Mr. Hobson, the president of the Alabama 
corporation, stated most positively that the amount which the 
assured would be obliged to pay on the estimated pay roll be- 
fore them was $8,506.88, and that the reason why a different 
amount was written in the policies was that the policy rates were 
what are called “manual rates’, that had been fixed by an agree- 
ment between the companies issuing liability policies, and re- 
lated to business to be written in different districts, or in dif- 
ferent lines of business, and that competition was keen, and 
that this was a desirable risk, and that the Alabama corporation 
was authorized to take it. There is one other circumstance at- 
tending the delivery of the policies, which throws light upon the 
manner in which the steel company dealt with the so-called gen- 
eral agents. When Mr. Hobson tendered the policies, there was 
attached thereto a rider, giving the assured the privilege of re- 
newing the policies for three years at the same rate. The 
president of the assured, who was present at the time of the 
delivery, stated that he did not care to have the matter compli- 
cated, and that he would not receive the policies with the riders, 
whereupon these riders were then and there detached, and de- 
livered back to the president of the general agent. Just before 
these policies expired, in 1905, the general agency of the Ala- 
bama corporation seems to have been revoked, and the firm of 
Walker & Egleston to have been appointed instead. Mr. 
Walker of that firm had been secretary of the Alabama Real 
Estate & Insurance Company, the predecessors of the firm of 
Walker & Egleston. On June 12, 1905, J. S. Rowe, assistant 
secretary of the insurance company, under whose general su- 
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perintendence the employers’ liability insurance business was 
carried on, sent a telegram to Walker & Egleston, in these 
words: “Endeavor renew Sloss last year’s rates on three-year 
contract. Waive application new coal mine rates this risk.” 
And at the same time he wrote a letter to Walker & Egleston, 
addressing them as general agents. The letter is important, and 
is here copied at length :— 


Etna Life Insurance Co., Hartford, Conn., June 12, 1905. 
Walker & Egleston, G/A. Re Renewal Sloss-Sheffield S. & 
I. Co.—Gentlemen: Referring to above risk, which is now up 
for renewal, we to-day wired you as follows which is hereby 
confirmed: ‘Endeavor renew Sloss last year’s rates on three- 
year contract. Waive application new coal mine rates this 
risk.” You will observe that we have suggested that you en- 
deavor to obtain renewal of this risk on a three-year basis, in 
order that same may be removed from annual competition. 
Yours truly, [Sgd.] J. S. Rowe, Sec’ty. 

About June 15th Mr. Walker, one of the general agents, called 
upon the vice-president of the steel company, and exhibited to 
him the telegram from Mr. Rowe of June 12th, and at the same 
time, or at another time, the witness did not distinctly remem- 
ber, Mr. Walker showed him the letter from Mr. Rowe of the 
same date, and in the conversation which followed Mr. Walker 
told Mr. McQueen that he could renew the insurance for three 
years, at the same rate at which it had been written for the pre- 
vious year, and that he would give the steel company the privi- 
lege of canceling the policies at the end of the first year, upon 
payment of 2% per cent more, making $8,725, or, in other 
words, that he would write the policies for $8,725 for one year 
on the estimated pay roll, and would deduct therefrom 2% per 
cent, bringing the premium down to $8,506.88, provided the 
policies should run for three years. This offer was put in writ- 
ing, signed by Mr. Walker as general agent, and sent to Mr. 


McQueen, the vice-president of the steel company. The letter 
is as follows :— 


Birmingham, Ala., June 20, 1905. 

Mr. J. W. McQueen, Vice-Prest. Sloss-Sheffield Steel & 
Iron Company, City—Dear Sir: We are in receipt of your 
favor of June 15th, also your supplementary letter of June 
19th, in reference to your company’s employer’s liability in- 
surance for one year, and in reply thereto we beg to quote 
you a net price of $8,725, on a pay roll of $1,400,000, divided 
as follows :— 
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Furnaces 

Machine Shops 

Coal Mines (including convicts) 
Coke Ovens 

Quarry 

Red Ore Mines (slope) 

Srown Ore Mines (surface) ......... 


8838888 


$1,400,000 


If your company will enter into an agreement to carry this 
insurance with the Aitna Life Insurance Company for three 
years, we will allow vou a discount of 2% per cent from the 
price of one year, or $8,506.88, practically the same figures 
at which the business was written last year, subject to cancel- 
lation at your election after the first year, by paying the dif- 
ference between the price for one year and the price for three 
years. We have every reason to believe that our present ad- 
justing arrangement for attorneys, which has proven so sat- 
isfactory, will continue, and assure you that should we rewrite 
your policies, no effort will be spared to take the same good 
care of you in the future as we have in the past. Yours very 
truly, M. Porter Walker, General Agent AXtna Life Insurance 
Company of Hartford, Conn. 


8 


The terms offered by this letter were accepted by the assured, 
and later on the policies were delivered. The aggregate amount 
of the premiums provided for in the 1905 policies was $10,502.10, 
the same as the year before. Nevertheless the general agents 
rendered a bill to the assured for $8,506.88, which was also the 
same as the year before, and this was paid by the assured to 
the general agents on August 17, 1905, by a check which, with 
the receipt for the same, were produced. It appears now that 
the negotiations between the general agent and the assured were 
never truly reported by the general agent to its principal, the 
insurance company at Hartford; that the insurance company 
was not informed of the fact that the premiums received were 
at a rate less than the manual rates, and that whatever reduc- 
tion in the premiums there were came out of the agent’s com- 
missions, and not out of the portion of the premium which was 
payable to the company, and that the general agent disregarded 
the positive directions of the insurance company touching this 
particular risk. The steel company canceled these 1905 policies 
at the end of the year, and the insurance company then brought 
a suit in the Supreme Court for the premium which would be 
due under the policies as they were written; i. e., at the high 
rate, but calculated at the short rates mentioned in the policies. 
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FREDERICK J. FAULKS, for Complainant. 
JAMES BucHANAN and M. G. BucHanan, for Defendant. 


HowELt, V. C. (after stating the facts as above). 

From the circumstances above detailed I do not hesitate to 
declare that the insurance company held out the persons whom it 
designated as its general agents as agents, qualified not only to 
solicit business, but also to make contracts which would be 
binding on it. The 1904 policies were negotiated for, written 
and delivered by these general agents, who had apparent au- 
thority; and secret instructions from the principal, not com- 
municated to the other party, are entirely overridden by the ap- 
parent authority deducible from the circumstances. Again, 
these agents were not denominated special agents; the appel- 
lation given to them was of much broader significance. Any one 
dealing with them, knowing that they were general agents and 
seeing the manner in which they transacted the business, would 
be naturally led to the belief that they had full authority to 
transact each and every part of the business in hand. This view 
is confirmed by the exhibition to the insured of the letter and 
telegram of June 12, 1905, which had a tendency to confirm the 
opinion, that the assured had previously derived from their 
manner of dealing, that they had full and ample authority to 
make original contracts. The case is within the rule laid down 
by Mr. Justice Van Syckel in the Court of Errors and Appeals, 
in the case of Millville Mutual Co. vs. B. & L. Ass'n, 43 N. J. 
Law, 653. He quotes from Story on Agency (section 1): “On 
the other hand (although this is not the ordinary commercial 
sense), a person*is sometimes said to be a special agent, whose 
authority, although it extends to do acts generally in a particu- 
lar business or employment, is yet qualified and restrained by 
limitations, conditions and instructions of a special nature. In 
such a case the agent is deemed, as to persons dealing with him 
in ignorance of such special limitations, to be a general agent ; 
although, as between himself and his principal, he may be 
deemed a special agent. In short, the true distinction (as gen- 
erally recognized) between a general and special agent is this: 
‘A general agency does not import an unqualified authority, but 
that which is derived from a multitude of instances, or in the 
general course of an employment or business, whereas a spe- 
cial agency is confined to an individual transaction.’ Such gen- 
eral authority enables the agent to bind the principal, without 
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orders, in dealing with those who, acting in good faith, have no 
notice of the want of lawful power in the agent. One who in- 
trusts authority to another is bound by all that is done by the 
agent within the scope of his apparent power, and cannot screen 
himself from the consequences thereof, upon the ground that 
no authority was given to do the particular act.” A case similar 
to the one in hand is Smith & Wallace vs. Prussian National 
Ins. Co. (68 N. J. Law, 674), where the question was as to the 
authority of an agent to make an original contract of insurance. 
The insured applied to one Vanderveer, an agent, for insurance 
on its warehouse. The agent, who appears to have been, as 
between him and his emplover, a special agent, wrote what is 
known in insurance circles as a “binder”, and delivered it to the 
insured. A question arose about the rate to be charged for the 
insurance, and this question was left in abeyance for a short 
time, during which the building burned. The question was 
whether the agent had made a contract of insurance or not. Mr. 
Justice Garretson says: “It is admitted that Vanderveer was 
the agent of the company, appointed by a regular commission 
and authority from them, signed by the manager. As such 
agent, he had signed the binding slip in question, and did so 
within the limits of his authority as an agent to countersign and 
issue policies. His authority to enter into the contract in ques- 
tion for the insurance company will be inferred from his gen- 
eral agency:” Gulick vs. Grover, 31 N. J. Law, 182; Perkins 
vs. Washington Ins. Co., 4 Cow. (N. Y.), 645; Brown vs. Frank- 
lin Ins. Co., 165 Mass., 565, 43 N. E., 512, 52 Am. St. Rep., 534. 
The Alabama cases are to the same effect: Piedmont Ins. Co. 
vs. Young, 58 Ala., 476, 29 Am. Rep., 770; Robinson vs. Aitna 
Ins. Co., 128 Ala., 477; Triple Link Indemnity Ass’n vs. Wil- 
liams, 121 Ala., 138; Birmingham Mineral R. Co. vs. Tennessee 
C. & I. Co., 127 Ala., 137. 

It is argued, on behalf of the insurance company, that clause 
N in the policy prevents the making of any contract, by the gen- 
eral agent, beyond and outside of the matters which are written 
and printed on the face of the policy itself. The clause in ques- 
tion reads as follows: “No condition or provision of this policy 
shall be waived or altered except by written indorsement attached 
hereto and signed by the president and vice-president, secre- 
tary or assistant secretary of the company, nor shall notice to 
any agent, nor shall knowledge possessed by an agent or by any 
other person be held to effect a waiver or change in any part of 
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this contract.” In further support of this contention, cites the 
time-honored rule that parol evidence shall not be admitted to 
vary or contradict the written instrument, with a long line of 
cases from our own courts and elsewhere as authority for the 
proposition that an agent, without express authority, may not 
waive or alter the provisions of the contract. I think.that the 
clause itself and the cases referred to are not applicable to the 
conditions of the case in hand. Clause N is directed against 
the waiver of provisions or the alterations of a contract which 
is in existence, and which has become a binding obligation be- 
tween the parties. li this action were to recover on the estab- 
lished or admitted contract, the clause and the rule of evidence, 
and the cases cited by the defendant, would be pertinent and 
applicable as to matters which arose after the delivery of the 
policies, but such is not the case here. Here the inquiry is not 
as to what the contract means, or how it should be interpreted, 
or what remedy should be had on it, or how broad and deep its 
provisions are, but the question is far more fundamental. It is, 
what is the contract? The bill alleged that the parties agreed 
upon the terms of a contract, and that these terms were not 
inserted in the document that was delivered. This is denied by 
the answer, and this is made an issue as to what the contract is. 
Parol evidence is admissible on this class of issues, for the plain 
reason that in most cases no other evidence exists. To deprive 
the court of the benefit of the parol evidence on an issue as to 
what the contract is would be to destroy its jurisdiction to re- 
form contracts and to avoid them for fraud or mistake. Vice- 
Chancellor Pitney says, in O’Brien vs. Paterson Brewing & 
Malting Co. (69 N. J. Eq., 117), concerning the rule against ad- 
mitting parol evidence: “Without stopping at this moment, to 
enumerate and classify the numerous exceptions to that rule, 
especially in a court of equity, it is sufficient to say that the evi- 
dence here relied upon does not tend to vary the terms of the 
contract. There is no contention that the complainant did not 
understand that he was signing an absolute promissory note 
in favor of the defendant, payable one day after date, and ne- 
gotiable in its terms. What he does contend is that it never had 
any binding effect upon him in equity. To show this by parol 
is no more a breach of the rule invoked than it is to prove that 
an absolute deed is given as a mortgage, or that a promissory 
note is given by the maker to the payee without consideration, 
and as an accommodation to the latter.” In other words, the 
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rule does not apply when the inquiry before the court is, what 
are the terms of the contract, what did both parties agree to, 
what were their respective rights, duties and liabilities to be 
when the agreement was formally committed to writing? Con- 
tinental Ins. Co. vs. Ruckman, 127 IIl., 364, 20 N. E., 77; State 
Ins. Co. vs..Hale, 1 Neb. (Unof.), 191; Mut. Ben. Life Ins. Co. 
vs. Robison, 7 C. C. A., 444 (Caldwell, J.); Wood vs. Am. Fire 
Ins. Co., 149 N. Y., 382. 

The next question that arises is whether this contract of in- 
surance can now be reformed, and made to accord with the real 
agreement entered into between the vice-president of the in- 
sured and the general agent of the insurance company. This in- 
quiry must be answered in the affirmative. Contracts inter par- 
ties may be reformed by this court whenever, by reason of a 
mutual mistake, the written instrument fails to express the 
agreement on which the minds of the parties met, or where 
there is a mistake by one of the parties, and fraud or other in- 
equity attempted on the part of the other. Pomeroy says: 
‘Reformation is appropriate when an agreement has been made 
or a transaction has been entered into or determined upon as 
intended by all the parties interested; but if, in reducing such 


agreement or transaction to writing, either through the mistake 
common to both parties, or through the mistake of the plaintiff, 
accompanied by the fraudulent knowledge and procurement of 
the defendant, the written instrument fails to express the real 
agreement or transaction, in such case the instrument may be 
corrected, so that it shall truly represent the agreement or 
transaction actually made or determined upon according to the 


” 


real purpose and intention of the parties:” Pomeroy, § 870. In 
Bryce vs. Lorillard Fire Ins. Co. (55 N. Y., 240, 14 Am. Rep., 
249), Folger, J., says: “The mistake which will warrant a court 
of equity to reform a contract in writing must be one made by 
both parties to the agreement, so that the intentions of neither 
are expressed in it, or must be the mistake of one party, by 
which his intentions have failed of correct expression, and there 
must be fraud in the other party in taking advantage of that 
mistake, and obtaining a contract with the knowledge that the 
one dealing with him is in error in regard to what are its terms :” 
Beach, Equity Jurisprudence, section 544 and following.. In 
Lloyd vs. Hulick (69 N. J. Eq., 784) the same rule was sup- 
plied, in the opinion of Gunmere, C. J., but to a quite different 
state of facts. Here the written contract is not the one that 
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the parties made. It is true that the insured knew that the 
policies as actually written did not accord with the agreement 
as actually made, because this fact was stated at the time the 
policies were delivered, but the same course had been taken the 
year before, and the complainant had a right to rely upon the 
representations made by the general agent, and was led to be- 
lieve that the misstatement of the premium rate was a merely 
formal matter, and, as such, the statement cannot now be taken 
advantage of by the insurance company: Van Fleet, V. C., in 
Cummins vs. Bulgin (37 N. J., Eq., 477) defined mistake to be: 
“The doing of an act under an erroneous conviction, which act, 
but for such conviction, would not have been done.” Story de- 
fines it as: “Some unintentional act or omission or error aris- 
ing from ignorance, surprise, imposition or misplaced confi- 
dence:” Story’s Eq. Jur., § 110. 

It must be conceded, I think, that the insured acted under an 
erroneous conviction in accepting the policies containing terms: 
which had not been agreed upon. The more invidious view 
would be that it was imposed upon, or became a victim of mis- 
placed confidence. Under either view it is entitled to a decree. 
There is a common-law action pending to recover $5,400, which 


is claimed as the excess of premium earned over the premium 
paid. The insured admit an indebtedness of $3,300. In order 
to save further litigation, the decree may provide for an adjust- 
ment of the difference, the amount of which I suppose counsel 
can readily agree upon. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


RESCISSION—EVIDENCE. 
In the case of Mutual Life Insurance Company of New York 
vs. Chambliss et al., decided by the Supreme Court of Georgia, 
July 16, 1908, the following syllabus was furnished by the court: 


Where a petition brought against a life insurance company, 
alleges that a policy of insurance upon the life of petitioner 
issued by the company was held by a named party under a 
pretended assignment by petitioner, which assignment was 
procured by fraud of defendant’s agent, who told petitioner, 
subsequently to his making application for insurance, that 
the company had declined the application, and where such 
petition alleged further such facts as tended to show that the 
company, through its agents, had acted in bad faith in the 
transaction, the suit being brought to cancel said policy and 
for damages, as well as for expenses incurred in the litigation, 
including attorney’s fees, the petition was not subject to de- 
murrer on the ground that it did not contain allegations en- 
titling the plaintiff to recover attorney’s fees. 


The evidence authorized a verdict finding in favor of plain- 
tiff’s claim for attorney’s fees. 


Evidence to show what were reasonable attorney’s fees un- 
der the facts of the case was admissible. 


Where certain portions of the charge are excepted to gen- 
erally, and in themselves are correct statements of abstract 
principles of law, this court will not search the record to dis- 
cover whether or not the giving of the instructions contained 
in those portions of the charge were authorized under the 
facts of the case. 


So much of the verdict as awards plaintiff damages as com- 
pensation “for lost time” was unauthorized under the evidence 
in the case. 
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SUPREME COURT OF SOUTH CAROLINA. 


McCARTY 
v8. 


PIEDMONT MUT. INS. CO.* 


The doctrine of waiver or estoppel applies to mutual assessment as well 
as stock companies. 


The mere declaration of an intention to do something in future cannot 
be a basis for waiver or estoppel in a subsequent written contract. 


The statute provided that no company should issue a policy for more 
than the amount stated therein, the amount to be fixed before its 
issue, and the full amount to be recovered in case of total loss; also 
that no statement in the application shall prevent recovery, provided 
that after sixty days the insurer shall be estopped to deny the truth 
of such statement except for fraud. 


Held, That where the value was fixed at $5,000 and the insurance was 
for $1,500, and the loss occurred nfore than sixty days after date of 
policy, and vhe question of fraud as to overvaluation was properly 
submitted, rezovery, if any, should be for the full insurance in case 
of total loss. 


Appeal from Common Pleas Circuit Court of Aiken County. 
Action by H. D. McCarty against the Piedmont Mutual Insur- 
ance Company. Judgment for plaintiff. Defendant appeals. 


Crort & Crort and CARLISLE & CARLISLE, for Appellant. 
HENDERSONS, for Respondent. 


JONES, J. 

This action is upon an insurance policy issued by defendant 
to plaintiff, November 8, 1906, indemnifying him against loss by 
fire on a dwelling house, a tenant house, and some household 
furniture, situated in Aiken County, S. C. On March 16, 1907, 
the property insured was totally destroyed by fire. Recovery 
was resisted by defendant under two defenses: (1) Placing an 
incumbrance upon the property after issuance of the policy with- 
out the written consent of the defendant; (2) fraudulent over- 
valuation of the dwelling house. Judgment was rendered for the 
plaintiff. 


The defendant is a domestic mutual insurance company, regu- 
lating its business by means of a constitution and by-laws, of 
which the insured becomes a member on the issuance of the 





* Decision rendered, July 31, 1908. 
VOL. XXXVII.—61. 
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policy. When application was made for the policy, on Novem- 
ber 6, 1906, defendant’s agent asked plaintiff if there was any 
mortgage on the property, and plaintiff answered there was not, 
but that he expected to put a small mortgage on it soon, and 
asked him if that would make any difference, to which the agent 
replied that it would not. Upon this assurance the plaintiff, on 
January 27th following, gave a mortgage to the Bank of Aiken 
for $150 without any other consent on the part of the defendant, 
except what may be deemed involved in the knowledge and rep- 
resentations of defendant’s agent in negotiating for the policy. 
The first question presented under the exceptions is whether the 
doctrines of waiver and estoppel, arising out of the knowledge 
and acts of agents, apply to mutual assessment companies as to 
old-line insurance companies. ‘The decisions in this state show 
that mutual insurance companies and fraternal benefit societies 
are governed by the same rules of law as the old-line insurance 
companies: McBride vs. Mut. Ins. Co., 55 S$. C., 589; Spark- 


- «4 
4 


man vs. Supreme Council, 57 $. C., 16, 35 S. E., 391; Thompson 
vs. Piedmont Mut. Ins. Co., 77 S$. C., 486; Morrison vs. Benev. 
Ass'n, 78 5. C., 3908; Hankinson vs. Piedmont Mut. Ins. Co. (S. 
C.), 61 S. E., 905; Plunkett vs. Piedmont Mut. Ins. Co. (S. C.), 
61 S. E., 893. 

Appellant contends that this rule should not apply to condi- 
tions affecting the essence of the contract, the risk assumed, 
such as a subsequent incumbrance. We see no value in making 
the distinction contended for by appellant. The mutual insur- 
ance company is a distinct entity as a corporation, and, like 
other corporations, must act through agents. The knowledge 
acquired by its agents within the apparent scope of their au- 
thority ought to be imputed to it, as in the case of any other 
principal. Certainly until the delivery of the policy the appli- 
cant is not a member of the mutual association, and cannot be 
presumed to even know the constitution and by-laws of the as- 
sociation, much less to be bound thereby, and experience teaches 
that he acquires very little knowledge of the constitution and 
by-laws after membership. The agent and applicant are not 
upon equal terms of knowledge. The applicant is generally ig- 
norant of the powers of the agent and the special rules by which 
the solicited contract is to be controlled. The agent is gen- 
erally expert in these matters, and common honesty and fair- 
ness demand that the applicant be not misled, to his injury, by 
the agents in one kind of association as well as the other, 
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whether the subject-matter of waiver and estoppel relate to the 
form or the substance of the contract. 

Another question involved is whether the knowledge and rep- 
resentations of the agent in this case can be the basis of waiver 
or estoppel, since they did not relate to a known or existing fact, 
but to something intended to be done in the future. This pre- 
sents a serious question. Waiver generally involves the relin- 
quishment of a known or existing right. Estoppel by misrep- 
resentation generally involves some misrepresentation of a past 
or existing fact. Hence, generally, representations de futuro do 
not form the basis of waiver or estoppel. A leading authority 
on this subject is Ins. Co. vs. Mowry (96 U. S., 546), in which 
the court said: “The previous representations of the agent 


could in no respect operate as an estoppel against the company. 


From the circumstance that the policy subsequently issued alone 
expressed its contract, and estoppel from the representations of 
a party can seldom arise, except where the representations re- 
late to a matter of fact, to a present or past state oi things, if 
the representations related to something to be afterward brought 
into existence, it will amount only to a declaration of intention, 
or have been liable to modification or abandonment upon a 
change of circumstances, of which neither party can have knowl- 
edge. The only case in which a representation as to the future 
can be held to operate as an estoppel is where it relates to an 
intended abandonment of an existing right, and is made to in- 
fluence others, and by which they have been induced to act. An 
estoppel cannot arise from a promise as to future action with 
respect to a right to be acquired upon an agreement not yet 
made.” This language is made the basis of the text in 11 Encyc. 
Law, 425, 16 Encyc. Law, 944, and in 16 Cyc., 752, where cases 
are collated. Among the cases enforcing the doctrine of Mow- 
ry’s Case, supra, may be cited Morris vs. Orient Ins. Co., 106 
Ga., 472, distinguishing Carrugi vs. Ins. Co., 40 Ga., 135; E!- 
liot vs. Whitmore, 23 Utah, 342: Gray vs. Germania Fire Ins. 
Co., 155 N. Y., 180. 

The point under consideration is not concluded by the case of 
Williamson vs. Ass’n, 62 S. C., 405. On the former appeal in 
that case (54 S. C., 593) the court, in determining what was the 
contract between the parties considered the representation of 
the association, in its certificate of stock and literature, that the 
stock shall mature in a definite number of months, which was 
inconsistent with its by-laws. On the appeal in 62 S. C., 405, 
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the question arose whether it was error to refuse to instruct the 
jury that defendant could not be estopped by representations in 
certificate of stock and literature, as they related to a future 
fact. The court, at page 405 of 62 S. C. (38 S. E., 616, 1008), 
held that there was no error, because the representations were 
not in reference to a future fact. What would have been the re- 
sult, had the representations related merely to future expec- 
tations or intentions with respect to a contract merely pro- 
posed, does not appear, except inferentially. It has frequently 
been held in this state that if an insurance agent, at the incep- 
tion of the contract, has knowledge of a fact constituting a for- 
feiture, such knowledge is imputed to the company, and the 
issuance of the policies as a valid policy estops the company from 
asserting the forfeiture: Gandy vs. Ins. Co., 52 S. C., 228; 
Pearlstine vs. Ins. Co., 74 S. C., 250; Doyle vs. Hill, 75 S. C., 
263; Fludd vs. Assur. Soc., 75 S. C., 320; Rearden vs. State 
Mutual Ins. Co., 79 S. C., 526. 

Imputing to defendant company the knowledge had by its 
agent, then the case practically stands as if the agent had incor- 
porated in the application plaintiff’s intention to place a small 
mortgage on the property, and the delivery of the policy was 
therefore made after knowledge of his intention. But the dis- 
tinction between knowledge of a fact inconsistent with a valid 
policy in its inception and knowledge of a mere intention to do 
something in the future, which knowledge is consistent with the 
existence of the policy as a valid contract in its inception, is 
manifest. The intention may never be carried out, or, if carried 
out, the contract stipulates as to the manner and conditions. 
Hence to sustain the view that there was waiver of, or estoppei 
to assert, the conditions of the contract in this case, the court 
must go further than it has yet gone on this subject. The by- 
laws of the defendant company do not forbid the placing of an 


incumbrance upon the insured property. The policy, however, 


contained a stipulation that if the property be incumbered, etc., 
without the written consent of the company indorsed thereon, it 
shall not be held liable, and further provided that the insured 
shall furnish a correct account of any incumbrance on the prop- 
erty insured, and promptly advise the company of any insurance 
placed upon it after the policy is issued. In the application it is 
declared that there is no contract of insurance until the appli- 
cation is accepted by the home office in Spartanburg subject to 
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the charter, by-laws and rules governing the company. It is also 
declared in the application that 


{ understand that no contract is valid, except in writing, 
signed by the president or secretary, and that the company 
employs no agents, but solicitors, which I accept as my agent 
to assist me in making application to the company for said 
insurance. 


The foregoing recitals show that the delivery of the policy as 
a valid contract is consistent with the imputed knowledge that 
the insured intended to place a mortgage upon the insured prop- 
erty, for the policy provided what the assured should do in that 
event. As the mere declaration of intention to do something 
in the future with respect to a contract not in existence cannot 
be the basis of a waiver or estoppel to assert a condition of the 
subsequently executed contract, we must sustain the appellant’s 
contention on this point. This point was not involved, and there- 
fore was not considered, in Hankinson vs. Piedmont Mut. Ins. 
Co. and Plunkett vs. Piedmont Mut. Ins. Co., supra, as in both 
of those cases the knowledge of the agent, which constituted the 
basis of waiver or estoppel, was as to existing facts inconsistent 
with the delivery of the policy as a valid contract, and therefore 
these cases were governed by the rule in Gandy’s Case, supra. 

Respondent cites Hagan vs. Merchants’ & Bankers’ Ins. Co. 
(81 Iowa, 321), and Mitchell vs. Home Ins. Co. (72 Miss., 53) to 
sustain the view of the Circuit Court. In the former case the 
agent at the time of the application, not only knew that the 
applicant was desirous of concurrent insurance, but he knew he 
was actually applying in another named company for a definite 
amount of concurrent insurance, in conflict with the provision 
of the litigated policy. In the second case above the agent had 
full knowledge that the insured had and intended to have no safe 
and full knowledge that the inventory and books of account had 
been kept, and were to be continued to be kept, at the store. 
Both these cases involved to some extent a knowledge of an 
existing fact, as distinguished from a mere intention. In the 
case of Kitchen vs. Hartford Fire Ins. Co. (57 Mich., 135) the 
agent, at the time of the application, not only knew of the 
pendency of another application for concurrent insurance, but 
immediately after such concurrent insurance was obtained was 
informed of the fact. The continued recognition of the policy 
after knowledge of such facts was held to estop the company. 
So that the case last cited may well be supported on the prin- 
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ciple, enforced in this state, that any act showing recognition of 
the policy 2s valid after knowledge by the company of a fact 
constituting a forfeiture is evidence of waiver of the forfeiture. 

With respect to the question of overvaluation of the dwelling 
house, the court instructed the jury that, if plaintiff was entitled 
to recover, he was entitled to recover the amount of the insurance 
specified thereon in the policy. The contention of appellant is 
that the plaintiff represented the original cost of the dwelling at 
$5,000, that this was a warranty precedent, and that the jury 
should have been instructed that the knowledge of the agent of 
defendant company would not amount to a waiver, so as to bind 
the company to the full amount specified in the policy. The 
valued policy form attached to the policy shows that the parties 
agreed upon $5,0c0 as the value of the building, upon which in- 
surance to the amount of $1,500 was granted. Section 1816, 1 
Code of Laws 1902, provides: “No fire insurance company or 
individuals writing fire insurance policies, doing business in this 
state, shall issue policies for more than the value to be stated 
in the policy, amount of the value of the property to be insured, 
the amount of the insurance to be fixed by insurer and insured 
at or before the time of issuing said policies, and in case of total 
loss by fire, the insured shall be entitled to recover the full 
amount of the insurance”, etc. Section 1817 provides: “No 
statement in the application for insurance shall be held to pre- 
vent a recovery before a jury on said policy in case of total or 
partial loss: provided, after the expiration of sixty days, the 
insurer shall be estopped to deny the truth of the statement in 
the application for insurance which was adopted except for 
fraud in making their application.” ‘The question whether there 
was any fraud in the valuation of the property was fairly sub- 
mitted to the jury under other instructions, and the fire oc- 
curred more than sixty days after the issuancé of the policy. 
The instructions complained of were therefore correct. 

It is contended that the court charged in respect to matters oi 
fact in stating to the jury: ‘And the plaintiff would also be en- 
titled to recover three-fourths of the actual value at the time of 
the fire of the personal property, however, not to exceed $500.” 
This exception cannot be sustained. There was no dispute in 
the testimony that there had been a fire which had totally de- 
stroyed the property. 


The defendant made a number of requests to charge touching 
the subject of agency, which were given to the jury with the re- 
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mark: “All of this may be qualified by stating that a principal 
may ratify the acts of an agent. If the principal acts upon the 
acts of an agent, and accepts it, of course, it is bound by it.” It 
is not contended that the qualification is not a proper one with 
respect to the general law of agency, but that the court should 
have gone further, and have instructed the jury: “That if the 
principal, after the facts connected with the doing of the unau- 
thorized acts of its agent are brought home to his knowledge, 
then accepts the benefit of the same, either expressly or im- 
pliedly, the principal would be bound by the unauthorized acts 
of his agent; but if the principal abides the act of his agent, 
without the facts connected with such act being brought to his 
knowledge, then he would not be held by his conduct to have 
ratified the unauthorized act of his agent.” If appellant de- 
sired more detailed instructions with respect to the law of rati- 
fication by principal, requests to that end should have been 
made. 

The foregoing rulings practically dispose of all the material 
questions raised by the exceptions. 

The judgment of the Circuit Court is reversed. 


Gary, A. J. (dissenting). 

Public policy demands that the agent should not be allowed 
to place such a construction upon the contract that a person 
would thereby be induced to take out a policy of insurance, thus 
enabling the company to get possession of the premium of in- 
surance, as this would be a fraud upon the rights of the party 
insured. This principle is so fully sustained by the recent cases 
of Williamson vs. Ass’n (54 S. C., 582, 32 S. E., 765, 71 Am. St. 
Rep., 822); Eastern B. & L. Ass’n vs. Williamson, 189 U. S., 
122, 23 Sup. Ct., 527, 47 L. Ed., 735), and Vought vs. Eastern B. 
& L. Ass’n (172 N. Y., 508, 55 N. E., 496, 92 Am. St. Rep., 761), 
that I deem it only necessary to cite those cases. 

For these reasons, I dissent. 
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WOMEN OF WOODCRAFT.* 


The laws of a benevolent society provided that the benefit could be 
increased by application, surrender of the old certificate and exam- 
ination by the Grand Physician, upon whose approval a new certifi- 
cate should issue. 

Held, That upon compliance and the approval of the physician, there 
was no discretion in the society as to its issue, which was a mere 
ministerial act, and where a member died after its issue, but while 
it was being held pending a further investigation as to her health, 
the society is liable. 


Appeal from Superior Court, Pierce County. Action by Clara 
Rancipher against the Women of Woodcraft on a benefit certifi- 
cate. Judgment for plaintiff, and defendant appeals. 


RoBERT G. Morrow and Govnor Teats, for Appellant. 


RALPH Woops and BoyLE, WARBURTON, QUICK & BROCK- 
way, for Respondent. 


Mount, J. 

The appellant is an incorporated fraternal and beneficiary so- 
ciety on the lodge plan. Its headquarters were located at Lead- 
ville, Colo. One of its local lodges, known as “Palm Circle No. 
66”, was located at Seattle, in this state. In 1901 Minnie Sul- 
livan became a member of Palm Circle, and took a certificate oi 
insurance for $1,000 in the order. Her daughter, Annie Sulli- 
van, was named therein as beneficiary. The laws of the society 
provided, at section 116, as follows :— 


Any member in good standing, having a benefit certificate 
for less than $2,000, who may desire to increase the amount of 
benefit can be permitted to do so, subject to the following con- 
ditions, and not otherwise: He or she shall surrender his or 
her old certificate, sign a new membership application for the 
total amount of the benefits desired, be examined by Circle 
Physician, pay Circle Phvsician’s fee, and pay to the Circle 
Clerk $1. His or her old certificate and his or her applica- 
tion, together with draft or money order payable to the Grand 
Banker, shall be forwarded by the Clerk of the Circle to the 
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Grand Clerk. The Circle Physician’s report shall be sent to the 
Grand Physician. If his or her application is approved by the 
Grand Physician, a new certificate shall be issued, but in no 
case shall the $1 be returned. 


On November 23, 1903, Minnie Sullivan determined to ex- 
ercise her right to increase the amount of* her benefits from 
$1,000 to $2,000, and to make her two daughters, Annie Sulli- 
van and Clara Rancipher, beneficiaries therein each for $1,000. 
She applied to the clerk of Palm Circle, and received a blank 
application, which was properly executed, and which described 
the desired change. She was thereupon examined by the local 
physician. This examination was satisfactory, and the same was 
afterward approved by the Grand Physician. The head clerk on 
December 5, 1003, received the application at Leadville, Colo.. 
as approved by the Grand Physician. The original certificate 
did not accompany the application for increase, and the head 
clerk thereupon requested the clerk of Palm Circle, at Seattle, 
to forward the original certificate to him, which was done, and 
the original certificate reached the head clerk on December 2g, 
1903. Thereupon in the regular course of business on January 
I, 1904, a new certificate as applied for was issued to Minnie 
Sullivan for $2,000 which, if valid, was good for $1,500 in case 
of death within one year. The new certificate was then placed 
with certain clerks to be registered before it was forwarded. 

3efore the new certificate had been forwarded from the office 
of the head clerk at Leadville, Colo., that office received the fol- 
lowing letter from the clerk of Palm Circle, Seattle :— 

Seattle, Wash., January 5, 1903. Mr. J. L. Wright—Es- 
teemed Neighbor: Minnie Sullivan applied for a raise in her 
policy. I had no idea it would be granted. She has been al- 
most dead for the past year. How any physician could pass 
her I can’t tell. I do not want to get mixed up in it, but she 
is very sick again and the managers home thought I should 
write you. I do not know who examined her, and I would 


rather not be brought into it, if possible. Fraternally yours, 
Josephine McLaughlin, Clerk. 


On receipt of this letter, the head clerk held the certificate for 
further investigation and before anything further was done 
Minnie Sullivan died on January to, 1904. The association af- 
terward paid $1,000 to the guardian of Annie Sullivan, the bene- 
ficiary named in the original certificate, but refused to pay or 
recognize the claim of Clara Rancipher under the new certificate. 
This action was thereupon brought on the new certificate, and 
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resulted in a judgment in favor of the respondent for $750, from 
which judgment this appeal is prosecuted. 

The principal question in the case is whether the contract of 
insurance was complete without an actual delivery of the new 
certificate to Minnie Sullivan. It is conceded that this certifi- 
cate was not delivered, and that the appellant held the same for 
investigation. The trial court found that the certificate was 
“improperly retained by the Grand Clerk and the officers of the 
association at Leadville”. Appellant argues that this finding is 
contrary to the evidence, which shows that the certificate was 
retained for the purpose of investigating the charge that the in- 
sured was not at that time entitled to increased insurance. The 
correctness of this finding depends upon whether the associa- 
tion might reject the application in its discretion. If so, then 
the increased insurance did not become valid until a delivery of 
the contract. But, if the insured was entitled to an increase of 
her certificate as a matter of right, after having passed the 
medical examination and complied with the laws of the order, 
then there was no discretion in the executive officers of the 
order, and the contract was complete without the actual delivery 
of the new certificate. It will, therefore, be necessary to con- 
sider only whether Mrs. Sullivan was entitled to the new certifi- 
cate as a matter of right. Section 116 of the laws of the order, 
above quoted, provides that any member in good standing hav- 
ing a benefit certificate for less than $2,000, can be permitted to 
increase such certificate, by making application therefor, sur- 
rendering the old certificate, being examined by the Circle Phy- 
sician, paying his fee, and paying a fee of $1 to the Circle Clerk. 


If his or her application is approved by the Grand Physi- 
cian, a new certificate shall be issued. 


All these requirements were complied with. This provision 
is plain and direct. It contains no reservation of discretion, 
and the approval of the Grand Physician seems to fix the status 
of the applicant and of the contract. The issuance of the certifi- 
cate thereafter is a mere ministerial matter. No provision in 
the laws of the order is called to our attention wherein any dis- 
cretion is reserved in such cases. It is true that section 40, in 
defining the powers and duties of the Grand Guardian, who is 
the principal executive officer of the order, provides that, “prior 
to actual introduction to benefit membership, he or. she shail 
have power to summarily reject any applicant for membership 
in any circle at his or her discretion, even though such applicant 
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be approved by the Grand Physician”. But this power is limited 
by express terms, so that it does not apply to this case, because 
Mrs. Sullivan had already been actually introduced to benefit 
membership. It is also true that section 115 of the laws of the 
order relating to a change of beneficiaries, after defining the 
steps necessary to secure such change, provides that the Grand 
Clerk 

shall thereupon prepare and cause to be signed a new benefit 

certificate as requested ard forward the same to the Circle 

Clerk for delivery to the member. 


While this provision requires a delivery of the policy to the 


member, it does not, either in terms or impliedly, make such 
delivery a condition of liability on the contract, and under sec- 
tion 40, supra, the Grand Guardian could not summarily refuse 
to make delivery of the changed certificate: Luhrs vs. Luhrs, 
123 N. Y., 367. If Mrs. Sullivan had lived, she could have com- 
pelled the delivery of the certificate to her, because she had com- 
plied with all the laws of the order and had done all that she 
was required to do. Her right to increase was a contractual 
and beneficial right. The contrect was fully completed as be- 
tween her and the order: Sanborn vs. Black, 67 N. H., 537: 
Sourwine vs. Supreme Lodge, K. of P., 12 Ind. App., 447. 

The appellant could avoid the contract only by some breach 
of condition by Mrs. Sullivan aiter it was issued, or for fraud on 
her part in procuring the same. Fraud was alleged as one of 
the defenses, but there was no proof to support that defense. 
It was substantially abandoned, and appellant now relies wholly 
on the fact that the certificate was not delivered, and is there- 
fore of no effect. We are of the opinion that, under the provi- 
sions of section 116, above quoted, where delivery of the certifi- 
cate is not made a condition of the contract and where no right 
is reserved to summarily reject the application, the contract was 
valid without delivery. In the case of Logsdon vs. Supreme 
Lodge, etc. (34 Wash., 666) we said: “A certificate cannot be 
said to be issued when it is merely dated and signed by the ap- 
pellant’s officers. It is not issued until it becomes vitalized as 
the evidence of a binding mutual obligation. It does not become 
such until it has been delivered to, and accepted by, the mem- 
ber. In thet particular it is analogous to a deed, which does 
not become a deed until it is delivered, even though that may 
be long after its date.” That was a case where the member was 
1 new member, and where there was a discretion which could 
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be exercised, and where there was no actual existing contract 
between the parties. In this case contractual rights already ex- 
isted which it was the duty of the appellant to carry out, and 
no right was reserved for the exercise of a discretion to reject 
the application summarily. 

It follows that the judgment must be affirmed; and it is so 
ordered. 


Hadley, C. J., and Rudkin and Root, JJ., concur. Fullerton, 
J., dissents. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


ROTH 
v8. 
MUTUAL RESERVE LIFE INS. CO.* 


Effect of request for directed verdict. 


Refusal to pay ar assessinent sclely on the ground of its increase, while 
not claimirg it to be illegal, and formal notification to the company 
of withdrawal, was an abandonment of the policy which precluded 
recovery. 

Where forms of proofs of death were furnished by the company to the 
beneficiary with a statement that they were without prejudice, and 


that the policy had lapsed, it was not estopped from asserting the 
lapse. 


In Error to the Circuit Court of the United States for the 
Eastern District of Missouri. 


Before Sanborn, C. J., and Philips, D. J. 


F. H. BAcon and J. E. McKE1GuHan, for Plaintiff in Error. 
James C. Jones (S. T. Tyng, Lon O. Hocker and J. Lion- 
berger Davis, on the brief), for Defendant in Error. 


PuHIips, D. J. 
This action was originally brought by Margaret Roth against 
the Mutual Reserve Fund Life Association on a policy certificate 
for life insurance dated January 9, 1884, issued on the life of 
Adam Roth, for the sum of $10,000. After the institution of 
suit, said Margaret died, and the present plaintiff in error was 
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substituted. The name of the defendant, after the commence- 
ment of said suit, was changed to Mutual Reserve Life Insur- 
ance Company, which was duly substituted of record. The 
policy was issued and delivered in the state of Missouri, where 
the first and subsequent premiums were paid. The stipulations 
of the policy as to assessments are as follows :-— 


lf, at such date as the board of directors of the association 
may from time to time fix or determine for making an assess- 
ment, the death fund is insufficient to meet existing claims by 
death, an assessment shall then be made upon every member 
whose certificate is in force at the date of the last death as- 
sessed for, and said assessment shall be made at such rates, 
according to the age of each member, as may be established 
by the said board of directors, and the net amount received 
from such assessment (less 25 per cent to be set apart for 
the reserve fund) shall go into the death fund. 


By the conditions of the certificates, the by-laws of the com- 
pany are made a part of the contract. The provisions of the by- 
laws applicable to this case are as follows :— 


Sec. 5. On the first week day of the months of February, 
April, June, August, October and December of each year (or 
at such other dates as the board of directors may, from time 
to time, determine) an assessment shall be made upon the en- 
tire membership in force, at the date of the last death of the 
audited death claims prior thereto, for such a sum as the 
executive committee may deem sufficient to meet the existing 
claims by death, the same to be apportioned among the mem- 
bers, according to the age of each member. 

A member failing to receive a notice of an assessment, on 
the first week day of February, April, June, August, October 
and December, for his share of the losses occurring during 
the time specified, it shall be his duty to notify the home of- 
fice in writing of such fact. 


A failure to pay the assessment within thirty days from the 
first week day of February, April, June, August, October and 
December (or within thirty days from the day of the date of 
such periods as may be named by the directors), shall forfeit 
his membership in this association, with all rights thereunder, 
and the certificate of membership shall be null and void. 


The answer, inter alia, pleaded that an assessment, No. 106, 
styled “mortuary call”, was levied October 2, 1889, and was not 
paid by Adam Roth within thirty days of the call, whereby the 
policy lapsed and was forfeited. It is conceded that the assured 
did not pay this mortuary call No. 106, although he had paid in 
premiums on said policy up to that time over $6,000. 
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On the first trial of this cause, the plaintiff recovered in the 
Circuit Court on the ground that the policy was subject to the 
nonforfeiture law of the state of Missouri; that the net value of 
the policy was sufficient to carry it beyond the time of the death 
of Adam Roth. That judgment was reversed by this court: 
Mutual Reserve Life Ins. Co. vs. Roth (122 Fed., 855, 59 C. C. 
A., 63), to which reference is here made for further statement 
of facts. The case being remanded for new trial, the plaintiff 
“gain asserted that the policv sued on was subject to the said 
nonforfeiture law of Missouri; and, second, it pleaded an es- 
toppel, because of representations of the company, to which the 
court sustained a demurrer, which action of the court is not 
pressed here for consideration. The reply further alleged that 
after the death of Adam Roth, the defendent being notified there- 
of and requested to furnish blank proofs of death, the plaintiff 
furnished defendant, at an expense of $5, said proofs, and the 
defendant, et the time having full knowledge of the various de- 
tenses olleged in its answer, was thereby esiopped from setting 
up said detenses. At the conclusion of the evidence both parties 
requested a directed verdict of the jury. The court granted the 
request of the defendant, 

This court, when this case was here on a former writ of error, 
having adjudged that the defense of the nonforfeiture law of 
Missouri was unavailing to the plaintiff, the only questions to be 
decided ere the defense of abandonment by Roth in his lifetime 
and the affirmation in the reply of an estoppel. As both parties 
at the conclusion of the evidence requested a directed verdict, 
the defeated party is estopped from asserting that any ques- 


tion of fact should have been submitted to the jury, as every 


disputed question of fact is concluded in favor of the prevailing 
party. The only questions open to review on this writ of error 
are : (1) Was there any substantial evidence to support the 
court's finding upon the facts? and (2) wes there any error in the 
application of the laws? U.5. vs. Bishop, 60 C. C. A., 123, and 
authorities cited. 

The evidence clearly enough established that conformably to 
the by-laws of the company the board of directors made an as- 
sessment, No. 106, known as a “mortuary call’’, levied October 
2, 1899, and notice thereof was duly published in the usual form. 
On the 31st day of October, 1899, the said Adam Roth gave to 
the deiendsnt the following notice :-- 
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I beg to notify you herewith of my withdrawal from your 
association, and respectfully refer you to my policy No. 17,522. 


That he intended by this to advise the defendant of his un- 
qualified abandonment of the policy is confirmed by Gust Hoe- 
ber, who was at that time the defendant’s agent at St. Louis, 
who testified that in February, 1899, on inquiry by the assured, 


he was advised that his assessment would be increased in Octo- 
ber next, whereat Roth said that he intended to “drop his 
policy”; that he “would continue his policy until it was raised 
again, and then he would drop it”. The witness further testified 
that afterward, in October, 1899, at the time of the mortuary 
call No. 106, he called upon Mr. Roth to know why he had not 
sent check for the assessment, when Roth in answer said :— 

“He would not pay any more; that he would not continue his 
policy; that he told me so last spring; that he had been raised 
again about $20, and he would not continue his policy; * * * 
that his wife was well provided for, and she did not need the 
money.” 

There was no claim advanced by him that there was any ir- 
regularity, or want of authority in the board of directors, in 
making said assessment. Indeed, neither in the petition nor the 
reply does the plaintiff allege that Adam Roth withdrew from 
the association on the ground that the demand of the company 
for the additional due was illegal, or that he so informed the 
company; but, when called upon by the local agent to pay and 
urged not to carry out his letter of withdrawal, he simply said 
he would not stand another raise—that his wife was well pro- 
vided for anyhow. He did not claim, as is now asserted in argu- 
ment, that there was any trust fund applicable to such payment, 
but placed his declinature solely on the ground that he would 
not stand another raise—that his family was well provided for. 
It is questionable whether his beneficiary can now urge other 
ground after his death, as the presumption should be indulged, 
had he urged other ground, the company might have altered its 
situation. See Kansas Union Life Ins. Co. vs. Burman, 73 C. 
C. A., 60. 

Be this as it may, the question of the regularity of the assess- 
ment and the abandonment of the policy by Adam Roth were 
in effect conceded on the former hearing of this case. In the 
opening paragraph of the opinion of Judge Thayer (59 C. C. A.., 
64) he said :— 
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“We are of the opinion that, when the trial ended, all of the 
material facts in the case were practically confessed, and that 
the learned trial judge was right in holding that the only ques- 
tion involved was one of statutory construction arising upon the 
aforesaid statute.” ; 

And it appears from the brief of plaintiff’s counsel on the for- 
mer writ of error that :— 

“The questions of the legality of the assessment upon which it 
was claimed the policy was forfeited and the estoppel of the com- 
pany by requiring proofs of death were determined in favor of 
the defendant below, and need not be considered here.” 

On the well-recognized rule of “the law of the case”, these 
questions should be regarded as having passed in rem judicatam. 
Judge Hook, in Mutual Reserve, etc., Ass’n vs. Ferrenbach (75 
C. C. A., 305), said :— 

“We will not re-examine the question when the cause again 
comes before us on the same facts and under the same condi- 
tions.” 

It is the established rule in the application of the doctrine of 
res judicata that :— 

“It is a finality as to the claim or demand in controversy con- 
cluding parties and those in privity with them, not only as to 
every matter which was offered and received to sustain or defeat 
the claim or demand, but as to any other admissible matter 
which might have been offered for that purpose:”’ Cromwell 
vs. County of Sac, 94 U. S., 351, 352. 

This rule applies with equal force to matters adjudged, or 
definitely passed upon, on appeal or writ of error, when the case 
again comes before the appellate court. “It is settled in this 
court that whatever has been decided here upon one appeal can- 
not be re-examined in a subsequent appeal of the same suit. 
Such subsequent appeal brings up for consideration only the 
proceedings of the Circuit Court after the mandate of this 
court:” Supervisors vs. Kennicott, 94 U. S., 498; Clark vs. 
Keith, 106 U. S., 464. Questions passed upon, and matters in- 
volved in the first appeal, become “the law of the case” on a 
subsequent appeal or writ of error: Guarantee Co. vs. Phenix 
Ins. Co., 59 C. C. A., 376. 

Laying this aside, there is no evidence in this record tending 
to impeach the levy of the assessment. The settled rule of law 
is that “it was prima facie evidence against the members of the 
association”: Anderson vs. Mutual Reserve, 171 Ill., 40; Bag- 
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ley vs. A. O. U. W., 131 IIl., 498; Demings vs. Sup. Lodge, 131 
N. Y¥., 522. In Schmidt vs. Mutual Reserve Fund Life Ass’n, 
106 S. W., 1182 (decided December 17, 1907), the St. Louis 
Court of Appeals, per Bland, J., said :— 

“The calls of mortuary assessments are periodically adjusted 
on the estimated cost of insurance according to the experience 
of the association, and is acquiesced in among the members by 
taking into account the attained age of each member. It seems 
to us that this is right, and it certainly is authorized by the by- 
laws and constitution of the association, and expressly pro- 
vided for in the contract of insurance itself. * * * There is 
no direct evidence in the record before us that call No. 96 re- 
sulted in discrimination by which Schmidt was injured, nor can 
the inference that the call resulted from such discrimination be 
drawn from the opinion and the record. On the contrary, the 
only evidence on the subject is to the effect that call No. 96 was 
the result of a readjustment of the assessments by which each 
member was required to pay his equitable part of the death 
fund; and the Strauss Case (a North Carolina decision) is re- 
pudiated in Mutual Reserve Fund Life Ass’n vs. Ferrenbach, 


” 


75 C.C. A., 304 


So in the case at bar the evidence of the actuary was to the 


effect that call No 106 was regular and without discrimination. 

The letter of Roth of October 31, 1899, notifying the defend- 
ant of his withdrawal from the association, was an effectuai 
abandonment of the contract on his part, and bars his right of 
recovery, unless some other fact has supervened to reinstate his 
claim: Ryan vs. Ass’n (C. C.), 96 Fed., 796; Mutual Life Ins. 
Co. vs. Phinney, 178 U. S., 327, 345; Mutual Life vs. Hill, 178 
U. S., 347; Jones vs. Ins. Co., 120 Mich., 211; Haydel vs. Ass’n 
(C. C.), 98 Fed., 200. 

The plaintiff in the replication seeks to avoid the effect of this 
abandonment by pleading an estoppel. It only remains to ex- 
amine the evidence in support of this plea. On the 28th day of 
July, 1900, the beneficiary, Margaret Roth, by her attorney, 
wrote the defendant as follows :— 


You are hereby notified that Adam Roth, insured under 
your policy No. 17,522, dated December 31, 1883, for $10,000, 
died June 20, 1900. As the beneficiary named in said policy I 
hereby request you to furnish blank proofs of death, and ! 
hereby offer to furnish such proofs as you may require.” 

VoL. XXXVII.—62. 
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To this the defendant replied by letter on July 31, 1900, as 
follows :— 

Dear Madam: Your favor of the 28th inst., to hand. We 
herewith inclose proof blanks, which we do at your request, 
without prejudice to or waiver of any of the rights of the as- 
sociation in the premises. We would further state that policy 
No. 17,522, issued to Adam Roth (for $10,000) lapsed for the 
nonpayment of assessment due October 2, 1899. If, however, 
you persist in making claim under said policy, the association 
will require the performance of all conditions precedent as pro- 
vided in the contract. 


The testimony on behalf of the plaintiff was that she prepared, 
on the blank sent her, the customary proof of death and for- 
warded it to the defendant, at an expense of $6.10. 

The contention of plaintiff’s counsel is that, by requiring proof 
and putting the claimant to the expense of making same, the 
defendant is estopped from pleading the abandonment and iapse 
of the policy. The letter admits of no such construction. It was 
simply polite to send the blank proofs, as requested by plaintiff’s 
counsel, But, lest it might be sought to construe this act of 
courtesy into a recognition of the defendant’s liability, it sent 
along with it the safeguard, “Without prejudice to or waiver of 
any of the rights of the association in the premises”, and in ad- 
dition thereto, and to advise her “further”, it stated, in effect, 
that in no event did any liability on its part exist, because the 
assured had forfeited his contract of insurance by letting it lapse 


for nonpayment oi the assessment due October 2, 1899. Read 


by its four corners, with the eye of common sense, with an hon- 
est mind, this letter cannot be construed into an invitation to 
the claimant to incur labor or expense in making out proofs, in 
the belief that the claim would be recognized. Any other con- 
struction of this letter would be a perversion of the language 
and violative of the clear intendment of the writer. 

It results that the judgment of the Circuit Court must be af- 
firmed. 





In re Peckham et al. 


SUPREME COURT OF RHODE ISLAND. 


In RE PECKHAM Et AL.* 


An endownient policy on the life of the husband was payable to himseift 
in case of his survival during the term, or in case of his prior de- 
cease to his wife, or in the event of her previous death to their 
children. It was surrendered for a paid-up policy payable to the 
wife or, in the event of her prior death, to their children, their ex- 
ecutors and administrators. No children were born to the wife who 
died before the husband, giving her husband a life interest in her 
property with remainder to her nephews. The insured remarried and 
died, leaving half his property to the widow and half to their son. 

Held, That under the law of Connecticut. when the contract was made 
and was to be performed the terms of the paid-up policy governed, 
and the first wife took a vested interest in the policy, whose pro- 
ceeds passed to her administrator for distribution under her will. 


Application by Abby M. Peckham, as executrix of the estate 
of Charles H. Peckham, deceased, and others, for an opinion as 
to ownership of the proceeds of certain insurance policies on the 
life of said decedent. Fund awarded to William A. Spicer, as 
administrator of the estate of Celia S. Peckham, deceased. 


RoyaL H. GLappInGc and EuGENE A. KINGMAN, jor Wil- 
liam A. Spicer, administrator, and for legatees under the will, of 
Celia S. Peckham. 

Louis L. ANGELL and CHARLES E. SALISBURY, for Charles 
H. Peckham, Jr., and for Abby M. Peckham, his next friend and 
guardian, and for Abby M. Peckham, executrix. 


DouG.as, C. J. 

The parties in interest have agreed in submitting to the court 
the question of title to a certain sum of money deposited by the 
Etna Life Insurance Company in the Industria! Trust Com- 
pany of Providence as the amount of a paid-up policy of insur- 
ance issued on the life of Charles H. Peckham, deceased. So 

much of said policy as is material in this case is as follows :-— 
This policy of insurance witnesseth that the Attna Life In- 
surance Company, in consideration of the surrender of policy 
No. 35,784 and all claims thereto, do hereby insure the life of 
Charles H. Peckham (hereinafter called the insured), of Provi- 
dence, county of Providence, state of Rhode Island, for the 


term of his natural life, in the sum of five thousand and seven 
dollars, to be paid at the office of this company, in Hartford, 


* Decision rendered, June 18, 1908. 
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Conn., to his wife, Celia S. Peckham, or in the event of her 
prior death to their children, their executors, administrators 
or assigns, within ninety days after due notice and proof of the 
death of the said insured during the continuance of this policy. 


Policy No. 35,784 was an endowment policy for $10,000 with 
a period of twenty-one years, issued May 18, 1867, on the life of 
said Charles H. Peckham, payable to him if he should survive 
the term of twenty-one years, and in case of his death to Celia 
5S. Peckham, or if she should die before her husband, then to 
their children. Premiums on this policy were regularly paid 
until June 2, 1873, when it was surrendered, and the paid-up 
policy aforesaid was issued in place thereof. Mrs. Peckham died 
September 27, 1893, never having had any child born alive. She 
left a will by which she gave her property to her husband for his 
life, and after his death to the children living, at the time of her 
death, of her brother, William A. Spicer. June 8, 1897, Charles 
H. Peckham married Abby E. May, and October 14, 1898, a 
son, Charles H. Peckham, Jr., was born to them and is now 
living, the only issue of the marriage. Charles H. Peckham died 
July 21, 1907, leaving a will by which he gave one-half of his 
property to his widow and one-half to his son. The widow, 
Abby M. Peckham, has been duly appointed executrix of the 
will and guardian of the son. The fund in question is claimed 
by William A. Spicer, as administrator d. b. n. c. t. a. on the 
estate of Celia S. Peckham, by Charles H. Peckham, Jr., as bene- 
ficiary under the terms of the policy, and by Abby M. Peckham, 
zs executrix of the will of Charles H. Peckham. 

The terms of the paid-up policy must decide the question of 
title to the fund. The former policy was surrendered by the 
parties interested, and the latter, with their full consent, took 
the place of it. The only change of the provisions of payment 
affected the husband and wife. The provision for the children 
is the same in both policies. The contract was made in Con- 
necticut, to be performed there, and hence must be construed 
in accordance with the law of that state: Leonard vs. State 
Mut. Life Ins. Co., 27 R. L, 121, 123. The exact question be- 
fore us arose in Phoenix Mut. Life Ins. Co. vs. Dunham, 46 
Conn., 79. The policy under consideration there was upon the 
life of the husband, payable to his wife for her sole use, or, in 
case of her death before his, to their children. They had no 
children, and the wife died before the husband. The court de- 
cided that the wife took a vested interest in the policy when it 
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was issued, which was liable to be divested by the death of the 
wife leaving children, and that the policy was payable to her rep- 
resentatives; and the court say (page 87 of 46 Conn.): “If the 
amount expressed in the policy had been made payable to her 
without condition, she would at once have become the owner ot 
a valuable property, which she was permitted, both by the spe- 
cial law and the declaration of her husband, to hold independ- 
ently of him—of an interest which she could sell or assign, either 
absolutely or by way of security, and which, upon her death, 
would pass to her legal representatives, as would_any other sole 
and sep*rate estate. It is true that the gift to Mrs. McCammon 
(the wife) was made subject to a condition subsequent. If issue 
had survived, the amount would have been payable to such 
issue; but, as no child was ever born to either of them, the con- 
dition became void and may be laid out of consideration.” 

The decision is the more conclusive as it was made after a full 
review of the previous cases in Connecticut, where a contrary 
view was apparently taken. In Conn. Mut. Life Ins. Co. vs. 
Burroughs (34 Conn., 305) it was held that a policy payable to 
a wife, but if she did not survive her husband, to her children, 
was not assignable by her in her lifetime, and her interest in the 
policy is called “contingent”. In Continental Life Ins. Co. vs. 
Palmer (42 Conn., 60) the same expression is applied to the in- 
terest of a wife who predeceased her husband, leaving children 
who were to take in such case; but it is explained that the con- 
tingency related to the possession and enjoyment, not to the 
right, which, though conditional, was vested in the sense of be- 
ing transmissible. In Conn. Mut. Life Ins. Co. vs. Baldwin (15 
R. I., 106) the case of Conn. Mut. Life Ins. Co. vs. Burroughs is 
cited, and the interest of the wife is said to be “contingent”; but 
it may be supposed that the word is used as applicable to the 
enjovment, rather than to the right of property. 

In referring to the previous cases, the Connecticut court, in 
Phoenix Ins. Co. vs. Dunham, supra, says (page 89 of 46 Conn.): 
“The policy in each of these cases contained the proviso in be- 
half of children, and in each case children survived. The re- 
spective wives had received conditional gifts. At no moment 
was either of them in a position to deal with her policy as its 
absolute owner. In each case an event occurred which put an 
end to any interest in her, or in her estate, in the fund. In each 
case the duty of the court was to enforce the proviso in favor ot 
children, and whatever is said in either of them as to the nature 
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or extent of the interest of the wife in her policy is to be under- 
stood as said of it in instances where there are children, and not 
as determining, where a policy is made payable without condi- 
tion to the sole and separate use of the wife in instances where 
there are no children, that she takes no interest unless she sur- 
vives her husband.” 

Our conclusion, therefore, is that Celia S. Peckham took a 
vested interest in the policy subject to the condition subsequent 
of her death before her husband leaving issue. As the. con- 
tingency never happened, her interest was transmitted to her 
executor at her death, and the fund is now payable to her ad- 
ministrator, William A. Spicer, for distribution according to the 
terms of her will. 


SUPREME COURT OF ALABAMA. 


ETNA LIFE INS. CO. 
vs. 


LASSETER.* 


The policy provided for a weekly indemnity for loss of time in case oi 
total disability or such disablement preventing the performance of 
important daily duties pertaining to a productive occupation; also 
that in case of injury producing hernia one-fifth the amount should 
be paid. 

Held, That an injury which produced hernia, but did not prevent the per- 
formance of any important duties connected with an avocation did 
not entitle to recovery. ‘ 


Appeal from Circuit Court, Madison County, Action by R. 
A. Lasseter against the Aitna Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 


JERRY Murpny, for Appellant. 
E. H. Foster and G. P. Cooper, for Appellee. 


DENSON, J. 
This action is based on an accident insurance policy, and .by 
it the plaintiff seeks to recover on account of an alleged injury, 
which, it is alleged in the complaint, produced hernia, resulting 


* Decision rendered Dec. 19, 1907. 
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° 
in permanent disability to the plaintiff. Six pleas are filed by 
the defendant in answer to the cause of action. The first is the 
general issue; the third was stricken on the ground that it pre- 
sented only the general issue; the second sets up failure to give 
the defendant notice of the injuries, as required by the terms 
of the policy; the fourth sets up failure to give notice of the 
injuries and to file with defendant proof thereof; and the fifth 
and sixth set up, in varying forms, failure to give notice and 
proof. The plaintiff filed replications numbered 1 and 2, to 
which, the minute entry shows, demurrer was interposed by the 
defendant and overruled by the court. These replications are 
to pleas 2, 4 and 5. 

The sixth ground of assignment of errors presents for review 
the judgment of the court on the demurrer, and it is in this lan- 
guage: “(6) The court erred in overruling demurrers I, 2, 3 
and 4, filed by defendant (appellant) to plaintiff’s replications 
Nos. 1, 2 and 3.” Under our decisions this presents the ruling 
of the court on the demurrer as a whole. The first ground of 
the demurrer is a general one, and was properly overruled by 
the court; and therefore the appellant can take nothing by this 
ground in the assignment of errors: Western Railway of Ala. 
vs. Arnett, 137 Ala., 414; Mobile, Jackson & Kansas City R. R. 
Co. vs. Bromberg, Adm’r, etc., 141 Ala., 258. 

The next question attempted to be presented in respect to 
rulings on the pleadings is the granting of plaintiff's motion to 
strike defendant’s rejoinder. This ruling of the court cannot be 
considered, because the replication is not set out in the bill of 
exceptions: Cottingham vs. Greely-Barnham Grocery Co., 129 
Ala., 200; Harrison vs. Alabama Midland Railway Co., 144 
Ala., 246. 

This brings us to a consideration of the charges given for the 
plaintiff, and this involves a construction of the contract which 
forms the foundation of the suit. ‘Section A of the contract is 
in this language: “In the sum of $20, twenty dollars (not to 
exceed his average weekly earnings), per week, against loss of 
time, not exceeding fifty-two consecutive weeks, resulting from 
bodily injuries effected during the term of this insurance, 
through external, violent and accidental means, which shall, in- 
dependently of all other causes, immediately, continuously and 
wholly disable and prevent the insured from engaging in any 
productive occupation; or if such injuries shall not wholly dis- 
able the insured, as above, but shall immediately, continuously 
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and wholly disable and prevent him from the performance of one 
or more important daily duties pertaining to any productive 
occupation, or if, following a period of total disability, resulting 
from such injuries, he shall be in like manner partially disabled, 
the company will pay two-fifths of the weekly indemnity herein 
provided for total disability for the period of such partial disa- 
bility, but not for more than twenty-six consecutive weeks, nor 
for any disability extending beyond fifty-two weeks, from the 
date of the injury, the amount found due being pavable after the 
termination of such disability.” 

On account of the nature of the plaintiff's injury, section A 
must he construed in connection with condition 4 of the policy, 
which is in this language: “(4) In the event of death, loss of 
limb or sight, or disability due to unnecessary exposure to ob- 
vious risk of injury or obvious danger, or due to contact with 
poisonous substances other than to the septic poisoning of 
wounds accidentally inflicted, or due to hernia, the result of an 
accidental happening subsequent to the issue of this policy, or 
in the event of death due to sunstroke or freezing, or death fol- 
lowing bodily injuries of which there existed external or visible 
marks upon the body of contusion or wound sufficient to cause 
death (accidental drowning only excepted), and an autopsy 
showed that such injuries contributed materially to the death of 
the insured, then in all such cases referred to in this paragraph 
the limit of this company’s liability shall be one-fifth the amount 
otherwise payable under this policy, anything to the contrary 
in this policy notwithstanding.” 

The defendant offered no evidence, and that offered by the 
plaintiff was without conflict. It may be summarized as follows: 
Plaintiff’s occupation, at the time the policy was issued and at 
the time of his injury, was that of law and stock agent for the 
Southern Railway Company. While riding on a caboose of a 
freight train, in September or October, 1903, he ,received an in- 
jury which produced hernia. He consulted a physician, who 
fitted a truss on him, and he continued to wear it. There was no 
external injury, or appearance of external injury. Plaintiff is 
not totally disabled, so as to prevent him from engaging in any 
productive occupation. In fact, the proof shows that from the 
injuries he received he was not prevented, and at the time of 
the trial had not been, “independently of all other causes, imme- 
diately, continuously and wholly” disabled and prevented “from 
engaging in any productive occupation”. It further appears, 
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without conflict in the evidence, that the plaintiff had not on ac- 
count of his injury been prevented from the performance of one 
or more important daily duties pertaining to any productive 
occupation, and that he would not be. The evidence fails to 
show that the plaintiff has lost any time from his business; but, 
to the contrary, he testified himself that he had been attending 
to his duties as law and stock agent until recently, when he was 
promoted by being made stock agent at a higher salary than he 
had been receiving in the former position; that he could still 
attend to his duties, and had been attending to them ever since 
he was hurt. The evidence fails to show disability, within the 
meaning of the policy, entitling plaintiff to recover and it fails to 
show any loss of time. Therefore the court erred in giving the 
general affirmative charge requested by the plaintiff, and in re- 
fusing the affirmative charge as requested by the defendant. 

It is unnecessary to notice other assignments of error. For 
the errors pointed out, the judgment of the Circuit Court must 
be reversed, and the cause remanded. 

Reversed and remanded. 





Insurance Law Journal. 


SUPREME COURT OF KANSAS. 


KNIGHTS OF MACCABEES OF THE WORLD 
v8. 


NELSON. * 


In the written application for membership to an insurance association 
was the following:— 


“This application and the laws of the Supreme Tent now in force, or 
that may hereafter be adopted, are made a part of the contract be- 
tween myself and the Supreme Tent, and I, for myself and my bene- 
ad or beneficiaries, agree to conform to and be governed there- 

y. 

In the certificate issued to him in which the association undertook to 
pay a certain amount to his beneficiary upon his death occurred the 
following :— 

“Provided he shall have in every particular complied with the laws, rules 
and regulations of the order governing members and their bene- 
ficiaries which are now in force, or may hereafter be adopted by the 
Supreme Tent, or the subordinate tent to which he belongs. * * *” 

A by-law of the association in force at the time of the issuance of the 
certificate contained the following:— 

“But no benefit shall be payable on account of the death of any mem- 
ber while engaged in a mob, * * * or by reason of death, the 
result of suicide, within two years after admission.” 

Thereafter, and some years before the death of the member, the associ- 
ation regularly amended its by-laws to read as follows:— 


“No benefits shall be paid on account of the death of a member when 
death was the result of suicide, whether the member taking his life 
was sane or insane at the time, provided that in case of suicide 
twice the amount of all assessments or month rates paid to the 
Supreme Tent by such member shall be paid back to the beneficiary 
named in the certificate, or to the person found to be entitled to 
receive the same, * * * which amount shall not exceed the face 
of the certificate * * * and such amount shall be the full amount 
that can be claimed in such case.” 

Held, That in such case the amendment to the by-laws is reasonable and 
is valid, and the member having come to his death by suicide, the 
beneficiary is entitled to recover upon the benefit certificate only 
twice the amount of all assessments or month rates paid to the 
Supreme Tent by him. 


Error from District Court, Atchison County. Action by Anna 
Nelson against the Knights of the Maccabees of the World. 
Judgment for plaintiff, and defendant brings error. 


Statement of facts by Smrru, J. 
Plaintiff in error is a fraternal insurance association. In 1892 
Andrew Nelson, the deceased husband of the defendant in error, 





*% Decision rendered, April 11, 1908. Syllabus by the Court. 
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was admitted to membership in the association, and received a 
certificate or policy of insurance, by the terms of which the as- 
sociation agreed to pay the amount of one assessment, not ex- 
ceeding $2.0c0, to his beneficiary, upon certain conditions, at 
his death. The defendant in error was named as his beneficiary. 
Nelson died November 17, 1905, and proof of his death wa 
duly made, as was also a demand for payment of the indem- 
nity of $2,c00 by the beneficiary. The association claimed that 
Nelson died by his own hand; that under the provision of the 
by-laws in force at the time of his death his beneficiary was en- 
titled to only twice the amount paid as dues by Nelson during 
his lifetime, which sum was $768. A compromise was effected, 
and the association paid Mrs. Nelson $1,000. Thereafter she 
brought suit against the association for the additional $1,000, 
claiming that the compromise had been procured by fraud, 
which the defendant denied. A trial was had upon the issues 
substantially according to the facts as set forth, and Mrs. Nelson 
recovered the full amount she claimed, and the association 
brings the case here for review. 


WAGGENER, ORR & CHALLIS (D. D. Aiken, of Counsel), 
for Plaintiff in Error. 
C. D. WALKER and J. L. Berry, for Defendant in Error. 


SMITH, J. (after stating the facts as above). 

The association assigns numerous errors in the introduction 
of evidence, in the overruling of its demurrer to plaintiff’s evi- 
dence, and in the giving a refusal of the instructions. The asso- 
ciation does not question but that one assessment would have 
aggregated the emount of $2,0c0, and it was admitted on the 
argument of this case that Nelson came to his death by suicide. 
In their briefs counsel for each party have concurred in the 
statement that the case here should be determined upon the 
contract of indemnity. It is said in the brief of the defendant in 
error: “We insist. in the second place, that the only dispute be- 
tween ‘the parties was as to the legal effect of admitted facts. 
* * * Tf the plaintiff’s construction of the contract is law, the 


defendant owed the plaintiff on the death of Andrew Nelson, on 
compliance by her with the conditions of the policy, $2,000 on 
a contract obligation. If, under the law, the defendant’s con- 
tention as to what constituted the contract is correct, the defend- 
ant owed the plaintiff according to the terms of the contract 2s 
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contended for by it $738. In neither event could there be any 
dispute as to the amount of the obligation.” We fully agree 
with counsel in their statement of the status of the case here, 
and that the contract itself under the admitted facts is determin- 
ative of our decision. We shall therefore ignore the detailed 
specifications of error by which practically the same question is 
repeatedly raised, and shall proceed to the discussion and deter- 
mination of the rights of the parties under the contract. 

[n the application of Andrew Nelson for admission to the 
order and for the contract of endowment occurs the following :— 


Y hereby declare that the above are fair and true answers to 
the foregoing questions, and ] hereby agree that these state- 
ments in the application and the laws of the Supreme Tent of 
the Knights of the Maccabees of the World now in force, or 
that may hereafter be adopted, shall form the basis of this 
contract of endowment. * * * This application and the 
laws of the Supreme Tent now in force, or that may here- 
after be adopted, are made a part of the contract between my- 
self and the Supreme Tent, and I, for myself and my bene- 
ficiary or beneficiaries, agree to conform to and be governed 
thereby. 


The portion of the certificate material in this consideration 
reads :— 


This certifies that Sir Knight Andrew Nelson has been 
regularly admitted in and is recognized as a member in good 
standing of Atchison Tent Number 2, located at Atchison, 
Kan., and that, in accordance with and under the provisions of 
the laws governing the order, his legal beneficiary named 
herein is entitled to receive one assessment on membership, 
but not exceeding in amount the sum of $2,000, and the said 
sum will be paid as a benefit to Anna Nelson, his wife, upon 
satisfactory proof of his death, together with the surrender of 
this certificate, provided he shall have in every particular com- 
plied with the laws, rules and regulations of the order gov- 
erning members and their beneficiaries which are now in 
force, or may hereafter be adopted by the Supreme Tent, or 
the subordinate tent to which he belongs has not obtained his 
membership by fraud or misrepresentation as to his age, physi- 
cal condition or occupation when admitted to membership. 


Section 183 of the by-laws of the association, which was in 
force at the time the certificate was issued to Nelson, provides, 
among other things, the following :— 


But no benefit shall be payable on account of the death of 
any member while engaged in a mob, * * * or by rea- 
son of death, the result of suicide, within two years after ad- 
mission. 
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In May, 1895, a new by-law (section 173) was adopted in lieu 
of or as an amendment to the foregoing, which latter section 
contains the jollowing provision among others :— 

And no benefit shall be paid on account of the death or dis- 
ability of any member while engaged ina mob, * * * ofr 
when death was the result of suicide, within one year after ad- 
mission, whether the member so taking his own life was sane 
or insane at the time. 

In August, L901, the association again amended its by-laws 
and adopted the following section relating to suicide, which sec- 
tion was in force up to the time of the death of Nelson and the 
trial of the case :— 

Section 432. No benefits shall be paid on account of the 
death of a member when death was the result of suicide, 
whether the member taking his life was sane or insane at the 
time, provided that in case of suicide twice the amount of all 
assessments or month rates paid to the Supreme Tent by such 
member shall be paid back to the beneficiary named in the cer- 
tificate, or to the person jound to be entitled to receive the 
same, which amount shall not exceed the face of the certifi- 


cate, and such amount shall be the full amount that can be 
claimed in such case. 


It is contended on the part of the association that the pay- 
ment of the benefit is governed by the by-law adopted in 1got, 
which was in force at the time of Nelson’s death. On the other 
hand, Mrs. Nelson contends that the by-law in force at the time 
the certificate issued was a part of the contract, and that the as- 
sociation could not change the contract without the personal 
consent of Nelson to his prejudice or the prejudice of his bene- 
ficiary. An imposing array of authorities is cited in support of 
each of these propositions respectively, but the question is 
hardly an open one in this court. In Miller vs. National Coun- 
cil (69 Kan., 239) Mr. Justice Greene, speaking for the court in 
a case relating to the change of the rate of the monthly assess- 
ments, says: “The important question in this case is, did the 
association, with the consent of the plaintiff, reserve the power 
so to alter or omend its by-laws subsequently to the issuance of 
the plaintiff’s certificate as to increase the amount of its monthly 
assessments? ‘The plaintiff’s certificate is not his entire con- 
tract, and therefore not determinative of his rights and duties. 
It is not complete in itself. Some of the conditions and agree- 
ments which made his contract must be looked for elsewhere. 
The certificate does not contain a statement of what his rate of 
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assessment is, only when it shall be paid. To supply these omis- 
sions we must look to the by-laws of the association, his ap- 
plication and certificate. * * * ‘The condition in the plaintift’s 
certificate that he should in every particular while a member of 
the order comply with all the laws, rules and requirements there- 
of was a consent on his part, not only to comply with the laws 
then in force, but also to comply with all re:sonable rules and 
regulations that might be made thereafter in the interests of 
the association. Every person joining an assogiation obligates 
himself, without so expressing it, to conform to, comply with, 
all its existing laws; and, if the provision in the plaintiff’s cer- 
tificate means anything, it is that he agreed to comply with all 
the laws then in force or subsequently to be enacted by the Na- 
tional Council.” In that case, as in this, it was shown that the 
sin body of the organization had power at its annual meet- 

*s to change the by-laws of the association. 

The defendant in error attempts to discriminate between the 
Miller Case and the case at bar, and says that the provision in 
the policy requiring the member to comply with all the reason- 
able rules and regulations of the association applies to the ques- 
tion decided in the Miller Case, to wit, the power to increase the 
amoum of the monthly assessments so far as reasonably neces- 


sary to enable it to comply with its contracts, but does not apply 


to the present case where the by-law undertakes to decrease the 
endowment to be paid upon tite death of the member occurring 
by suicide aiter the lapse of more than two years. It cites in 
support of this contention Court of Honor vs. Updegraft, 68 
iKan., 474. In that case a by-law of the association provided in 
substance that the order would not pay benefits of members 
who committed suicide whether sane or insane, with specific ex- 
ceptions. But in all cases not within the said exceptions the 
amount of money contributed to the benefit fund by such mem- 
bers should be returned and be paid to the beneficiary out of said 
fund in lieu of the benefit. A section of the constitution of that 
order which was in force at the time the certificate was issued, 
and at the date of the holder’s death provided :— 

After two years certificates of membership shall be uncon- 
testable for any cause except fraud, violation of the constitu- 
tion or laws of this order, or failure to pay assessment for 
benefit and general funds as provided by the laws. 

The decision in that case is, in effect, the determination of 
which of two conflicting provisions shall govern, that is, whether 
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the provision in the certificate itself which rendered it incon- 
testable after two years was rendered void by the provision of 
the by-law relating to suicide; and the court decided that the 
incontestable provision in the constitution, made a part of the 
certificate, governed and upheld the claim of the beneficiary. 
The rule is that, where the member of such an organization con- 
sents that he and his beneficiaries shall be governed by the laws, 
rules and regulations of the association in force and existing at 
the time the certificate issues, or which may he thereafter 
adopted, is conclusive upon himself and his beneficiaries as to 
all reasonable changes which may be made therein. 

In Ritter vs. Mutual Life Ins. Co. (169 U. S., 139) it is held 
in substance that, where an assured, holding an ordinary policy 
of life insurance, comes to his death by suicide while sane, and 
there is no incontestable provision in the policy and no provi- 
sion whatever in regard to suicide, the policy is issued upon the 
common expectancy of life, and if the insured, by his own act, 
attempts to hasten the maturity thereof, the policy becomes 
void. The risk assumed by the insurer is therein compared to the 


risk under a fire insurance policy where there is no provision 
relating to the effect of an assured destroying his own property 


by fire. In which cases of course it is universally held that the 
contract of indemnity cannot be enforced. It is also said in the 
Ritter Case, supra, that to allow an insured or his beneficiaries 
to recover an indemnity upon a death resulting from suicide is 
against public policy, and that, if a policy were written with the 
express provision that, if the insured should come to his death 
by his own hand, the insurer would pay the indemnity to his 
beneficiary or estate, the contract would probably be void as 
against public policy. 

The question, then, for our determination, is whether the 
change made in the by-laws of the association is a reasonable 
change. In 1892 when the certificate in this case was issued the 
association expressly provided that it would not pay any indem- 
nity in case the holder of the certificate came to his death by 
suicide within two years. In 1895 it is to be presumed the as- 
sociation found it necessary and expedient to change the rules, 
and to provide that no indemnity would be paid if the holder 
of the certificate came to his death by suicide within one year. 
Again, in 1901 the association found it expedient to change its 
by-laws, and provided that no benefits should be paid on account 
of the death of a member when death was the result of suicide, 
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but that it would pay the beneficiary, in the case of suicide, twice 
the amount of all assessments or month rates paid to the Su- 
preme Tent by the member, not exceeding the face of the cer- 
tificate. This latter change accords with public policy in re- 
moving the inducement which a member might possibly have 
to benefit his beneficiary by his own suicide, and the provision 
to pay double the amount the association has received by rea- 
son of his membership and the issuance of the certificate does 
not seem to be unreasonable. While this provision of the by- 
law was not in existence at the time the member took out his 
certificate, or for a large portion of the time that he was pay- 
ing assessments according to his contract, it must be held that 
by his contract he consented to all reasonable changes in the 
by-laws of the association. It is right and reasonable that all 
life insurance organizations should decline to contract for the 
payment of any indemnity where death results from suicide. 
The by-law adopted by this association, however, is, from a 
financial standpoint, more fair. It provides for the return of 
twice the amount it has received. 

The conclusion to which we have arrived makes it unneces- 
sary to consider the objection made by Mrs. Nelson that the set- 
tlement was procured by fraud or unfair means; our conclusion 
being that she has already received more than the association 
was obliged to pay. If we should assume, as we do not, that the 
settlement was procured by unfair means, she is not prejudiced 
thereby. 

The judgment of the court below is reversed, and the case is 
remanded, with instructions to enter judgment in favor of the 
defendant below. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


WASHBURN-CROSBY CO. 
v8. 


HOME INS. CO.* 


The policy stated that it attached upon the property, interests and legal 
liability of a railroad and described contents of buildings insured as 
property its own for which it was legally liable, or held as carriers 
or warehousemen or under bills of lading. 

Held, That in the absence of a provision for the benefit of whom it might 
concern. or its equivalent, the policy did not cover the interest of a 
third party, the owner of the merchandise which it held as a ware- 
houseman and for which it was not liable. 


Appeal from Supreme Judicial Court, Suffolk County. Action 
by the Washburn-Crosby Company against the Home Insur- 
ance Company. Decree for defendant, and piaintiff appeals. 


HILt, BARLOw & Homans, for Appellant. 
L. S. DABNEY and EpMUND M. PARKER, for Appellee. 


LORING, J. 

No case has been cited by the plaintiff where the interest of 
a third person in property described in a policy of insurance has 
been held to be covered by the policy, in the absence of a provi- 
sion in the policy that it is for the benefit of whom it may con- 
cern, or equivalent words. The words “in trust or on commis- 
sion” in policies issued to warehousemen or commission 
merchants have been held to be equivalent words. See, for ex- 
ample, Johnson vs. Campbell, 120 Mass., 449. 

The policy in the case at bar in terms provides that it is a 
policy 

Attaching upon the property, interests and legal liability of 

the Boston & Maine Railroad. 


That is the equivalent of a statement that it is not a policy for 
the benefit of whom it may concern. 

‘the plaintiff's contention is that this direct stipulation as to 
the character of the policy is overcome by the description of the 
contents of buildings which are insured by it. The argument 
put forward by its counsel is that the words 
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Or held by the insured as common carriers or warehousemen, 
or under any bill of lading, including all charges, their own, 
advanced or due to other lines of railroads or steamboats 


Constitute a class of insurance in addition to those described in 
the two previous classes, to wit :— 


(1) Merchandise and property of all kinds (excepting furni- 
ture and fixtures and telegraphic instruments) belonging to 
the insured; 


And (2) merchandise and property of all kinds (excepting furni- 
ture and fixtures and telegraphic instruments) 


For which the insured may be legally liable. 


That may be conceded. But these words in this policy (which 
is in terms confined to 


The property, interests and legal liability 


Of the insured) are to be construed to cover property (1) not 
owned by the insured, and (2) property for which the insured 
is not liable but in which it has an interest, held by it as common 
carriers or warehousemen, or under any bill of lading. It is 
further provided that the interest of the insured (the Boston & 
Maine Railroad) is to include all charges, their own, advanced 
or due to other lines of railroads or steamboats. See, in this 
connection, Morrill & Whiton Construction Co. vs. Boston, 186 
Mass., 217. 

The plaintiff's counsel asked if this were so why the words 
“loss if any payable to said Boston & Maine Railroad” were 
inserted. They evidently were inserted ex majori cautela be- 
cause the policy covered goods not owned by the Boston & 
Maine Railroad, for the loss of which it was legally liable. 

We find nothing in the evidence to control the plain meaning 
of the written contract. 

The Boston & Maine Railroad did not own the flour here in 
question. It was not liable for it, and this suit is not brought to 
recover indemnity for loss suffered by the Boston & Maine Rail- 
road because it had an insurable interest in the flour. On the 
contrary, it is brought to compel the insured to recover indem- 
nity for the loss suffered by the owner of the flour, on the 
ground that its [the owner’s] interest was insured by it. The 
entry must be :— 

Decree affirmed. 
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UNITED STATES CIRCUIT COURT. 


S. D. New York. 


ROBINSON 


v8. 


} 
MUTUAL RESERVE LIFE INS. CO. | 
COV 

J 


SCOVILL 
vs. 
SAME.* 
Under the law of Federal Courts, the court which first takes possession 
ot the property of an insolvent corporation cannot be disturbed in 
its possession. ‘The jurisdiction of such court is not affected by a 


subsequent dissolution of the corporation by a State-Court. 


Where the bill filed in equity in a Federal Court in a creditors’ suit 
charges fraud and insolvency, the court has jurisdiction to seques- 
trate the property, which will not be disturbed by a subsequent suit 
in a State Court for dissolution at the instance of the Attorney Gen- 
eral. The policyholders become creditors with the same rights as 
others to maintain suit for its liquidation. 


In Equity. On motion to vacate appointment of receivers and 
surrender the property of defendant to state receivers. 


ROBERT M. Luce, for Petilioners. 
ByRNE & CUTCHEON and WM. BEVERLY WINSLOW (James 
Byrne, of counsel), for Respondents. 


WARD, C. J. 

To two bills in equity filed by policyholders citizens of states 
other than the state of New York, charging the Mutual Reserve 
Life Insurance Company, a domestic corporation, with fraud 
and insolvency, and asking that certain fraudulent assessments 
be set aside, and that receivers be appointed to collect and dis- 
tribute the assets of the defendant, the defendant company filed 
answers admitting insolvency and joining in the prayers of the 
bills. 

February 17, 1908, this court appointed receivers and di- 
rected that all the company’s property be conveyed and assigned 
to them, which was done. February 19th, the Attorney Gen- 
eral of the state of New York began a proceeding in the state 


%* Decision rendered, June 6, 1908. 
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court to dissolve the defendant, in which temporary receivers 
were appointed, who were subsequently made permanent. 
April 10, 1908, judgment dissolving the defendant was entered 
by default in the action pending in the State Court. The state 
receivers now move that this court direct that the property in 
the hands of its receivers be turned over to the state receivers 
for distribution, and the appointment of the Federal receivers be 
vacated. 

It is the law of the Federal Courts, and, I believe, of all 
others, that the court which first takes possession of property 
cannot be disturbed or interfered with by any other court: Free- 
man vs. Howe, 24 How., 450; Buck vs. Colbath, 3 Wall., 334. 

The state receivers, while admitting that the Federal Court 
has jurisdiction in equity to distribute the property of insolvent 
corporations, make several objections to the further exercise of 
the jurisdiction by this court in this cause. Before considering 
these objections, it may be pointed out that many objections 
which have been or might have been successfully made in the 
reported cases by a defendant corporation resisting the appoint- 
ment of a receiver are waived when the corporation, as in this 
case, submits itself and joins in the prayer of the bill. Authori- 
ties cited are to be read with this consideration in mind. 

It is said that by the decree of the State Court dissolving the 
defendant causes pending in this court are abated, and that 
nothing further can be done in them. These actions, however, 
are in equity, and may be revived, and, indeed, without revivor, 
I think receivers are entitled to administer the trust fund in the 
hands of the court, because the court can operate upon the 
company’s property even if it cannot operate upon the com- 
pany itself: General Electric Co. vs. West Asheville Improve- 
ment Co. (C. C.), 73 Fed., 386; Rio Grande Railroad Co. vs. 
Gomila, 132 U. S., 478; Lake Superior Iron Co. vs. Brown, 
Bonnell & Co. (C. C.), 44 Fed., 539; Leadville Coal Co. vs. Mc- 
Creery, 141 U.5., 475. 

It is further said that there is no jurisdiction in equity to 
sequestrate the property of a corporation on the grounds of in- 
solvency merely; but the bills in this court allege not merely 
insolvency, but fraud, which is a recognized head of equitable 
jurisdiction. 

It is further objected that a court of equity derives its power 
to sequestrate the property of a corporation entirely from the 
law of the state of incorporation: Jones vs. Mutual Fidelity 
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Co. (C. C.), 123 Fed., 506. Admitting for the purposes of argu- 
ment that this is so, I proceed to inquire what the law of the 
state of New York upon the subject is :— 

Sections 1784, 1788 and 1793 of the Code of Civil Procedure 
authorize a judgment creditor whose execution has been re- 
turned wholly or party unsatisfied to maintain an action to pro- 
cure a judgment sequestrating the property of a corporation 
and providing for a distribution thereof among its fair and hon- 
est creditors, as in the case of a voluntary dissolution, and au- 
thorizes the court to appoint a receiver for that purpose. 

Sections 1785, 1788 and 1793 of the same Code authorize the 
Attorney General to maintain an action to procure a judgment 
dissolving a corporation having power to make insurances and 
authorize the court to appoint a receiver to distribute its prop- 
erty among its fair and honest creditors, as in case of a voluntary 
dissolution. 

Section 80 of the insurance law (Laws 1892, p. 1967, c. 690) 
subjects insurance companies which have taken advantage of 
the provisions of article 2, c. 15, tit. 2, as the corporation in this 
case has done, to the provisions oi that article in relation to the 
distribution of its assets. These provisions are that, if the Su- 
perintendent of Insurance shall be of the opinion that the com- 
pany is insolvent, he shall so report to the Attorney General, 
who shall bring such action as may be authorized by law to be 
taken against an insolvent insurance company, viz., the above- 
mentioned provisions of sections 1785, etc., of the Code of Civil 
Procedure, and, if the court is satisfied of the insolvency, it shall 
appoint a receiver, who shall proceed in accordance with the 
provisions of sections 77 and 78 of the insurance law. There is 
nothing contained in these sections which a receiver appointed 
by this court cannot do as well as the receiver appointed by the 
State Court. 

It will, accordingly, be seen that the law of the state of New 
York authorizes two proceedings, one to sequestrate and dis- 
tribute the property of an insolvent corporation at the suit of a 
judgment creditor, and the other to dissolve certain insolvent 
corporations, including insurance companies, and distribute their 
property, in an action by the Attorney General. If an action 
had been begun in the State Court under section 1784 and a re- 
ceiver had been appointed it can hardly be supposed that the 
receiver could have been displaced if the Attorney General sub- 
sequently began an action to dissolve the corporation under sec- 
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tion 1785. I think there would be no more reason for displacing 
the receivers appointed by this court because subsequent to 
their appointment the Attorney General began a proceeding in 
the State Courts, under section 1785 of the Code of Civil Pro- 
cedure, to dissolve the corporation. 

These complainants, upon the insolvency of the company, be- 
came creditors. As Mr. Justice Bradley said, in the case of Carr 
vs. Hamilton (129 U. S., 252), at page 256 :— 

“It is difficult to see why this principle of justice should not 
apply to persons holding policies of life insurance in a company 
which becomes bankrupt and goes into liquidation. By that 
act the company becomes civiliter mortuus, its business is 
brought to an absolute end, and the policyholders become cred- 
itors to an amount equal to the equitable value of their respective 
policies and entitled to participate pro rata in those assets.” 

The fact that the complainants have not recovered judgment 
or issued executions which were returned wholly or partly un- 
satisfied is a defense that may be, and has been, waived by the 
defendant: Hollins vs. Briarfield Coal Co., 150 U. S., 371. Ac- 
cordingly, if the jurisdiction of this court depends upon statu- 
tory authority, the law of the state of New York supplies it. 

It is further objected that section 56 of the insurance law re- 
stricts the right to maintain an action for the appointment of a 
receiver of an insurance company to the Attorney-General, ex- 
cept in an action by a judgment creditor. This section was re- 
pealed by section 15, c. 326, p. 773, Laws 1906. If, however, this 
law of the state of New York were to be regarded as part of the 
contract of insurance, and as such binding upon the court as well 
as upon the parties (Relfe vs. Rundle, 103 U. S., 222), the answer 
is that the action in this court is by complainants having the 
same standing as judgment creditors. Further, the decision in 
the Relfe Case, and in those following it (Taylor vs. Life Ass’n 
[C. C.], 13 Fed., 493, and Fry vs. Life Ass’n [C. C.], 31 Fed.. 
197). proceeded upon the ground that title to the defendant’s 
property was by the law of the state of incorporation vested in 
an Official of the state, as distinguished from a receiver appointed 
by the court. ‘The law of New York makes no such provision, 
and, on the contrary, directs that the distribution of the property 
shall be made by receivers to be appointed by the courts. 

The State Court and its receivers have moved in this matter 
in the most courteous spirit, and this court, in a similar spirit, 
while feeling obliged to exercise its jurisdiction lawfully invoked 
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(Hyde vs. Stone, 20 How., 170, 175), will in the administration 
of the trust conform as far as possible to the requirements of 
the state statutes (Mercantile Trust Co. vs. M., K. & T. Railway 
Co. [C. C.], 48 Fed., 351). 

The motion is denied. 


UNITED STATES CIRCUIT COURT. 


S. D. NEw York. 


v8. 


ROBINSON 


MUTUAL RESERVE LIFE INS. CO. | 


SCOVILL 


1 
v8 
SAME.* 


Where, upon a suit by creditors of an insolvent life company, receivers 
have been appointed by a Federal Court and have taken possession 
of its assets, the jurisdiction of the court is not ousted by a subse- 
quent institution of a suit for its dissolution in a State Court at 
the instance of the Attorney General of the State. The fact that 
creditors had not reduced their claims to judgment and issued ex- 
ecutions on them may be waived by the corporation. 


BYRNE & CUTCHEON and Wm. BEVERLY WINSLOW (James 
Byrne, of counsel), for Petitioners. 

JOLINE, LARKIN & RATHBONE (Adrian H. Larkin, of coun- 
sel), for Respondent. 


WARD, C. J. 

This is a motion by receivers appointed by this court of the 
Mutual Reserve Life Insurance Company, a reincorporation, 
under chapter 690, p. 1930, Laws 1892, of the Mutual Reserve 
Fund Life Association, for an order requiring the Central Trust 
Company of New York to pay over to them certain mortgages 
and moneys held under an agreement dated October 18, 1882, 
which is as follows :— 


*% Decision rendered, June 6, 1908. 
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This agreement, made the 18th day of October, 1882, be- 
tween the Mutual Reserve Fund Life Association, a corporation 
duly organized under the laws of the state of New York and 
located in the city of New York, party of the first part, and 
the Central Trust Company of New York, a corporation duly 
chartered by said state and located in said city of New York, 
as trustee party of the second part, witnesseth: That, the 
said party of the first part, desiring to set aside a reserve fund 
for the exclusive benefit of its members, the said party of the 
second part hereby agrees to receive the same and any future 
additions thereto, as trustee, upon the following conditions :— 

First. Such rate of interest shall be payable semi-annually 
by said party of the second part on the current deposits, to 
the credit of said reserve fund, as shall be, from time to time, 
mutually agreed upon. 

Second. Said trust company shall, from time to time, upon 
the written order of the president of said association, invest 
said fund, or any portion of it, in such United States bonds, 
state, county or city securities, or on such bond and mortgage 
as shall be designated by the board of directors of said asso- 
ciation and approved by the president of said trust company. 
Said securities shall be taken only in the name of said associa- 
tion, but shall be held by said trust company subject to the 
conditions of this contract, and with power of attorney from 
said association to collect the interest on the same. Any of 
such securities shall be sold by said trust company upon the 
written order of the president of said association accompanied 
by a certified copy of the vote of the board of directors of said 
association authorizing such sale, and the proceeds shall be 
deposited to the credit of the reserve fund account with the 
said party of the second part. 


Third. The semi-annual interest on the current deposits 
and the interest on investments shall, as it matures, be trans- 
ferred to the credit of the death fund account of the associa- 
tion in such bank or trust company in New York City as shall 
be designated by the board of directors of said association, 
provided that at the time of the maturing of any such interest 
the constitution of that association does not provide otherwise 
for its appropriation. 


Fourth. Upon receipt of a certified copy of a vote of the 
board of directors of said association, authorizing the transfer 
of any portion of said reserve fund to the death fund account 
above mentioned, such transfer shall be made by said trust 
company. But in every case the resolution of the board oi 
directors authorizing such transfer shall state that such 
transfer is authorized by sections 3 and 4 of article 11 of the 
constitution of the association. 


Fifth. If the board of directors of said association shall for 
any reason deem it to be expedient to order a transfer of the 
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whole or any portion of said reserve fund including the in- 
vestments, to any state insurance department or to any other 
trust company organized under the laws of the state of New 
York, such transfer shall be made by said party of the second 
part, provided that no such transfer shall be made to any 
trust company until the delivery to said party of the second 
part of a certified copy of the order of the board of directors 
of said association, authorizing the transfer, and a certified 
copy of the contract under which the designated trust com- 
pany shall accept the transfer; said contract to be indorsed as 
approved by one of the justices of the Supreme Court of the 
district in which the principal office of said association shall 
be located 

Sixth. Said party of the second part shall be allowed a rea- 
sonable compensation for making investments of the reserve 
fund and collecting interest on the same, and for realizing on 
any of the securities of said fund and for any authorized ex- 
penses of any litigation arising out of this contract, without 
fault of the party of the second part. 

Seventh. In case of a dissolution of the party of the first 
part, the entire reserve fund shall be divided among the then 
members of the association, proportionally to the gross 
amount of assessments paid by said members respectively to 
said association, or shall be distributed in such other equitable 
manner as the courts shall direct. 

Eighth. The party of the second part is to be answerable 
only for its own default, malfeasance or negligence in carry- 
ing out this agreement. 

In witness whereof the party of the first part and the party 
of the second part, as trustee, have hereunto caused to be 
affixed their respective corporate seals, and their respective 
presidents and secretaries have hereunto set their hands this 
18th day of October, 1882. 

The insurance company is insolvent, and since the appoint- 
ment of the receivers has been dissolved by a judgment of the 
Supreme Court of the state of New York in an action brought 
by the Attorney General of the state for that purpose under sec- 
tion 1785 of the Code of Civil Procedure. 

If the agreement imposes on the trustee the duty of distribu- 
tion, the fund cannot be disturbed in its hands, but must be left 
for distribution by it in accordance with the orders of the court: 
Matter of Home Provident Safety Fund Ass’n of New York, 
129 N. Y., 288. 

Examination of the agreement satisfies me that the duty of 
the trustee is to hold and invest and pay over the income of the 
fund in its hands without any duty of distribution: Farmers’ 
Loan & Trust Co. vs. Aberle, 19 App. Div., 79. 
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The contingency upon which distribution is to take place pro- 
vided for in the seventh article having arisen, the motion is 
granted; the amount payable to the trust company for its serv- 
ices and disbursements to be fixed in the order. 


UNITED STATES CIRCUIT COURT. 


8S. D. New YORK. 


ROBINSON 


v8. 


| 
MUTUAL RESERVE LIFE INS. CO. | 
J 


SCOVILL 
v8. 


SAME*. 


The statute of New York which authorizes an assessment company to 
deposit securities with the Insurance Superintendent, to be held for 
the benefit of its members under a deed of trust, does not impose on 
him any duties in connection with its distribution in the absence of 
provisions in the deed. They are subject to orders of the court ad- 
ministering the estate of the company when declared insolvent. 


ByRNE & CUTCHEON and WM. BEVERLY WINSLOW (James 
Byrne, of connsel), for Petitioners. 

Wi.i1iiAM S. Jackson, Atty. Gen. of New York (William E. 
Kisselburgh, Sp. Deputy, of counsel), for Respondent. 


WARD, C. J. 

This is a motion by the receivers appointed by this court of 
the Mutual Reserve Life Insurance Company, formerly the Mu- 
tual Reserve Fund Life Association, for an order upon the Su- 
perintendent of Insurance of the state of New York to turn over 
to them two funds deposited with the Superintendent of the in- 
surance department, as follows :— 

June 10, 1884, the Mutual Reserve Fund Life Association de- 
posited with the Superintendent of the insurance department 
$100,000 of 3 per cent United States bonds, under the provisions 
of section 2, c. 353, p. 429, Laws N. Y. 1884, reading as follows: 


* Decision rendered, June 6, 1908. 
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Any corporation, association or society legally engaged 
in the business of insurance, upon the co-operative or 
assessment plan, and doing business in this state, may, 
in the discretion of such association through its off- 
cers or trustee, deposit with the Superintendent of the insur- 
ance department such securities and for such amounts as may 
be approved by him. The said deposits shall be received and 
held by the said Superintendent for the sole benefit of the 
members of said corporation and subject to the provisions of 
such a deed of trust as shall be approved by the said Superin- 
tendent and accepted by him from the officers or trustee of the 
said corporation. Provided, however, that the deposits with 
the insurance department and all other investments of reserve 
funds shall be made in the same class of securities that are 
now required under the general laws for deposit with the Su- 
perintendent of Insurance and for the investments of funds by 
life insurance companies. 


The bonds were registered in the name of “Superintendent of 
the insurance department of the state of New York in trust for 
the members of the Mutual Reserve Fund Life Association pur- 
suant to trust deed of Central Trust Company of New York 
dated October 18, 1882, and chapter 353 [p. 429], Laws of 1884 
of the state of New York”. 

In an opinion handed down herewith, I have considered the 
effect of this deed therein set forth at length in connection with 
a motion of the receivers for an order requiring the trustee, the 
Central Trust Company of New York, to pay over to them the 
funds deposited with it. Following the case of Farmers’ Loan 
& Trust Company vs. Aberle (19 App. Div., 79) the motion was 
granted. The same considerations apply in my opinion to the 
Superintendent of Insurance as apply to the Central Trust Com- 
pany, and I will therefore grant the motion in respect to this 
deposit. 

January 29, 1886, the association deposited with the Superin- 
tendent of the insurance department, under the same law, a 
second fund of $100,000 in bonds of the United States under a 
trust deed of the following terms :— 


This agreement made this 26th day of January, one thou- 
sand eight hundred and cighty-six, between the Mutual Re- 
serve. und Life Association, a corporation duly created, 
organized and existing under and by virtue of the laws of the 
state of New York, party of the first part, and Robert A. 
Maxwell, as Superintendent of the insurance department of 
the state of New York, end his successors in office, as trustee, 
party of the second part, witnesseth: ‘That, whereas the said 
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party of the first part desires to deposit with the said party 
of the second part a fund for the exclusive benefit and secur- 
ity of the members of the said party of the first part, pursuant 
to the laws of the state of New York, now these presents wit- 
ness that the party of the first part has this day deposited 
with the party of the second part the sum of one hundred thou- 
sand dollars ($100,000) in interest bearing bonds of the United 
States of America in trust as security for the policyholders or 
members of the part of the first party for the sole use, benefit 
and protection of said policvholders or members and as such 
security for and during the time the party of the first part 
shall continue in business, and until each and every liability 
to all its said policvholders or members shall be adjusted and 
fully paid. The party of the second part shall hold said bonds 
as security and for the use as above stated, but, so long as 
the part of the first part shall continue solvent, the party of 
the second part shall permit the party of the first part to col- 
lect the interest or dividends on said bonds so deposited, and 
from time to time to withdraw any of such bonds on depositing 
with the part of the second part such other securities of like 
value as those withdrawn and of the character allowed by the 
laws of the state of New York for deposits by life insurance 
companies with the Superintendent of the insurance depart- 
ment, and such substituted securities shall be received and 
held upon like terms and the like trust. In witness whereof the 
party of the first part has caused these presents to be sealed 
with its corporate seal, and the same to be signed by its 
president and secretary, and the party of the second part as 
trustee aforesaid has hereunto set his hand and the seal of 
the insurance department of the state of New York in dupli- 
cate this twenty-ninth day of January, one thousand eight 
hundred and eighty-six. 


The Superintendent of the insurance department executed a 
certificate of deposit in the following form :— 


I, Robert A. Maxwell, do hereby certify that I am Super- 
intendent of the insurance department of the state of New 
York, and that the Mutual Reserve Fund Life Association, a 
corporation chartered by the said state, under chapter 175 of 
the Laws of 1883, and located at New York City, has hereto- 
fore deposited in this department stocks of the United States, 
of the several denominations and descriptions particularly set 
forth and described in the schedule signed by me and here- 
unto annexed amounting, at par value, to the sum of not less 
than one hundred thousand dollars; the said deposit having 
been made in compliance with the provisions of chapter 353 
of the Laws of this state of the vear 1884 And I do hereby 
further certify that said securities are now held by me, 
in this department, as such Superintendent, as aforesaid, in 
my official capacity, on deposit and in trust as security for ail 
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the policyholders or members of the said corporation, for the 
sole use, benefit and protection of said policyholders or mem- 
bers and as such security for and during the time the said 
corporation shall continue in business, and until each and 
every liability to all its said policyholders or members shall 
be adjusted and fully paid. I further certify that I am satisfied 
that the stocks and securities are worth one hundred thousand 
dollars. Said deposit was made in this office on the 29th day 
of January, A. D. 1886, and has ever since that period been 
maintained intact, at all times, for the full amount of one hun- 
dred thousand dollars, in the stocks and securities above speci- 
fied. In witness whereof, I have hereunto set my hand and 
caused my official seal to be affixed, at the city of Albany, the 
day and year first above written. 


I discover no duty of distribution imposed upon the Superin- 
tendent of the insurance department in deed of trust, and think 


the same considerations apply to it as apply to the first deed 
above mentioned. 


Neither of these deposits was required by law. Chapter 353, 
p. 429, Laws 1884, permitted them to be made, and required the 
Superintendent of the insurance department to hold them sub- 
ject to the provisions of the deed of trust accepted by him. If 


the deposits had been made, as the argument of the learned At- 
torney General assumes, under the positive requirements of sec- 
tion 71 of the insurance law (chapter 609, p. 1960, Laws 1892), 
quite a different situation would be presented. The Court of 
Appeals of the state of New York has decided that in such cases 
the Superintendent is a statutory trustee under the duty of dis- 
tribution, and that no court of equity can displace his posses- 
sion: Ruggles vs. Chapman, 59 N. Y., 163; Id., 64 N. Y., 557. 
The principle upon which these cases were decided does not ap- 
ply to a voluntary deposit to be held subject to the provisions of 
a deed of trust. Even in the case of a deposit under a statutory 
trust, the Circuit Court of Appeals for the Eighth Circuit has 
held that Federal courts proceeding in equity can compel a state 
officer to surrender the deposit to receivers appointed by them: 
Morrill vs. American Reserve Bond Company (C. C.), 151 Fed., 
305. The character of the deposits under consideration does 
not require me to go so far. 
Motion granted. 
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SUPREME COURT OF ERRORS OF CONNECTICUT. 


GRAND LODGE A. O. U. W. or CONNECTICUT 
vs. 
GRAND LODGE A. O. U. W. oF MASSACHUSETTs.* 


Under the constitution of a benevolent society, the Supreme Lodge had 
authority to divide the territory of a subordinate Grand Lodge into 
two or more Grand Lodges, and a lodge so divided was incorporated 
in a state comprised within its jurisdiction. 

Held, That such incorporation did not exempt it from the laws of the 
order under which the division was made. 

Held, That such a subdivision was binding on the members of the Grand 
Lodge without any assent being needed from the latter. 

Held, That the rights of members of a Grand Lodge so set apart were 
property rights which an equity court would protect. 

Held, That an agreement between a lodge so set apart and the lodge 
from which it was separated, made before it had been incorporated, 
for an equitable division of the funds, would be enforced after its 
incorporation. 

Held, That in case of such separation by order of a superior body, the 
equitable interest of the lodge set off in the common funds would 
be protected. 

Held, Where the two lodges thus separated were incorporated in 
different states, the action of the superior body in setting off from 
the lodge in one state a lodge in another was not doing business in 
the statutory sense in the former state. 


Various questions of pleading and accounting considered. 


Appeal from Superior Court, New Haven County. Action for 
accounting by the Grand Lodge of the Ancient Order of United 
Workmen oi Connecticut against the Grand Lodge of the An- 
cient Order of United Workmen of Massachusetts. From a 
judgment for defendant on demurrer to the complaint, plaintiff 


appeals. 
Statement of facts by PRENTICE, J. 

The following is the complaint, including the prayers for relief: 

“(1) The Ancient Order of United Workmen is a fraternal 
insurance organization with a membership extending through- 
out the United States, or the greater portion thereof. 

“(2) The Supreme Lodge of the Ancient Order of United 
Workmen is a corporation which was organized under the laws 
of the state of Texas on January 2, 1900. 

(2) Prior to its corporate organization, said Supreme Lodge 


*% Docision rendered, Aug. 3, 1908. 
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had existed for more than twenty years as the Supreme Lodge 
of said Ancient Order of United Workmen. 

“(4) By authority of the Supreme Lodge, and subject to the 
constitution and general laws of the order, Grand Lodges are 
organized and exist in such states, districts, territories and coun- 
tries as have been or as may be determined by the Supreme 
Lodge. 

(5) The defendant was organized as a Grand Lodge of said 
order on February 25, 1879, and had jurisdiction over the mem- 
bers of said order in the states of Maine, New Hampshire, Ver- 
mont, Massachusetts, Rhode Island and Connecticut. 

“(6) The defendant was organized as a corporation under the 
laws of Massachusetts on February 9, 1883, and in 1897 ap- 
pointed the Insurance Commissioner of this state its attorney 
for the receipt of service of process, in order to obtain lawfui 
authority to take risks and transact business in this state. 

(7) By the constitution and general laws of said order, it is 
provided that the territory comprising a Grand Lodge jurisdic- 
tion, having jurisdiction over more than one state, may be di- 
vided by the Supreme Lodge at a stated meeting into two or 
more grand lodge jurisdictions. 

“(8) On October 17, 1901, the territory comprising the juris- 
diction of the defendant, as aforesaid, was divided by the Su- 
preme Lodge at a stated meeting in accordance with the laws 
of the order, into the jurisdiction of the Grand Lodge of Con- 
necticut and the jurisdiction of the Grand Lodge of Massachu- 
setts, and the members of said order within the state of Con- 
necticut were placed under the jurisdiction of the Grand Lodge 
of Connecticut. 

‘(g) Said Grand Lodge of Connecticut thereupon became the 
representative of the Connecticut members of the order, and as 
such representative became equitably entitled to the share of 
the property of the defendant to which the members of said 
order within the state of Connecticut were entitled at the date 
of the separation of said Grand Lodge of Connecticut. 

“(10) For the purpose of adjusting the financial relations be- 
tween said Grand Lodge of Connecticut, representing the mem- 
bers of the order in this state, and the defendant, representing 
the remaining members of said order under the jurisdiction of 
the defendant, the plaintiff at a stated meeting held October 17, 
1901, adopted the following resolutions as a proposal for the 
settlement of its financial relations with the defendant, and there- 
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after submitted a copy of said resolutions to the defendant as an 
offer of settlement. Said resolutions were as follows :— 


Grand Lodge of the Ancient Order of United Workmen of 
Connecticut. To all Workmen to Whom These Presents Shall 
Come, Fraternal Greeting: Know ye that at the first stated 
meeting of the Grand Lodge of the Ancient Order of United 
Workmen of Connecticut, held in the city of New Haven on 
October 17, 1901, the following resolutions were unanimously 
adopted: Resolved, that following be and is hereby adopted 
by the Grand Lodge of Connecticut, as the basis of the set- 
tlement and adjustment of the financial affairs between it and 
the Grand Lodge of the Ancient Order of United Workmen 
of Massachusetts: Guaranty Fund, All liability to this fund 
prior to the date of separation is to be paid by the Grand 
Lodge of Massachusetts for the beneficiary fund, and all lia- 
bility of said guaranty fund for and on account of the Grand 
Lodge of Connecticut on and after the date of separation is 
to be paid by the Grand Lodge of Connecticut. Beneficiary 
Fund. The Grand Lodge of Connecticut shall be responsible 
to the Grand Lodge of Massachusetts for all calls for the 
beneficiary fund made necessary by deaths occurring and by 
deductions for the guaranty’ fund on or before the date of 
separation, and all death claims in the jurisdiction of the 
Grand Lodge of Connecticut up to and including said date of 
separation shall be paid by the Grand Lodge of Massachu- 
setts, and all death claims occurring after said date shall be 
paid by the Grand Lodge of Connecticut. ‘The Grand Lodge 
of Connecticut shall not be entitled to any portion of the sur- 
plus in the beneficiary fund of the Grand Lodge of Massa- 
chusetts after the death claims occurring prior to date of 
separation have been paid. General Fund. The Grand Lodge 
of Massachusetts is to receive from the Grand Lodge of Con- 
necticut as many sixths of its proporiion of the semi-annual 
per capita tax as there have been months elapsed from the 
beginning of said semi-annual term up to and including the 
date of separation; the fractional part of a month, if any, to 
be considered as one month. The Grand Lodge of Connecti- 
cut is to pav to the Grand Lodge of Massachusetts .its pro- 
portion of any deficit in the general fund of the Grand Lodge 
of Massachusetts on June 30th; the proportion to be based on 
a per capita computation. The disposal of all other funds or 
property in possession of or held by the Grand Lodge of 
Massachusetts, at the date of separation, is to be subject to 
such arrangements with the Grand Lodge of Connecticut as 
may be made by the Grand Lodge of Massachusetts at a ses- 
sion thereof. Resolved that the executive committee of this 
Grand Lodge be and is hereby authorized to act in behalf 
of the Grand Lodge of Connecticut with the Grand Lodge 
of Massachusetts, or such officers or committees as it may 
appoint for that purpose, in adjusting the details of all finan- 
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cial matters arising out of the institution of the Grand Lodge 
of Connecticut and the separation of its membership from the 
jurisdiction of the Grand Lodge of Massachusetts. In wit- 
ness whereof, I have hereunto set my hand and affixed the 
seal of the Grand Lodge, this twenty-first day of February, A. 
D., 1903. James A. Knox, Grand Recorder. [Seal.] 


“(11) At a stated meeting of the defendant held on February 
25 and 26, 1902, the foregoing resolutions of the said Grand 
Lodge of Connecticut were presented and were accepted by the 
defendant as a contract between said Grand Lodge of Connecti- 
cut and the defendant for the settlement of their financial rela- 
tions. . 

“(12) The date of separation referred to in said resolutions 
was November I, 1901, and the separation of the financial affairs 
of the two lodges took place upon that date. 

“(13) The moneys collected by the defendant were collected 
by means of assessments levied from time to time upon the 
members of the order within the jurisdiction of the defendant, 
which assessments were collected by the subordinate lodges 
within such jurisdiction, and were called by the grand recorder 
of the defendant from such subordinate lodges. 

“(14) Assessment No. 264, amounting to $45,980, was called 
from the treasuries of the subordinate lodges to the treasury of 
the defendant by call No. 17, made September 2, Igor. 

“(15) On January 1, 1901, the defendant had on hand a bal- 
ance of $50,521. 

“(16) By receipts from arrearages and from assessments dur- 
ing the year 1901, up to and including said assessment No. 264, 
the defendant received $1,003,646. 

“(17) The claims for the year igor, paid by the defendant to 
September 23d, amounted to $800,000. _The claims due from 
the defendant to October 31, 1901, amounted to $154,000, and 
the guaranty fund to October 31, 1901, amounted to $97,221.73. 

“(18) The balance in the beneficiary fund of the defendant 
therefore, after the payment of said assessment No. 264, 
amounted to $2,945.27. 

“(19) In using the following language in the foregoing reso- 
lutions, to wit :— 

The Grand Lodge of Connecticut shall not be entitled to 
any portion of the surplus in the beneficiary fund of the Grand 
Lodge of Massachusetts after the death claims occurring prior 
to the date of separation have been paid 

Vou. XXX VII.—64. 
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—It was understood by both the Grand Lodge of Connecticut 
and the defendant that the surplus referred to meant only the 
surplus remaining in the hands of the defendant from the last 
assessment which was necessary for the purpose of paying the 
required amount to the guaranty fund, and of paying death 
claims due to October 31, 1901, and that is the legal meaning 
of the language used in said resolution; or, if such is not the 
legal meaning of the language used, the Grand Lodge of Con- 
necticut used such language in the sense above set forth, and the 
defendant knew that the Grand Lodge of Connecticut used said 
language in such sense. 

(20) On October I, 1901, the grand recorder of the defend- 
ant made another call, to wit, call No. 18, requiring the pay- 
ment of the money in the treasuries of the subordinate lodges 
realized from the payment by the members of assessment No. 
265, in compliance with which call the subordinate lodges in the 
state of Connecticut paid into the treasury of the defendant in 
October, 1901, the sum of $11,763. 

“(21) The money received from said assessment was paid in 
the first place by the individual members of the order in the 
state of Connecticut to their local lodges, and by their local 
lodges to the defendant, for the purposes of said order, and only 
for the purposes of said order, to wit, for the payment by the 
individual members of the Grand Lodge of Massachusetts prior 
to the separation of the Connecticut members of the order into 
the Grand Lodge of Connecticut. 

(22) By the constitution and general laws of the Supreme 
Lodge of the order, it was provided, and had been provided for 
many years prior to the separation of the Grand Lodge of Con- 
necticut from the Grand Lodge of Massachusetts, that Grand 
Lodges might be set apart from the Supreme Lodge as sepa- 
rate beneficiary jurisdictions, and in such cases it was provided 
that ‘said Grand Lodge shall not be entitled to any surplus which 
may remain in the beneficiary fund of the Supreme Lodge after 
paying the beneficiary claims arising prior to the date of separa- 
tion’. 

(23) By the constitution and general laws of the Supreme 
Lodge it was provided, and had been provided for many years 
prior to 1901, that calls and assessments should be made as fol- 
lows :— 


Calls and Assessments. Whenever the beneficiary fund in 
the Supreme Lodge treasury shall have been reduced to a sum 
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less than two thousand dollars, or when, by reason of unavoid- 
able delay in the payment of beneficiary claims the balance of 
beneficiary fund in the Supreme Lodge treasury would, by the 
payment of said claims, be reduced to a sum less than two 
thousand dollars, then it shall be the duty of the supreme re- 
corder to call upon the subordinate lodges to forward the 
beneficiary fund in their respective treasuries, and, at the time 
of making such call, to make one assessment upon each mem- 
ber of the order who received the Workman degree previous 
to the date of the death upon which the assessment is made. 
Calls When and How Made. Every call made upon subor- 
dinate lodges to forward beneficiary funds shall be dated upon 
the first day of the month; shall contain a list of all deaths 
occurring since the last call was made which have been offi- 
cially reported to and received by the supreme recorder; all 
necessary instructions relative to forwarding the funds called 
for and shall in every case receive the approval of the chair- 
man of the Supreme Lodge finance committee. The issuing 
of such call shall constitute the making of an assessment. 

(24) Under the provisions of said law of said Supreme Lodge 
for calls and assessments, the surplus which might remain in the 
beneficiary fund of the Supreme Lodge after paying the bene- 
ficiary claims arising prior to the date of separation of any 
Grand Lodge could not exceed the balance remaining from the 
last assessment necessary for the purpose of paying the bene- 
ficiary claims arising prior to the date of separation. 

“(25) The defendant was well acquainted with the aforesaid 
provisions of the constitution and general laws of said Supreme 
Lodge. 

“(26) Under said constitution and general laws of said Su- 
preme Lodge, various Grand Lodges had been set apart from 
said Supreme Lodge, as the defendant well knew. 

“(27) It was the intention of the Grand Lodge of Connecti- 
cut, and of the officers representing said Supreme Lodge, in 
connection with the adjustment of the financial relations be- 
tween the Grand Lodge of Connecticut and the defendant, that 
such adjustment should be made in a fair and equitable manner 
without giving any substantial advantage to the Grand Lodge 
of Massachusetts, or its members, as against the Grand Lodge 
of Connecticut, and its members, and it was the belief of the 
Grand Lodge of Connecticut, and of said officers representing 
the Supreme Lodge, that by the language used in the contract 
expressed im the aforesaid resolutions the Grand Lodge of Con- 
necticut did not relinquish, of agree to relinquish, any interest 
in the beneficiary fund of the defendant except as to the surplus 
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of the last assessment necessary to pay death claims occurring 
prior to the date of separation, to wit, the surplus resulting from 
assessment No. 264, and that the contract was so understood by 
the defendant. 

(28) The defendant well knew the belief and understanding 
of the Grand Lodge of Connecticut and of the officers of said 
Supreme Lodge with reference to the meaning of said resolu- 
tions, as set forth in the preceding paragraph, and either used or 
intended to use the language of the contract contained in said 
resolutions in the sense intended by the Grand Lodge of Con- 
necticut and the officers of said Supreme Lodge, or knew that 
the Grand Lodge of Connecticut and the officers of said Su- 
preme Lodge supposed that the defendant intended to use such 
language in said sense; and yet, notwithstanding such knowl- 
edge, the defendant failed to inform the Grand Lodge of Con- 
necticut or the officers of said Supreme Lodge that the defendant 
had any different understanding of the meaning of the contract 
from that of the Grand Lodge of Connecticut before the con- 
tract was made. 

“(29) After the making of said contract, the defendant re- 
fused to repay to the Grand Lodge of Connecticut the said sum 
of $11,763 collected by the defendant, as aforesaid, under assess- 
~- ment No. 265, and not needed for the payment of any claims for’ 
which the Grand Lodge of Connecticut was liable, as aforesaid, 
and set up the claim that the said sum of $11,763 was included 
in that surplus in the beneficiary fund of the defendant to which 
the Grand Lodge of Connecticut by said contract relinquished 
all claim. 

(30) By the last clause of the aforesaid contract : 

The disposal of all other funds or property in possession of 
or held by the Grand Lodge of Massachusetts at the date of 
separation is to be subject to such arrangements with the 


Grand Lodge of Connecticut as may be made by the Grand 
Lodge of Massachusetts at a session thereof. 


“(31) No arrangements have been made between the Grand 
Lodge of Connecticut and the defendant with reference to the 
funds and property held by the defendant, and referred to in the . 
preceding paragraph. 

“(32) Such funds and property so held by the defendant at 
the date of separation of the defendant from the Grand Lodge 
of Connecticut were as follows: Charity fund, $13,022.82; 
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trust fund, $10,416.56; building, 12 Walnut Street, Boston, as- 
sessed value, $22,000—making a total of $45,439.38 or more. 

(33) The property described in the preceding paragraph 
equitably belonged to the members of said order in the juris- 
diction of the defendant prior to the date of separation. 

(34) The total number of members within the jurisdiction oi 
the defendant prior to and at the date of separation was 50,865. 

(35) The total number of members within the jurisdiction of 
the defendant prior to the separation residing in the state of 
Connecticut, and transferred to the jurisdiction of the Grand 
Lodge of Connecticut at the date of separation, was 11,943. 

(36) Upon the separation of the Grand Lodge of Connecti- 
cut and the defendant, the Grand Lodge of Connecticut, as the 
representative of the Connecticut members of the order, became 
equitably entitled to 11943/56865 of the aforesaid property, 
amounting to $45,439.38, then held by the defendant, as afore- 
said, amounting to $0,543.36. j 

“(37) The defendant paid to the Grand Lodge of Connecticut 
the sum of $4,771.68 on account of said Grand Lodge’s interest 
in the aforesaid fund, and has refused to pay the balance, amount- 
ing to $4,771.68. 

“(38) The Grand Lodge of Connecticut, at the time of its 
separation from the defendant, was unincorporated, but became 
incorporated as the plaintiff on January 27, 1902, under the laws 
of this state under the plaintiff's corporate name, and the plain- 
tiff thereupon as a corporation succeeded, under the laws of the 
order, to all the rights of the previous unincorporated Grand 
Lodge of Connecticut as the representative of the members of 
the order within the jurisdiction of Connecticut. 

“The plaintiff claims, by way of equitable relief, a decree: (a) 
That the defendant pay to the plaintiff the sum of $4,771.68, 
with interest from November I, 1901. (b) If the court shall be 
of opinion that the amount received. by the defendant from said 
assessment, No. 265, to wit, the sum of $11,763, is money to 
which the plaintiff is equitably entitled by the terms of said con- 
tract, that the defendant pay to the plaintiff said sum of $11,763, 
with interest from November 1, 1gor. (c) If the court shall be of 
opinion that the plaintiff is not entitled by the terms of said con- 
tract to the amount received by the defendant from said assess- 
ment No. 265, to wit, the sum of $11,763, that said contract be 
reformed by the correction of the mistake in said contract in fail- 
ing to express the intention of the Grand Lodge of Connecticut 
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concurred in or known to the defendant, as set forth in the com- 
plaint, in providing for the relinquishment by said Grand Lodge 
of Connecticut of any interest in said beneficiary fund beyond 
the surplus arising from said assessment No. 264, and that the 
defendant pay the plaintiff said sum of $11,763, with interest from 
November 1, 1901.” 

EDWARD A. HARRIMAN, for Appeilant. 

WiiiiAM H. Ety and HARRISON S. SLEEPER, for Appellee. 


PRENTICE, J. (after stating the facts as above). 

The plaintiff's complaint is met by a demurrer sustained, 
which assigns nineteen grounds of demurrer. In the defendant’s 
brief these grounds are consolidated into four, which are stated 
as follows: First, the Texas corporation had no authority or 
power in the premises; second, the defendant had no power or 
authority under the laws. of Massachusetts to enter into said 
contract; third, there was no consideration for the contract; 
and fourth, the plaintiff has no cause of action against the de- 
fendant by reason of any contract or claimed contract set forth 
in the complaint. 

The last three of the objections thus urged to the complaint 
are based upon an entire misconception of it. They rest upon 
the assumption that the plaintiff is seeking relief for the viola- 
tion of some contract obligation which the defendant has entered 
into. That is not the gist of the action, and in so far as the com- 
plaint suggests the existence of any express undertaking on 
the part of the defendant, it is only as one of the incidents in 
the story told—a fact which it is conceived fortifies and strength- 
ens the plaintiff's right to have the relief sought. The plaintiff 
asks for equitable relief only. It is none the less equitable be- 
cause it is sought in the form of a money payment. The com- 
plaint attempts to set up a state of facts which entitles the plain- 
tiff, as representing its members who were formerly members 
of the defendant, to the relief prayed for. It does not rest upon 
any contract between the parties, but upon the existence of re- 
lations and a series of facts and events which it says justifies 
it in its claim to an equitable proportion of certain funds in the 
defendant’s hands, and this whether or not the parties ever en- 
tered into direct contractual relations with each other. The sec- 
ond, third and fourth of the consolidated reasons of demurrer 
are therefore inadequate to meet the situation presented by the 
complaint. 
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The remaining reason assigned for the inadequacy of the com- 
plaint calls for the further explanation of its meaning found in 
the demurrer itself, as follows: ‘“(5) It does not appear that the 
Supreme Lodge of the Ancient Order of United Workmen had 
any authority or right to carry on its business in the state of 
Massachusetts, or, under the laws of Massachusetts, had any 
control over the Grand Lodge of the state of Massachusetts, or 
that the defendant ever recognized, or submitted to, the author- 
ity of the Supreme Lodge of the Ancient Order of United Work- 
men. (6) It does not appear that the Grand Lodge of Massa- 
chusetts, or its members or its beneficiaries, agreed to the sepa- 
ration of the Grand Lodge of Connecticut from the Grand Lodge 
of Massachusetts.” A sufficient answer to this claim-is found 
in the fact that the Supreme Lodge has never undertaken, as far 
as appears, to carry on any business in the state of Massachu- 
setts, that it does appear that it had control over the Grand 
Lodge of Massachusetts in respect to the matter in which con- 
trol was attempted to be exercised, that it does appear that the 
defendant recognized and submitted to the authority of the Su- 
preme Lodge in that wherein authority was assumed, and that 
it appears that it was wholly unnecessary that the members or 
beneficiaries, who were the members, of the Grand Lodge of 
Massachusetts, should agree to the division of its territory which 
was made when the plaintiff was organized in order that such 
division and organization should be effectual as to all parties 
concerned. 

If we examine the complaint, we learn: ‘That both the plain- 
tiff and the defendant are subordinate bodies of the Ancient Or- 
der of United Workmen; that this order is a fraternal insurance 
organization with a membership extending throughout the 
greater part of the United States; that the order has a consti- 
tution and body of general laws for the conduct and government 
of its affairs; that the supreme representative authority is vested 
in a body known as the “Supreme Lodge”; that by authority of 
the Supreme Lodge, subject to the constitution and laws of the 
order, Grand Lodges are organized and exist in such states, ter- 
ritories and districts as the Supreme Lodge may determine; 
that subordinate in turn to Grand Lodges are local lodges; that 
within the local lodges are grouped the members of the order; 
and that the constitution and general laws of the order provide 
that the territory comprising a Grand Lodge having jurisdiction 
over more than one state may be divided by the Supreme Lodge. 
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Here we have outlined the familiar scheme of organization usu- 
ally resorted to where bodies of persons, widely scattered or 
numerous, are associated for a common purpose. The ultimate 
source of authority is found in the individual members, who are 
gathered into the lowest organic groups and exercise their right 
of government by representative methods. There is a body of 
organic law which defines what the details of organization shall 
be and the powers committed to the governmental agencies thus 
created. To this body of organic law the whole organization, 
its agencies of government and members, are alike subject, and 
under it all the powers which are exercised within and in the 
name oi the organization are exercised, and all its rights and 
privileges enjoyed. This law, which is the expression of the 
will of the membership, enters into all the relations created by 
the organization and operates to define and limit them and the 
rights and privileges which the organization bestows. By this 
organic law there is created, as a part of the chosen system of 
government, a representative body in which is reposed a su- 
preme authority as respects organization, government, regula- 
tion and discipline, which is defined by the fundamental law. 
Between it and the individual units of membership are one or 
more intermediate bodies, subordinate to the supreme body, 
also existing by the fundamental law, and all exercising author- 
ity (and in the event of two or more, gradations of authority) 
which is conferred under and defined by that law. These vari- 
ous bodies, supreme or subordinate, are in no sense separate and 
independent. They are only interrelated parts of a single, com- 
prehensive, unified system existing as the result of the will of 
the membership of the general body, under a common law which 
comes from that membership, subject to a common authority 
created by that membership, and seeking common ends which 
are the concern of every member. 

In the situation before us, the organic law of the order is 
written in what is known as the constitution and general laws. 
The Supreme Lodge has been made the repository of the su- 
preme power defined by and subject to this law. The Grand 
Lodges are by the provisions of this law its subordinates in the 
scheme of government, and to a certain extent at least, its crea- 
tions. We have no means of knowledge afforded us in the com- 
plaint as to all the provisions ofthe constitution and general 
laws of this order; but we are told that the Supreme Lodge has 
therein been given authority to divide the territory over which 
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the defendant was given Grand Lodge jurisdiction prior to Octo- 
ber 17, 1901, and that suffices to inform us that the action of the 
Supreme Lodge which created the present situation was one 
in the execution of a power conferred by the will of the mem- 
bership of the order, and in respect to a subordinate agency of 
the order subjected by that will, which is the law of its being, 
to the exercise of that power. This, and not the laws of Massa- 
chusetts, is the source of the authority exercised. The defend- 
ant seems to rely upon the fact that the defendant has been in- 
corporated under the laws of Massachusetts as affording it an 
exemption from the operation of the laws of the order, or at 
least, that one with which we are now concerned. It is as dif- 
ficult to see why this result would necessarily flow from the 
mere act of incorporation, regardless of its terms, as it is to dis- 
cover how, if that was the result, it could retain its appointed 
place in the organization to which it belongs and serve its al- 
lotted purposes as an agency of that organization. It also relies 
upon certain statutes of that state regulating the operation of 
benefit insurance associations as prohibitive of the exercise by 
the Supreme Lodge of the authority in question, with the results 
claimed for it. We have occasion later to notice that this reli- 
ance is not well placed. The situation thus presented possesses 
striking analogies in many respects to that which frequently ex- 
ists in general church organizations, where the individual 
church is the member of a larger body, with gradations of au- 
thority which finally rests in some central body or authority, 
which has the general ultimate power of control, more or less 
complete, over the whole membership and its organized parts. 
Such an organization was under consideration by the United 
States Supreme Court in Watson vs. Jones (80 U. S., 679), and 
the principles there laid down as to the position and. power of the 
central authority and the conclusive effect which must be given 
to its action have a distinct pertinence to the situation here pre- 
sented. 

This analysis of the conditions found in the organization of 
this order has an important bearing upon several aspects of this 
case; but, when considered in connection with the authority 
conferred upon the Supreme Lodge, it establishes beyond ques- 
tion that when it took its action dividing the territory over 
which the jurisdiction of the defendant extended, and took from 
that territory the state of Connecticut and organized the Con- 
necticut members of the order into a newly created Grand 
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Lodge, which should thenceforth have jurisdiction within the 
territory of the latter state and over the members of the order 
who should be resident therein and did no more, it was acting 
with respect to the internal affairs and concerns of the order, 
and was in no sense carrying on business within the state of 
Massachusetts. Acting as it did pursuant to the organic law of 
the order, its action was binding upon every subordinate body 
and individual member and needed no assent on the part of the 
defendant to make it operative. If assent, however, were needed 
it is to be found in the action of February 25, 1902, recited in 
the complaint. 

The complaint alleges that the order is a fraternal insurance 
organization. The rights of its members are, accordingly, some- 
thing more than that of social association. Rights of property 
are attached to membership. A foundation for the intervention 
of courts of equity is thus laid: Rigby vs. Connol, 14 L. R. Ch. 
Div., 482. It also appears that the defendant has in its hands 
certain funds held for the protection of its members in their pe- 
cuniary rights. These funds partake of the character of trust 
funds, and eauity will therefore see that the trust is enforced: 
Fawcett vs. Iron Hall, 64 Conn., 170, 184; Burke vs. Roper, 79 
Ala., 138; State Council vs. Sharp, 38 N. J. Eq., 24, 27. The 
relation of the parties to each other as subordinate bodies of an 
order of which the Supreme Lodge stands at the head, as al- 
ready indicated, and with the powers and authority already indi- 
cated, is set up. It is alleged: That the defendant for more 
than twenty years prior to October 17, 1901, had existed as an 
organized Grand Lodge forming a part of this system and hav- 
ing jurisdiction conferred upon it for Grand Lodge purposes by 
the authority which was over it and over the members of the 
order resident in the New England states, and among these were 
many residents of Connecticut; that on October 17, 1901, while 
this situation continyed, action was taken by the Supreme 
Lodge, to which attention has already been directed, dividing 
the territory embraced within the jurisdiction of the defendant, 
and thereby separating from the defendant Grand Lodge the 
members thereof resident in Connecticut, many in number and 
gathered into local lodges, and organized such members and 
lodges into the plaintiff Grand Lodge thus newly created; and 
that this division and separation took effect November 11, Igor. 
It is alleged: ‘That at this time the defendant had in its hands 
certain funds, and property enumerated in paragraph 32, which 
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equitably belonged to the members of the order within its juris- 
diction as it was prior to the separation and including therefore 
the Connecticut members; that it also held moneys which had 
been recently paid into what is known as the beneficiary fund by 
the members of the order within the territory of the defendant 
under a call issued by it pursuant to the rules of the order for 
the purpose of meeting anticipated death claims and as the 
equitable payment of the individual members of their equitable 
share of the liabilities of the defendant for beneficiary claims 
due at the date of separation; that a considerable sum was thus 
paid by the Connecticut members who were organized into the 
plaintiff; and that said sum so paid in and on hand was not 
needed for the payment of death claims or beneficiary liabilities 
maturing prior to said date, but inured to the benefit of the de- 
fendant thereafter. These facts, more fully set out in the com- 
plaint, are the essential ones of the plaintiff’s claim for an equi- 
table accounting. Other facts are alleged in aid of the case thus 
presented, but the substance of the plaintiff’s claim, save in one 
respect hereafter noticed, is to be found in the situation which is 
thus outlined. 

The plaintiff says that under its allegations it is entitled to rep- 
resent the rights of its members who by the action of the Su- 
preme Lodge became separated from the defendant Grand 
Lodge. We do not understand the defendant to deny this propo- 
sition, save as it, as an incident to its assumption that the com- 
plaint is one upon a contract, urges that the plaintiff, being a 
corporation organized in January, 1902, is not identical with the 
voluntary organization made in October, IgoI, and not the 
party to whom the contract ran, and that therefore, in the ab- 
sence of an allegation of an assignment or transfer to it, it has 
no right, title or interest in or to any of the funds in question 
which will enable it to maintain the action. The allegations that 
the newly created Grand Lodge of Connecticut, immediately 
upon its creation,. became the representative of the Connecticut 
members of the order, and that the Grand Lodge of Connecticut 
which before January, 1902, had been unincorporated, was then 
incorporated, and thereupon under the laws of the order suc- 
ceeded to all rights of the pre-existing voluntary organization, 
when read in connection with the other allegations of the com- 
plaint properly interpreted, dispose of this contention. All the 
funds and property which the defendant as a benefit association 
had gathered together prior to the separation and held at that 
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time were trust funds. They were held in trust for the-purposes 
designated by the laws and rules of the order, and every.mem- 
ber had an interest therein of some kind: State Council vs. 
Sharp, 38 N. J. Eq., 24, 27. The complaint alleges that this in- 
terest, as respects the funds and property enumerated in para- 
graph 32, was that of an equitable ownership. It was entitled to 
establish this fact, which might well be true, and to establish it 
by showing that they were held for the protection of the mem- 
bers as insurance beneficiaries or for the security or prompt pay- 
ment of the claims of the members as such beneficiaries. In the 
case of the beneficiary fund, the allegations as to its purpose and 
use and the sources from which the moneys in it at the date of 
separation were derived establish most directly the equitable 
interest therein of every member: Fawcett vs. Iron. Hall, 64 
Conn., 170, 184. 

When the separation was accomplished by the supreme au- 
thority of the order pursuant to power vested in it by its organic 
law, which defined and limited the relations of all the members 
and subordinate bodies to each other and to the order itself, 
and the Connecticut members were gathered into a newly cre- 
ated Grand Lodge, whatever equitable ownership or interest in 
the funds or property of the Grand: Lodge of Massachusetts the 
members so separated had would not, upon the facts alleged, 
and in the absence of other facts which might put a different as- 
pect upon the situation, be lost to them, but would go with them 
into their new relations. It is well settled, in consonance with 
reason, that, when individuals or a portion of a corporate body 
secede from the main body, they leave behind them all its rights 
and funds and can successfully urge no claim thereto: Good- 
man vs. Jedidjah Lodge, 67 Md., 117, 126; Smith vs. Smith, 3 
Desaus (S. C.), 557. But the situation presented by the allega- 
tions of the complaint is a radically different one. The Con- 
necticut members took no voluntary action. They were the 
subjects of the action of the order to which they belonged and 
continued to belong. They were taken out of their former 
Grand Lodge associations and into others by the power which 
was alike over them and over their former associations and pur- 
suant to the organic law of the order to which all concerned had 
become subject. The Grand Lodge of Massachusetts, with 
which by the commandment of the order they had been affiliated, 
had in gathering its benefit funds been simply a part of the ma- 
chinery of the order provided by its constitution and laws to 
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carry Out its purposes and the better secure its privileges to the 
members comunitted to its Grand Lodge jurisdiction. The trust 
which it was executing in respect to these funds was a trust be- 
ing executed by it as on agency of the order. To hold, under 
these circumstances, that the exercise by the Supreme Lodge of 
its authority to divide the territory over which a subordinate 
jurisdiction had been committed the Massachusetts Grand Lodge 
was attended with the result, in the absence at least of law or 
regulation of the order to that effect or other facts not appear- 
ing, of depriving the separated members of what had been in 
equity theirs and giving it to these who remained, would be the 
height of injustice and inequity—an injustice and inequity which 
the law will not sanction: Merrill Lodge vs. Ellsworth, 78 Cal., 
166. Equity will see to it that such result is not accomplished 
and will accord to the separated members an accounting for the 
funds and property in the hands of the defendant at the time of 
the separation in so far as they may be able to establish an equi- 
table interest therein in them at that time. 

The complaint sets out certain votes of the parties hereto 
passed subsequent to the separation, by force of which it is said 
that they then, for the consideration of their mutual undertak- 
ings, agreed upon the basis upon which this accounting should 
be made in so far as the moneys in the beneficiary fund are con- 
cerned, and that upon this basis, in view of other facts alleged, 
the plaintiff is entitled to receive the amount of the payments 
of the Connecticut members made under call No. 265,:to wit, 
$11,763. A question is presented as to the true interpretation ot 
the language of the votes which express this claimed agree- 
ment. This question we have no occasion to consider, since it 
concerns only a portion of what the plaintiff claims to recover, 
and a reformation is prayed for in the event of an interpretation 
unfavorable to the plaintiff's contention. 

It remains to notice certain of the reasons of demurrer, the 
consideration of which has not been directly involved in what 
has already been said,-to discover if any of them as addressed 
to the complaint rightly interpreted contains a valid objection 
to the plaintiff’s recovery. One of them is to the effect that it 
does not appear that either the unincorporated Grand Lodge 
of Connecticut or the plaintiff has or ever had any authority. to 
carry on its business in the state of Massachusetts, or that two- 
thirds of the certificate holders of the defendant ever consented 
to,-voted to make, or ratified the contract: claimed to have been 
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entered into between the Grand Lodge of Connecticut and the 
defendant. This statement involves an appeal to a statute of 
Massachusetts: 2 Rev. Laws, c. 119, § 11. In so far as the 
doing of business is concerned, it is sufficient to observe that it 
does not appear that either the plaintiff or its unincorporated pre- 
decessor has ever undertaken to do business in Massachusetts, 
or that the doing of business within that state was or is involved 
in, or will result from, the division of the defendant’s territory 
by the Supreme Lodge. In so far as the statute appealed to 
may be said to have or have had a wider application to the situ- 
ation created by the division and to the rights of the Connecti- 
cut members, if it be assumed that the court might, upon de- 
murrer, take judicial notice of the existence and provisions of 
foreign statutes not pleaded, and thereupon determine what the 
law of such jurisdiction is, we are unable to discover in the statute 
to which we are referred anything which made the act of the 
Supreme Lodge in dividing the territory over which jurisdiction 
for the purposes of the order was for the time being confided to 
the defendant a prohibited one, or which attempts to say that in 
such an event equity might not be done to all who were af- 
fected. 

It is asserted that it does not appear that the defendant had 
any right, power or authority to pay over to the plaintiff any of 
the moneys collected from assessments, or to give to it any por- 
tion of the funds which the defendant held. It certainly does. not 
appear that the defendant is absolved from the duty of rendering 
unto others that which belongs to them in right and equity, and 
that is enough. 

The assertion of one of the reasons, that it does not appear 
that all the claims by reason of deaths occurring prior to No- 
vember 1, 1901, had been paid, possesses no significance. It 
does not appear that, whether actually paid or not, the amount 
claimed to be shared represents a balance over and above the 
total amount of such claims. If the defendant has neglected to 
pay its matured obligations, that fact cannot stand in the way 
of the plaintiff's recovery. 

As for the assertions of other reasons, that it does not ap- 
pear that the funds and property belonging to the defendant 
were not held for the benefit of and were not needed by the bene- 
ficiaries: and certificate holders. of the defendant, were not held 
for the sole purpose of paying such beneficiaries and. certificate 
holders, and have not been expended, and. necessarily expended, 
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for the purposes of and under the contracts made by the de- 
fendant with its members, they do not go to the merits of the 
plaintiff's contention, since it does sufficiently appear that 
they were not, after the division, held for the benefit of its for- 
mer Connecticut members, were not needed to meet any demands 
in favor of such members thereafter accruing or demands in 
favor of any members already accrued, and have not been ex- 
pended in the satisfaction of such demands. It appears that, in 
so far as they may have been held, needed or used for the 
benefit or in the interest of its membership, membership was ex- 
clusive of its former Connecticut members, and that, whatever 
membership contracts were protected thereby or satisfied there- 
from, those of the separated Connecticut members were not 
among them. 

It is said that it does not appear that the defendant has ever 
refused to make arrangements with the plaintiff or its unincor- 
porated predecessor for the disposal of the funds and property 
enumerated in paragraph 32 of the complaint, that it does not 
appear that the plaintiff or its said predecessor ever attempted 
to make any arrangement with the defendant for the disposal of 
such funds and property or requested the defendant to make 
any such arrangement, and that it does not appear that the de- 
fendant has the power to make such arrangement. It is alleged, 
however, that the defendant, having paid one-half of the amount 
claimed on account of these funds and this property, has refused 
to pay the claimed balance, and this is a sufficient averment of 
the defendant’s delict. The matter of power has already been 
sufficiently noticed. 

There is error, the judgment is set aside, and the cause re- 
manded, with direction that the demurrer to the complaint be 
overruled, and the case proceeded with according to law. All 
concur. 





Insurance Law Journal. 


SUPREME COURT OF MICHIGAN. 


REED 
v8. 

LOYAL PROTECTIVE ASS’N.* 

The evidence was insufficient to show such derangement as would ex- 
cuse insured from giving the notice of an accident required by the 
policy. 

Such requirement will not be construed as demanding strict performance 
when rendered impossible by act of God, and mental derangement 
may excuse failures to give notice within the required time. 
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Reed against the Loyal Protective Association on an accident 
policy. From a judgment of the Circuit Court for plaintiff on 
appeal from Justice Court, defendant brings error. 
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HOOKER, J. 

The plaintiff, a policyholder, sued the defendant for sick 
benefits claimed thereunder, in Justice Court, where he recov- 
ered a judgment for $170. On appeal the learned circuit judge 
restricted the jury to a verdict for $60, and from a judgment for 
that sum, the defendant has appealed. 

We infer that the plaintiff was hurt through a fall in his barn, 
and the testimony indicates that his recovery from the effects 
of the fall was not complete for some months. The accident 
happened on October 24th or 26th. A physician was at once 
called, and his last visit at the home of plaintiff was on October 
31st. The policy was made 

In consideration of the payment of the membership fee, and 

of the agreements and statements contained in the application 

for membership, and of the conditions and agreements con- 


tained herein and on the back hereof, all of which are hereby 
made a part of this certificate. 


It promised that 


It is further agreed that if said member shall be afflicted with 
sickness or receive an injury as aforesaid (other than an in- 


*% Decision rendered, Sept. 10, 1908. 
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jury received while riding as a passenger on said public con- 
veyance), which sickness or injury shall independently of all 
other causes immediately, wholly and continuously disable and 
prevent him from the prosecution of any and every kind of 
business or labor, then said member in case of sickness and 
subject to the conditions herein and on the back hereof shall 
be indemnified in the sum of 5.00 dollars for the first week and 
10.00 dollars a week thereafter not exceeding twenty-nine 
weeks in any twelve months that said member is totally dis- 
abled and if total disability exceeds thirty weeks in any twelve 
months, then the said member shall be indemnified in the sum 
of 5.00 dollars a week for a further period not exceeding 
twenty-two weeks in the aforesaid twelve months; and, i 

case of a total disability resulting from accident, 10.00 dollars 
a week for fifty-two weeks from the date of happening thereof. 
* * * Total disability by reason of sickness or accident 
shall be interpreted as inability of said member to perform 
any of the duties of his usual occupation, trade or employ- 
ment, or other business or labor, and requiring the regular 
and frequent attendance of a physician or surgeon. Unless 
notice of any injury or of the beginning of any sickness is re- 
ceived in writing at the home office of this association in Bos- 
ton, Mass., on or before the expiration of fourteen days from 
the commencement of such disability, together with particu- 
lars of the injury or sickness, including a statement of the time, 
place and cause of injury, or date of beginning, and an ac- 
curate description of the sickness, signed by the claimant or 
attending physician or surgeon, the claim shall be valid only 
for the period dating from the actual time the notification is 
received at the home office. The claimant shall also furnish 
within thirty davs after the termination of the disability period 
a sworn statement of the time he was totally or partially dis- 
abled. and actual time attended by the physician or surgeon 
and chairman of the visiting committee of the lodge of which 
he is a member or of the lodge whose care he is under on and 
in accordance with blanks provided by this association, and 
shall furnish such further proof as may be deemed necessary. 
Failure to comply with the above conditions renders all 
claims against the association null and void. * * * To re- 
ceive the weekly indemnities for sickness as stated upon the 
face of this certificate, a member must be totally disabled for 
fourteen consecutive days, in which event he shall be paid for 
the number of weeks he shall continue to be totally disabled 
and shall receive benefits from the Odd Fellows Lodge of 
which he is a member, provided he shall furnish the required 
evidence as to his claim, and that he was under the personal 
care of his lodge during disability and was visited regularly 
by its visiting committee, and further provided that, if not 
within the above proviso, the sickness must be such as to 
require absolute, necessary and continuous confinement to 
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the house and shall not be payable for a longer period than 
the actual, necessary and continuous confinement to the 
house. * * * The member herein named to secure indem- 
nity agrees that some medical adviser or representative of 
this association shall have the opportunity to examine him as 
often as may be required by this association during the dis- 
ability; also that during the disability he shall be regularly 
and frequently attended by a duly authorized and legal prac- 
ticing physician or surgeon fully qualified and recognized by 
the profession in this state. * * * No suit shall be brought 
in any case until after the expiration of ninety days from the 
receipt by this association of acceptable proofs of loss, nor 
after the expiration of six months from the date of termination 
of the disability period or death. 


On December Ist the notice required to be served within four- 
teen days after the accident was received by the company. It 
was made—i. e., filled out—by the physician and dated Decem- 
ber 5th, and it was claimed by the defendant that this noncom- 
pliance with the terms of the contract was fatal to plaintiff’s 
action, but the trial judge held that this would be true, unless 
the jury should find that the plaintiff was insane at the time of 
the accident ‘‘to the extent that his mind was so deranged that 
he was unable to furnish defendant notice of such accident within 
fourteen days from the happening of the accident, which de- 
rangement of mind was the result of such accident. If you so 
find, then such failure on the part of plaintiff to give such notice 
within the fourteen days as provided for in said policy of insur- 
ance would not operate as a forfeiture of plaintiff’s right to re- 
cover under the policy, but that plaintiff would be entitled to a 
reasonable time in which to furnish defendant with such notice 
after his mind had attained its normal condition”. Counsel for 
defendant assign error upon this instruction on two grounds: 
(1) That the contract is an unconditional agreement as to no- 
tice, and not subject to a construction, which does violence to 
its plain terms. (2) If this construction were a proper one, the 
plaintiff has not proved such derangement, and the proof con- 
clusively shows the opposite. 

The testimony upon the subject is, in substance, as follows :— 

Weaver, the physician, testified that when he was called, which 
was soon after the accident, “he found him suffering from an 
injury of some sort that he had received, an injury to his head, 
as I remember it, to his shoulder, back and one rib fractured. 
He was in a sort of dazed condition, did not fully comprehend 
things”. He made out the notice in December, and at that time 
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examined him at his store. He continued: “At that time I did 
not particularly notice any mental impairment. After my first 
visit, he was in a sort of dazed condition each visit I made there; 
yet he would answer questions when I would ask him a ques- 
tion. I think that, as I stated on the former trial, all of his 
answers were rational. Q. And you never in any of your visits 
heard him make any irrational statements did you, doctor? A. 
Not particularly. Q. Did he talk with you on the occasion of 
your first visit? A. No, sir; he didn’t—only as I would ask him 
a question. He seemed to be suffering considerably from his 
pain. Part of the time he would answer my questions I would 
ask him. He didn’t seem to realize or know how he was injured, 
or know anything about it. I asked him how it occurred. He 
said he didn’t know. On other occasions his talk was fairly 
rational as far as it went. JI don’t remember that I talked on 
other matters, except those connected with his illness. Q. Did 
you think it strange, doctor, that injured as he was he did not 
talk any more than he did? A. Oh, I have seen people injured 
that simulate; that didn’t seem to be themselves wholly. It 
wouldn’t occur to me that a man in that condition was neces- 


sarily out of his mind if he did not carry on a lively conversa- 
tion. * * * The trouble with Mr. Reed after I discontinued 
my visits was he was complaining of his head—head bothering 
him-——dizziness. I don’t remember just what all his complaints. 
were. He had several little things he was complaining of. He 
seemed rational, certainly. I did not consider him so seriously 
injured or ill that he should be confined to the house at all. 


* * * JT don’t remember how'long he was confined to the bed. 


It seems as though it was a week or two weeks, somewhere 
along there, a week or ten days. I think he was up the last 
visit I made there. Q. Did he seem to be dazed at all at that 
time? A. Not particularly so. I should think probably that 
dazed condition would have passed off anywhere from a week 
to ten days entirely, to my best judgment I should think he was. 
perfectly normal at the outside in ten days. Q. Even during 
that ten days his talk was entirely rational so far as it went, 
A. Yes, sir; he would answer all questions put to him. * * * 
Since I was on the stand yesterday I have looked at my books, 
and learned when and how many visits were made by me to 
Mr. Reed’s home during the time I attended him. The dates are 
October the 26th, 27th and 31st. Those were the only visits | 
made to the home.” 
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Redirect examination: “Q. The affection Mr. Reed was 
bothered with is that what you term a ‘concussion of the brain’? 
A. Yes; he might have had a slight concussion.” 

Nelson Gibbard was the next witness to testify upon this sub- 
ject. He was at plaintiff's home the next day. “I reside less 
than three-quarters of a mile from the plaintiff. I knew of his 
accident last fall, and was at his home the next day. I couldn’t 
tell the date. Q. Can you tell us how long he was sick abed? 
A. Well, I couldn’t tell just exactly. He was sick two or three 
weeks I should judge. ‘The first week after the accident I was 
at his home every day, and then, as it grew later, I lapsed a day 
or two. I continued to visit at his home for a matter of six 
weeks or two months afterward at intervals. * * * Q. I will 
ask you how he appeared to be affected with regard to his men- 
tal faculties. A. They were not good. He didn’t know any- 
think about how the accident happened or anything. Mr. Hug- 
gett: I object to that. The Court: Let the record show that 
is objected to and objection overruled. Mr. Sowers: I think 
the answer is hardly responsive. The question was as to his 
being able to advise with regard to his business. Mr. Huggett: 
That question is objected to, and you withdrew it. Mr. Sowers: 
I ask what his mental condition was, Mr. Huggett: I object 
to that from this witness. The Court: It would seem to me 
that there might be some objection to this witness. He doesn’t 
claim to be a doctor. Mr. Sowers: Your honor please, he was 
there. I think that he says he took care of this man. The 
Court: That is true. I think he can tell about how-the plain- 
tiff appeared in relation to his mental capacity, whether he 
seemed to have any, or not, rather than to state the conclusion 
that he was incompetent. Mr. McPeek: Shouldn’t he state 
what acts he considered were not rational? The Court: Yes. 
The Witness: Give what acts that I considered? Q. No; as 
to his mental condition. How he acted. A. Why, he acted 
dazed, and his mental condition was not good. I wouldn’t say 
as to how long that condition existed, but it was so for the first 
few days that I was there, but, as to being any length of time, 
I wouldn’t state any positive time; but I do know that he 
couldn’t tell, and don’t know as he can now, the way it happened. 
He didn’t while I was there. He didn’t know anything about 
how it was done. * * * I wouldn’t say that he made com- 
plaints of his distress the first evening I went there, which was 
the evening following when he was hurt. I understood he was 
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hurt the night before. I think it was three or four days after- 
ward that I talked with him about how he got hurt. I am sure 
it was on the day of the doctor’s second visit. The doctor came 
there while I was there. I couldn’t say that I heard the doctor 
talk with him. I think I went out of the room when the doctor 
went in there because it is a small room. I talked with him 
before the doctor came. As to how he got hurt, he said he 
didn’t know. Didn’t tell me how he thought he might have got 
hurt. I don’t think is was talked over with him. He fully ap- 
preciated he had been hurt. He said he didn’t remember where 
he was when he was hurt. I think he knew where he was at 
that time. He appeared to understand fully what we were talk- 
ing about, because I asked him how he got hurt, and he didn’t 
know. I presume he fully appreciated we were talking about 
his injury he had received. He did not talk rationally at that 
time, because he was flighty. He was kind of flighty about dif- 
ferent things. He would be off different times. I don’t think 
he was flighty all the time. I couldn’t say what was the cause 
of it. I didn’t see the doctor there again. It was longer than 
three or four days before he was perfectly rational to talk with. 
He at that time talked and answered my questions, and told me 
he didn’t remember just how he was hurt. I couldn’t say that 
was all I talked with him, for I was there perhaps two months 
on and off. He stayed at home for two months. He was not 
down town that I know of. I couldn’t say as to his being con- 
fined to the house all that time, but he was home every time I 
went there. He was in the house. Sometimes I went in the 
evening and sometimes in the forenoon. I know nothing about 
his being down town and making out his application for insur- 
ance. I never knew there was any insurance in no shape or 
manner until after this trial was started. I never heard of it. 
I Jidn’t know he was insured. I didn’t say he was confined to 
the house. I said he was in the house every time that I went 
there to see him, and I talked with him. He was not dazed all 
that time. From what I know he was just as clear as I was. 
I don’t think he was within a week or ten days after this oc- 
curred. I have no means of telling just how long it was be- 
cause I didn’t pay any attention to it any more than neighborly— 
going in to see.” 

Redirect examination:, “Q. Mr. Huggett asked you how 
long he appeared to be dazed. I will ask you the same question. 
You did not complete the answer, I do not think. A. Well, 1 
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couldn’t swear to that positive, becausé—but I should think it 
was a week or ten days, because I didn’t pay no attention to it. 
Just went there as a neighbor.” 

Recross-examination: “I think a week or ten days. It might 
have been two weeks. It might have been less. I wouldn’t put 
it any time; that is, I wouldn’t put it two months, of course.” 

The next witness to prove derangement was the plaintiff him- 
self. He testified that: “I suffered from an accident last fall, 
some time the last of October. I think it was the 24th. I don’t 
know how that accident occurred. I was affected through my 
head and back of my neck and back, run right down my back as 
result of that accident. One or two ribs was broken. I don’t 
know how long I was confined to the house. It must have been 
four or five weeks before I could get out any to get around any to 
amount to anything. I notified the company or caused them to 
be notified of that accident after the accident as soon as I was 
able to. ©. How did that accident affect you as regards your 
mentality? Well, sir, I didn’t remember anything about the— 
in fact, I didn’t know as I had a policy until— Q. Did you as 
soon as you learned, when your mental condition was of that 
nature give notice to the company? A. Yes, sir. I caused a 
letter to be written by James Moore, the local collector here, or 
agent for the company. I suppose the defendants have that let- 
ter. I have not got it. I did not retaina copy. * * * In my 
letter I stated or caused it to be stated that, as soon as I re- 
covered or able to that I notified the company. I don’t know 
what my mental condition was after the accident. I was not 
able to carry on my business, nor to direct the affairs of my 
business. That continued until toward spring. In fact, I never 
recovered yet from it. As to my mental trouble, as soon as I 
was mentally able, I notified the company.” 

Cross-examination by Mr. Huggett: “I don’t know where I 
received my injury. I don’t know how I knew when I made the 
statement here that | received it in my barn. I don’t know 
where [ got hurt, anything about it; I didn’t know it was in my 
statement that I received it in my barn. I remember the day 
now. I couldn't say when I came to that recollection, a good 
while afterward. | couldn’t say how jong. I don’t remember 
where | was, anything about it. I couldn’t tell vou the last 
thing I remember before that accident occurred. I remember 
going home from Charlotte, where I had been before the acci- 
dent. I was down here alone; couldn’t tell you what I came 
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down for; don’t remember any business I did on that occasion. 
I drove one horse down. I don’t know which one. I couldn’t 
tell you what I did with the horse when I got home. Q. Were 
you dazed so that you couldn’t tell that? A. I don’t know what 
it was. I don’t— I go to saloons. I never drink to excess. 
I drink a glass of beer once in a while. I don’t remember what 
I did the day before that. Q. Do you remember anything that 
occurred before that time? [No response.] A. It is likely that 
I remember some transaction that occurred before that time. 
I couldn’t tell you the last thing I remember before that oc- 
curred. I don’t remember going into a saloon that day. I re- 
member going home. Don’t remember going to the barn, or 
that something occurred there; that I was injured or fainted or 
something of that kind. I don’t remember the first time the doc- 
tor came there or the second, as I know of; don’t know as I 
remember the third; I remember his being there. I remember 
he was there at different times. I don’t remember that he ex- 
amined me. I can’t tell how many times he was there. I paid 
his bill, Don’t remember having a conversation with the doc- 
tor. I sold my stock last fall, quite a little of it, hogs and cat- 
tle. I couldn’t tell you how many I sold. Don’t know as I sold 
any cattle last fall. Couldn’t tell you when I sold my hogs or 
what I got for them. I didn’t bring them down myself. A man 
brought them down for me. I rode down in a buggy, I think. 
Don’t know whether I took the money or not. I remember sell- 
ing the hogs to Bowes & Griffin. * * * I don’t want the jury 
to understand that I didn’t know anything after this accident 
occurred. I don’t know whether this man was, there or not, 
because I don’t. I don’t remember the doctor being there the 
first time. I don’t know who took care of me for a spell. For 
how long a time I couldn’t say. After I got where I did know 
something, I suppose the family took care of me, either my wife 
or Mr. Gibbard. They were there, I believe. Mr. Gibbard said 
he was there a good deal. I don’t remember his being there. 
After a spell, I know he was there. Can’t tell you when, any- 
thing about it. I can’t tell whether one day or three days of his 
being there. I suppose other of the neighbors called there. I 
don’t know. I couldn’t say when I first got out of the house. 
I guess I was out in January I was up and around the house. I 
don’t remember anything about making the proofs in this case. 
After a spell I remembered seeing Mr. Sowers, but I didn’t see 
him for quite a while. The lodge offered to help me up there. 
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Q. When was that? A. After—I couldn’t tell you when it was. 
I can’t say when it was. I don’t know as any one in particular 
told me they would help me. I don’t know as I told them any- 
thing when they offered to help me. Q. Now, sir, did you have 
any trouble in recognizing Dr. Weaver when he was up there 
to see you? A. I don’t remember his being there until the last 
time. I don’t remember of his being there any. Q. You do not 
remember until he was there the last time? A. I don’t know as 
I could remember his being there. Q. Didn’t you state before 
you did remember his being there? A. I don’t remember his 
being there. * * * Q. You testified here yesterday to the 
letters you wrote, that they were written and received. Did 
you mean by that you knew they were written and knew’ they 
were received at the time? A. I couldn’t tell you whether I 
did or not. ©. What did you mean yesterday by swearing you 
knew these letters were written and these letters you received 
that were put in evidence here? Was that simply because your 
counsel asked you to? [No response.] Q. The facts are you 
knew all about it? A. I couldn't say. No, sir; I don’t remem- 
ber all about it. I remember something about the letters, but ] 
couldn’t say much about them. I don’t remember much about 
them. I couldn’t explain it. I couldn’t say when it was written. 
When I went to Mr. Sowers with the policy, he did not tell me 
that I ought to have given a notice. I don’t think he did. I 
don’t know as I took the policy to him. I think somebody else 
took the policy to Mr. Sowers. I couldn’t say who. I couldn’t 
tell you when it was I told them I didn’t want that order. It 
was a long time afterward. * * * Q. How do you know it 
rendered you mentally incompetent for fourteen days? A. I 
don’t remember anything about it, and don’t now. I don’t re- 
member when I did recover consciousness. I think I have re- 
covered consciousness at the present time. I couldn’t tell you 
now when I remember I was conscious of what was going on 
around me. Q. You are swearing to it simply because it is al- 
leged in the declaration that you recovered consciousness? <A, 
No, sir; I don’t remember anything about it. I couldn’t tell 
you whether I recovered consciousness before the Ist of Decem- 
ber. I was not attending lodge before that time. I might have 
been down here in the city several times. I don’t know; not a 
good many times.” 

Morris Bowes testified: That he saw plaintiff the second 
Sunday, about ten days after he was hurt. He found him in bed. 
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“OQ. How did he appear mentally as to his mind being clear or 
otherwise, how did he appear? A. Why, he didn’t have any- 
thing to say to us. There was a couple of us went up there to 
visit him, and he was in bed, and he didn’t have much of any- 
thing to say to us, only as we would ask him a question, you 
know. Q. Did he originate any conversation whatever? A. 
No, sir; nothing more than answer questions. We asked:him 
where he was hurt, and how, and he kind of motioned so and 
so, and that is about all there was to it. * * * I don’t think 
it was the first Sunday after he was injured. I think it was the 
second Sunday. I am pretty positive. I think it was after din- 
ner. He was in bed. I think Mr. Ells was there, and Griffin 
went with me. If ] remember right, Ells set in the sitting room 
or set in the room, and, when we went in the room, he got up 
and went out. So far as I know, they admitted every one who 
came there to see Mr. Reed. They let us in. We didn’t talk 
with him much. We asked him how he felt and he told us, and 
he couldn’t. I says: ‘Can’t you get up, Wat? He said every 
time he moved, why his head—his head bothered him, made him 
dizzy, and he couldn’t sit up in bed. He said his head was hurt 
and went blind and dizzy like when he would try to sit up. That 
is about all. He didn’t know how he go hurt. I said to him: 
“Wat, where was you hurt?’ He put his hand up, and he said in 
the back of his neck and back of his head like. At the same 
time there was a sort, if I remember right, there was quite a 
bruise on the side of his head at that time. Q. His questions 
were all rational, were they? A. Why, he would say ‘Yes’ or 
‘No’. We didn’t stay long—didn’t talk much with him. Q. 
Seemed like a perfectly sensible explanation, didn’t it, the one 
he made of his symptoms? A. He said ‘Yes’ or ‘No’. I sup- 
pose he meant it. That is all there was. I didn’t question him 
much. Q. He described them to you? A. He said he was hurt 
in the back of his neck and hurt in his head. We 
didn’t stay but afew minutes. He didn’t try to talk 
to us much or tell us much. I talked with members 
of the family, and they talked more about that than he 
did. Q. Did you consider it strange for a man sick in bed not 
to talk any more than he did; would you expect him to talk any 
more? A. It seems so in ten days. Q. You would expect him 
to, would you? A. I would think so.” He next saw him when 
he bought the hogs. “Q. Do you remember ever seeing him 
when you thought he was not perfectly rational and normal, 





1034 Insurance Law Journal. [Now., 


except when you thought he acted a little queer on the occa- 
sion of your visit there? A. I think he was all right other times 
from anything I know. He has always acted. I think at the 
present time he is the same as he was before the accident.” 

Fred Griffin was present with Bowes when he called on plain- 
tiff. He testified: “He didn’t have much to say to us. He 
merely laid there. Of course, we spoke to him when we went. 
He didn’t say much. We talked to him very little, and he didn’t 
say much, and Mr. Ells was there, and we visited and we talked 
and visited with his wife. We asked a few questions, and he 
didn’t have much to say to us. We was not there a great while. 
The first time I met him here in town was the time he was 
down with his hogs. He appeared very quiet, and didn’t act to 
me as though he felt very well.” 

We have given this testimony at great length to avoid the pos- 
sible omission of anything that can be said to warrant an infer- 
ence that the plaintiff was deranged or devoid of understanding 
for the period of fourteen days. The testimony of the physician 
clearly shows that he was not, for he states that he never heard 
him make a particularly irrational statement, and that the dazed 
condition was all he saw, and he thought that he was perfectly 
normal at the ouside in ten days, and that even during that ten 
days his talk was entirely rational as far as it went. Neither 
Gibbard’s nor Bowes’s testimony justified an inference of irre- 
sponsibility, and, if we strike out the statement of the plaintiff 
that he sent the notice as soon as_ he was mentally competent, 
we have nothing left but an alleged forgetfulness of some things 
which occurred. We think that there is not proof from which 
it can be inferred that this plaintiff was prevented from sending 
his notice by reason of derangement or inability to understand. 
and remember, and if an alleged insane person can be allowed 
to prove his own insanity, which is anomalous to say the least, 
he cannot do it by merely swearing point blank to the statement 
that “he sent the notice as soon as he was mentally competent”. 
That is the question which the jury was to decide. We are oi 
the opinion that the plaintiff has failed to show his inability to. 
serve the notice. There is no testimony from which a just in- 
ference can be drawn that he was deranged at all, certainly none 
that such was his condition until December Ist. For this rea- 
son, the case must be reversed, for a verdict should have been 
directed for defendant. 

In view of a possible new trial, we consider another question, 
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viz.: Would such an impediment to the serving of notice with- 
in the prescribed period relieve the plaintiff from the forfeiture ? 
We assume that no one will contend that a court of justice has 
authority to change the obligations of a contract which the 
parties have seen fit to make. The case is resolved then, into a 
question of construction of the language used. After providing 
for indemnity, the contract provides :— 


Unless notice of any injury or of the beginning of any sick- 
ness is received in writing at the home office of this associa- 
tion in Boston, Mass., on or before the expiration of four- 
teen days from the commencement of such disability together 
with particulars of the injury or sickness, including a state- 
ment of the time, place and cause of injury, or date of be- 
ginning and an accurate description of the sickness, signed by 
the claimant or attending physician or surgeon, the claim 
shall be valid orly for the period dating from the actual time 
the notification is received at the home office. * * * Fail- 
ure to comply with the above conditions renders all claims 
against the association null and void. 


We all know that a failure to perform any ordinary contract 
is not excused by inability to perform an unqualified promise. 
See Pollock on Contracts, 408 et seq. Certainly this is true, 
unless the failure is due to the act of God, and in such cases, 
while it may sometimes excuse the promissor from performance, 
it is not so certain that it will permit his enforcing the contract 
which he has been unable to fully perform against the other 
party, which is what is sought here. It is urged that the authori- 
ties are overwhelmingly against the contention of the plaintiff 
in this case and many are cited. But we are committed to the 
doctrine in insurance cases, that a provision requiring a notice 
on pain of forfeiture will not be construed to require strict per- 
formance, when by a plain act of God it is made impossible of 
performance. 

In the case of Phillips vs. Ben. Society (120 Mich., 142) the 
certificate provided that: “In all cases of accident or sickness, 
immediate notice was required to be given in writing, addressed 
to the secretary, with full particulars thereof. Failure to give 
such notice within five days from the happening of such acci- 
dent or beginning of illness renders the claim invalid, and it can- 
not be recognized or paid.” We said: “It is claimed that the 
plaintiff did not give timely notice of his injury, in accordance 
with the provisions of the charter and by-laws. Notice was 
served upon the company with promptness after he had been 
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informed by one of his physicians that his illness did not re- 
sult from disease, but from an accident. We do not think that 
the first notice that he was suffering with neuralgia was binding 
upon him. It would be a hard rule, and one which the rules of 
the company must place beyond doubt, which would deprive a 
member of his benefits through the mistake of his physician. 
The notice was served as soon as he ascertained that the acci- 
dent with which he had met was the occasion of his trouble. 
We think this a sufficient compliance with the by-law.” This 
case was decided in 1899, and we see no means of distinguishing 
the question now under consideration from the one then decided. 
See, also, the later cases of Woodmen’s Acc. Ass’n vs. Byers, 62 
Neb., 673; and Comstock vs. Fraternal Acc. Ass’n, 116 Wis., 
382; and Munz vs. Standard Co., 26 Utah, 69, 72 Pac., 182, and 
cases cited. These cases seem to proceed on the theory that it 
cannot be supposed that the parties contemplated that the as- 
sured should be required to do an impossible thing or suffer a 
forfeiture of existing rights. 

There are other questions in the case, but they may not arise 
on another trial, and we do not discuss them. 

The judgment is reversed, and a new trial ordered. 





Wheeler vs. Equitable Trust Co. 


SUPREME COURT OF. PENNSYLVANIA. 


WHEELER 
v8. 
EQUITABLE TRUST CO.* 


The policy insured against defects or unmarketability of the title, mort- 
gage or interest in the estate secured by the mortgage, and in a 
note to a schedule guaranteed to complete certain buildings accord- 
ing to prescribed plans. The mortgage was held by the insured as 
collateral to a loan, and he was authorized upon default to sell it and 
reimburse: himself for the loan. He sold at a price equal to the loan 
and bought it in himself, and afterward foreclosed it and bought in 
the property. 

Held, That the insured had been indemnified by the sale of the mortgage 
and had no claim under the policy for defect of title or non-comple- 


tion of buildings, though the insolvent borrower was the only bid- 
der against him at the sale. 


Appeal from Court of Common Pleas, Philadelphia County. 
Assumpsit on a policy of title insurance by Susan F. Wheeler, 
as executrix of the will of Charles Wheeler, deceased, against 
the Equitable Trust Company. From a judgment for defendant, 
plaintiff appeals. 

At the trial the plaintiff made the following offer: “Mr. John- 
son: I am willing that the case shall be tried upon the accept- 
ance of fact that, at the time the miortgage was sold by the 
holder of the judgment note, there was not then due upon the 
judgment note principal, interest and costs in a sum greater than 
the $53,000. The Court: Then you can make your offers, and 
we can have the whole question settled by the court in banc. 
Mr. Johnson: So that your honor’s ruling will now be upon a 
state of facts appearing upon the record, which meets what was 
in your mind as to the only reason why you would permit proof. 
Upon this supposition of facts the plaintiff now offers to prove 
that the title of the mortgaged premises was defective, in that 
the right to the bed of the street had not been acquired, ana 
also prove that the houses had not been completed in accordance 
with the plans and specifications; that they were incomplete in 
very important particulars; that without the knowledge or as- 
sent of the mortgagee, the holder of the judgment note, the plan 
of construction had been altered, so that the houses thus con- 
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structed were less valuable; that by reason of the noncomple- 
tion of the houses in accordance with the plans and specifications 
and title insurance policy, the houses themselves would require 
upward of $13,000 to complete, and that such expenditure would 
be required in order to make the construction in accordance 
with the title insurance contract; that by reason of the incom- 
pleteness of the buildings, the mortgage was less valuable than 
it would have been by about $18,oco. That is our offer. (Ob- 
jection. Objection sustained. Exception.) We also offer to 
prove that at the sale of the mortgage made by the owner ot 
the judgment note, there were but two bidders, Mr. Pharaoh, 
the debtor, who wes at the time insolvent, and the owner of the 
judgment note. The Court: I assume the insolvency was 
known to the plaintiff at the time. Mr. Johnson: Yes; the in- 
solvency was known to the owner of the judgment note, and that 
can be shown. Objection. Objection sustained. Exception.)” 
The court gave binding instructions for defendant. Verdict and 
judgment for defendant. Plaintiff appealed. 

Argued before Mitchell, C. J., and Brown, Mestrezat, Potter 
and Elkin, JJ. 


Joun G. JoHNSON and C. BERKELEY TAYLOR, for Appellant. 
F. S. Brown, for Appellee. 
MESTREZAT, J. 

A brief statement of the uncontroverted facts in this case wiil 
show that the learned trial judge was right in directing a verdict 
for the defendant. John D. Pharaoh borrowed $50,000 from the 
plaintiff, for which he gave his judgment note, dated May 25, 
1898. At the same time, and as of the same date, he executed 
and delivered to plaintiff, as collateral security for the payment 
of the principal and interest of the note, a bond and mortgage 
for $61,500 upon seventeen yearly ground rents, issuing and 
payable out of seventeen lots of ground in the city of Philadel- 
phia. ‘The note given to secure the indebtedness refers to the 
bond and mortgage as collateral security for its payment, and 
authorizes the payee, the plaintiff, 

Upon the nonpayment of the semi-annual interest for the 

space of thirty days after the same shall have become due, to 

sell and transfer [the bond and mortgage] without any pre- 

vious demand or notice to me and without any public notice, 

and to apply the net proceeds * * * to the payment of 


this note in full or partially as said proceeds may suffice 
* * * and at any such sale as aforesaid the said Susan Far- 
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num Wheeler, executrix as aforesaid, is expressly empowered 
to become the ‘purchaser provided she shall be the highest 
bidder therefor. 


The defendant company on the same day, May 25, 1898, ex- 
ecuted a policy of insurance to the plaintiff, in which it cove- 
nanted to indemnify and keep harmless the plaintiff 


Against all loss or damage, not exceeding $50,000, which the 
said insured shall sustain by reason of defects or unmarket- 
ability of the title of the insured to the estate, mortgage or 
interest 
In the ground rents included in the mortgage given by Pharaoh 
to the plaintiff, and therein also guaranteed the completion of 
seventeen buildings upon the 17 lots out of which the ground 
rents issued. Default was made by Pharaoh in payment of the 
interest due on the loan, and on January 28, 1899, the plaintiff, 
by virtue of authority contained in the note, offered the bond and 
mortgage for sale at public auction, and purchased the same 
for the sum of $53,000. The handbill or public notice of the sale 
contained on its face the following :— 
Accompanying this mortgage is a title policy of the Equi- 
table Trust Company insuring title and completion of the 
houses. 


Subsequently the plaintiff proceeded to foreclose the mort- 
gage, and purchased the ground rents mentioned therein for 
$500, and later sued out the ground rents, and purchased the 
properties for $50 each, finally becoming the owner of the prop- 
erties on March 19, 1900. To March Term, 1901, of the Court 
of Common Pleas No. 5 of Philadelphia County, the plaintifé 
brought an action of assumpsit on the policy of title insurance 
issued by the defendant company. The breach averred was the 
failure to complete the houses according to the plans and speci- 
fications filed by Pharaoh with the defendant company. The 
trial court entered a compulsory nonsuit, and the judgment was 
subsequently reviewed by this court in Wheeler vs. Equitable 
Trust Co., 206 Pa., 428. The action was brought, and the right 
to recover was claimed, on the theory that the provision of the 
policy guaranteeing the completion of the houses was in law a 
guaranty, and that the plaintiff could recover by proving the 
loss. The judgment of the court below, however, was affirmed, 
and it was held that the title policy was a contract of indemnity 
and not a guaranty; that the plainly expressed intent was to 
indemnify against loss irom defects or unmarketability of title; 
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that if any loss should be sustained by the plaintiff by reason of 
the noncompletion of the buildings, such loss should come under 
the indemnification covenant of the policy. It was further held 
(page 433 of 206 Pa.): “As preliminary to a recovery on the 
stipulation of the note to schedule B (guaranteeing the comple- 
tion of the houses), plaintiff must show that she has not been in- 
demnified and saved harmless on her collateral mortgage; that 
defendant has failed in that particular. ‘Then she can go fur- 
ther, and show that the failure to complete the building caused, 
or tended to cause, the loss.” 

On January 28, 1904, the plaintiff brought another action of 
assumpsit on the same policy to recover the sum of $15,000, with 
interest from February 25, 1899. The statement sets forth the 
loan and the collateral given to secure it; a copy of the note 
in the title policy guaranteeing the municipal improvements and 
the completion of the seventeen buildings; the proceedings by 
which the bond, mortgage, ground rents and title to the prop- 
erty were vested in the plaintiff; alleges that the houses had 
not been completed according to the plans and specifications ; 
that the mortgage wes depreciated to the extent of the cost 
necessary to make the houses conform to the plans and specifi- 
cations and the cost of opening the street and introducing the 
water through the same into the houses; and averred that the 
defendant would not indemnify the plaintiff according to the 
terms of its policy, whereby she had lost the sum of $15,000. 
On the trial the plaintiff proved certain preliminary facts, and 
then offered to show that the title of the mortgaged premises 
was defective because the bed of the street had not been ac- 
quired, and the houses had not been completed in accordance 
with the plans and specifications; that the plan of construction 
of the houses had been altered without the knowledge of the 
mortgagee, so that the houses cost less to construct under the 
new plan, and were less valuable; that it would cost upward of 
$13,000 to complete the houses and make the construction in 
accordance with the title insurance contract, and that, by rea- 


son of the incompleteness of the buildings, the mortgage was 
less valuable than it would have been by about $18,000. The 
plaintiff further offered to prove that at the sale of the mort- 
gage she and Pharaoh, the debtor, who was insolvent, were the 
only two bidders. The plaintiff's counsel admitted that, at the 
time the mortgage was sold by the holder of the note, there was 
not due upon the note more than $53,000, the price at which the 
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mortgage was sold. The offers were rejected, and a verdict 
was directed for the defendant. 

As suggested above, the statement of the undisputed facts 
clearly disclose that the plaintiff cannot maintain this action. 
The facts presented or offered to be shown in the present action 
are substantially the same as appeared in the former case. The 
contention there was that Note B of the policy was a guaranty, 
and hence the plaintiff could show the loss sustained by reason 
of the failure of Pharaoh to complete the houses and secure cer- 
tain municipal improvements. When the case was here before, 
we held that the title policy, Note B included, was a contract of 
indemnity against loss on the mortgage, and that therefore there 
could be no recovery for a failure to complete the houses or to 
secure the municipal improvements, unless the plaintiff prove 
a loss on the mortgage. In other words, the title policy indem- 
nified the plaintiff, to the extent of $50,000, against loss on the 
mortgage, which was given as collateral security for the pay- 
ment of the loan made by the plaintiff to Pharaoh. Under that 
interpretation of the title policy, before the plaintiff could re- 
cover thereon she was required to show that she had sustained 
a loss on the mortgage. If no such loss occurred, then it was 
wholly immaterial whether the municipal improvements had 
been secured or the houses had been completed, so far as lia- 
bility on the policy was concerned. The loan by the plaintiff to 
Pharaoh was $50,000, for which the note of May 25, 1898, was 
given. The bond and mortgage were given as collateral secur- 
ity for the payment of the note. As a further security, the 
plaintiff procured the defendant’s title policy in suit. The lia- 
bility of the plaintiff in this action rests solely upon that policy. 
If there has been no breach of it, there can be no recovery here. 
That policy insured the plaintiff against loss on the mortgage. 
The defendant, therefore, according to our decision in the for- 
mer case, indemnified the plaintiff against loss to her on the 
mortgage. That is the only liability which the defendant as- 
sumed in the policy. If there is no loss, there is no liability on 
the policy. The note given to secure the loan authorized, as we 
have seen, the plaintiff to sell the mortgage on default of 
Pharaoh to pay the semi-annual interest. The mortgage was 
given as collateral security for the payment of the principal and 
interest of the note for $50,000, and the title policy was given 
to secure plaintiff against loss on the mortgage to the extent 


of $50,000, by reason of the unmarketability of the insured’s title 
Vou, XXXVII.—66. 
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to the mortgaged estate. The plaintiff proceeded in the man- 
ner pointed out in the note to sell the mortgage This was op- 
tional with her. She had the right to use any and all of the col- 
lateral securities she held to enforce payment of her loan to 
Pharaoh. She exercised the privilege and sold the mortgage. 
The sale was at public auction, and the mortgage was sold for 
the sum of $53,000. It is admitted by the plaintiff that that sum 
covered the principal, interest and costs of the note given to 
secure the loan, and for which the mortgage was given as col- 
lateral security. How can it be, therefore, that the plaintiff has 
sustained any loss upon the mortgage? If a scire facias had 
been issued on the mortgage there could only have been a re- 
covery for the debt, interest and cost of the note which the mort- 
gage was given to secure. The sum for which the mortgage 
sold at public auction, it is conceded, covers fully the note given 
to secure the loan. How, under the facts, can it affect the de- 
fendant’s liability on the title policy tat the houses were not 
completed or the municipal improvements were not secured? 
As we have distinctly ruled, the liability of the defendant is for 
loss on the mortgage, and the fact must be conceded that there 
was no loss upon the mortgage. The purchaser of the mortgage 
at public auction manifestly believed that the property, with the 
houses incomplete, and without the municipal improvements, 
was fully worth the amount bid and paid for the mortgage. Thai 
must be assumed; but if it were not so, and if the value of the 
property was less than the mortgage, wherein is the plaintiff, 
the mortgagee, injured? Fifty-three thousand dollars, covering 
the loan and note secured by the mortgage, were realized by 
the plaintiff from the sale of the mortgage. This is the full 
amount of indemnity to which the plaintiff was entitled on her 
title policy. It seems to us that there is no ground whatever, in 
view of our former interpretation of the contract evidenced by 
the policy, for the contention that there is any liability resting 
upon the defendant company by reason of anything contained 
in the offers of proof by the plaintiff on the trial of the cause. 
It is claimed, however, that the liability of the defendant com- 
pany on the policy is changed or is different by reason of the 
fact that the plaintiff, and not a stranger, was the purchaser 0: 
the mortgage at the sale, and therefore that she may show that 
the mortgaged property was not equal to the amount of the 
note or claim secured by the mortgage. Hence it is 
contended that the mortgage was less valuable than it 
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would have been had the buildings been completed ac- 
cording to the plans and_ specifications filed with the 
defendant. But how can the fact that the plaintiff, and not 
a stranger, was the purchaser of the mortgage affect the ques- 
tion of the defendant’s liability? It could not be contended that, 
if a third party had purchased the mortgage and paid $53,000 in 
cash to the plaintiff, there could be any liability on the title 
policy. That sum, as we have seen, wiped out the entire in- 
debtedness of Pharaoh to the plaintiff, and hence satisfied the 
mortgage given as collateral to secure its payment. That the 
plaintiff became the purchaser of the mortgage can in no way, 
as it seems to us, present the matter differently from what it 
would be if a third party had been the purchaser. She sold the 
mortgage at auction by authority contained in the note secur- 
ing the loan. She had control of the sale, and she was expressly 
empowered to become a purchaser of the mortgage at the sale. 
There was only one condition imposed upon her in becoming a 
purchaser, and that, as stipulated in the note, was that she “be 
the highest bidder therefor”. The amount of her bid was oi 
course wholly discretionary with her. She was not compelled 
to bid at all, nor was she required by the terms of her contract 
or under the law to bid any sum for the mortgage in order to 
protect her loan. All she was required to do under the power 
contained in the note authorizing a sale of the mortgage, was 
to make the sale according to the terms of the authority con- 
ferred upon her. Had she complied with those terms, and made 
a bona fide sale of the mortgage, and a loss had resulted, she, 
could have had recourse to the title policy to indemnify her- 
self. Her bid on the mortgage was simply a matter of her own 
pleasure and not required for the protection of her loan. She 
must therefore be regarded the same as any other bidder at the 
sale, and the amount of her bid must, as if made by a third 
party, be applied on the mortgage which fully satisfies it and 
the loan secured by it. 

We are unable to see that the insolvency of Pharaoh, the 
other bidder at the sale of the mortgage, affects this case. We 
cannot go into the question and ascertain whether Pharaoh was 
bidding for himself or another party who was able to pay the 
purchase price. It may well be that he had made the necessary 
arrangements to protect his property by securing another party 
to purchase the mortgage. In fact it appears that he tried to 
secure delay in the sale of the mortgage for that very purpose, 
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Be these facts as they may, the authority to sell and the con- 
trol of the sale were entirely with the plaintiff. Unless she so 
desired, no sale could have taken place, and certainly 
no sale could have been consummated, without a bona 
fide purchaser who could and did pay the purchase price. Un- 
der these facts it must be assumed that the plaintiff made her 
bid for the mortgage, believing it to be worth the price she 
bid. She, therefore, as purchaser of the mortgage, occupies the 
position of a stranger, and must account for the $53,000 and 
apply it to the mortgage. This is conceded to be the full value 
of the mortgage, and the plaintiff having received that sum, she 
has sustained no loss which imposes a liability on the defendant 
company by reason of the issuance of its title policy to her. 

We are of opinion that the cause was rightly determined by 
the court below, and therefore the ‘assignments of error are over- 
ruled, and the judgment is affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FourtH CIRCUIT. 


ROCHESTER GERMAN INS. CO., or ROCHESTER, 
N. Y., BT AL. 


vs 
SCHMIDT.* 


The policy provided that it should be void if the insured was not the sole, 
unconditional and entire owner. The title to the land on which in- 
sured building stood had previously been conveyed to wife of insured, 
and on her death had descended one-third to insured and two-thirds 
to his daughters, but insured had always treated the property, which 
he had originally purchased. as his own without objection, and had 
erected the insured building at his own cost. No written application 
had been made for the insurance or representations made as to the 
title. 

Held, That the ownership was not entire and unconditional, and the policy 
was void, although the risk had not been increased by the character 
of the title 

Where there was a valid defense at law, but the insurers had brought 
suit in equity to determine their liabilities among themselves, increas- 
ing the costs on appeal, the costs on appeal in their favor should be 
divided between them and insured. 


% Decision rendered, May 9, 1908. 
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Appeal from the Circuit Court of the United States for the 
District of South Carolina, 


Joun P. THOMAS and JOHN T. SIEBELS (Thomas & Thomas, 
on the briefs), for Appellants. 

D. W. RoBinson and W. Boyp Evans (Lawson D. Melton, 
on the briefs), for Appellee. 

Morris, D. J. 

Frederick Schmidt, a citizen of Columbia, S. C., having erected 
an ice manufacturing plant on Main Street in that city, effected 
fire insurance thereon, through resident insurance agents, to 
the total amount of $8,100 in the following companies, viz. :— 
Rochester German Insurance Company 
Palatine Insurance Company of London, England 
Phoenix Insurance Company of Hartford, Conn. ....... 1,000 
Agricultural Insurance Company of Watertown, N. Y... 1,100 


$8,100 


On other adjoining land of his own in the same block 
Schmidt had several dwelling houses and stores, a hotel, and a 
laundry plant, on which he had obtained insurance through J. H. 
Walker & Co., resident insurance agents and bankers in Co- 
lumbia, and, when he began the erection of the ice plant, he 
promised to give them the insurance on it, and before the ice 
plant began operation he took to them the estimate which his 
erecting engineer had made of the proper amount of insurance 
required, and Messrs. J. H. Walker & Co. prepared the poli- 
cies. They were issued in May, 1902, insuring Frederick Schmidt 
against loss by fire. The items of insurance were distributed as 
follows, each policy covering its pro rata amount: $1,350 on 
brick composition roof building, occupied as an ice factory, and 
situated in the rear of No. 722, on the east side of Main Street, 
page 19, block 240, Sanborn’s Map of Columbia, S. C., $5,850 on 
machinery of all kinds, pumps and their connections, condensers, 
filtering apparatus, freezing tanks, including coils in storage 
rooms, pipes and piping, shafting, gearing, pulleys, hangers, 
tools and implements, and all other machinery and implements 
used in and about the premises usual to an ice factory, while 
contained in the above building. $750 on boilers and engines, 
including all connections and fixtures, foundations and settings, 
while in communicating addition to the ice factory. $75 on 
stock of ammonia while contained in the above building. $75 on 
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stock of salt, while contained in the above building. Total, $8,- 
100. 

The fire occurred December 30, 1902. On March 12, 1903, 
Schmidt assigned the policies to his wife, Nora Martin Schmidt, 
and he died May 10, 1903. Proof of loss having been furnished, 
and the companies having denied any liability for the losses, 
suits at law against each of the four insurance companies were 
instituted by the widow and assignee, on July 17, 1903, in an ap- 
propriate State Court of South Carolina, and pleas were filed by 
the defendants denying all liability. Two of the cases were re- 
moved by the defendants into the Circuit Court of the United 
States for the District of South Carolina, and the other two were 
not removed because the amount claimed was less than the re- 
quired jurisdictional amount. Subsequently, on October 28, 
1903, the Rochester German Insurance Company filed in the 
Circuit Court of the United States this bill of complaint, setting 
forth the issuing of the four policies of insurance, and that each 
company by said policies undertook to be answerable only for 
its pro rata of the loss on the items mentioned; that, if the court 
should hold that there was any liability for the loss sustained, 
it should be apportioned; that each insurer was interested in 
the liability of the other; and that this could only be ascertained 
in one suit and in a court of equity. The bill of complaint fully 
sets out the defenses by reason of which the complainant con- 
tends that there was no liability for the loss by fire, and prays 
the court to take jurisdiction and determine the respective lia- 
bilities of each of the four companies, and to enjoin the said 
Nora Martin Schmidt from further prosecuting the actions at 
law, and prays that the case be referred to a master to take tes- 
timony and make a report thereof, and for other relief. 

The defendant, Nora Martin Schmidt, duly appeared and de- 
murred to the bill, upon the ground that she was entitled to 
have the cases she had instituted against the four insurance 
companies determined in a court of law, with a jury, and that 
the complainant and the other insurance companies had a plain, 
adequate and complete remedy and defense at law. This de- 
murrer came on to be heard before the late Circuit Judge Si- 
monton, and he held against the contention of Mrs. Schmidt that 
the court had jurisdiction to entertain the bill of complaint: 126 
Fed., 998. The correctness of that decision is not before us for 
examination on this appeal, and cannot be considered by us. 
However, it is proper to bear in mind that the many questions of 
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fact raised in this case involved almost entirely the credibility of 
witnesses and the weight of testimony, and were of the kind 
most appropriately tried by a jury; and the appellants having, 
against the objections of the appellee, brought these issues into 
a court of equity, where they were most carefully considered 
and determined by the learned trial judge (District Judge Braw- 
ley), his findings, like the verdict of a jury, ought not to be set 
aside if there is legal evidence to sustain them. 

The defenses pleaded by the companies were: (1) That 
Schmidt represented himself as sole owner of the property, when 
in fact he was owner only of an undivided one-third interest 
therein. (2) That he represented the property insured to be 
worth $8,100, whereas in fact it was not worth more than hali 
that amount. (3) That the property insured was a manufactur- 
ing establishment which had ceased to be operated for ten 
consecutive days. (4) That the proofs of loss sworn to by 
Schmidt were informal, inaccurate and false. (5) False swear- 
ing, in stating that the origin of the fire was unknown to him, 
and did not originate by any act, design or procurement on his 
part, and concealment and misrepresentation of material facts 
in regard thereto. 

The special master was appointed by an order signed on 
March 14, 1904, and made his report on November 27, 1906; so 
that instead of the continuous progress of a jury trial, there was 
two and a half years spent in taking the testimony. The opinion 
and findings of Judge Brawley cover ten pages of the printed 
record, and in it he carefully considers and determines every de- 
fense made by the insurance companies, with the result that he 
entered a decree against the insurance companies, on the Ist of 
March, 1907, amounting to $6,827.18, to be apportioned pro rata 
among the four insurance companies. There were filed thirty- 
two assignments of error by the insurance companies, question- 
ing every finding even of the most incidental and unimportant 
fact mentioned by the trial judge in his opinion; but as there 
was ample evidence, if believed by the trial judge, to support 
every disputed fact, we shall not re-examine his findings of fact. 

The only vital question of law decided by the trial judge and 
excepted to was with regard to the insured’s title to the land on 
which the insured ice plant was located. The title to that part 
of the land on which the ice plant was placed had been, years 
before, deeded to his wife. She had died intestate some years 
before the insurance was effected. The title to the land, upon 











1048 Insurance Law Journal. [ Nov., 


her death, descended one-third to Schmidt and two-thirds to 
his five daughters. Without objection from his daughters, he 
had always treated this property as his own. He had bought 
and paid for it originally, had always paid the taxes on it. He 
had built houses on it, and controlled them, and collected the 
rents, and at his own cost had placed on it the building and the 
machinery for the ice plant. He made no written application 
for the insurance and no representation with regard to the title 
to the land. He placed the business of insuring the ice plant in 
the hands of the resident agents of the insurance companies, 
and they, without questioning Schmidt as to his title to the land, 
prepared the policies on the usual standard form covering the 
building, machinery and merchandise. The policies contained 
the clause in common use in standard policies :— 
This entire policy * * * shall be void * * * if the in- 
terest of the insured be other than ‘unconditional and sole 


ownership, or if the subject of insurance be a building on 
ground not owned by the insured in fee simple. 


This express condition of the policy gives rise to a distinct 
question of law as to which the facts are not in dispute. The 
land upon which Frederick Schmidt had built the insured ice 
plant had been conveyed in fee to his deceased wife, and after 
her death, by the laws of South Carolina, he was entitled to one- 
third, and her five children were entitled to the other two-thirds. 
Does that, even though Frederick Schmidt had originally paid 
for the property, the title to which was conveyed to his wife, and 
even though he had always paid the taxes on it, and paid for 
the improvements he erected on it, gratify the express condition 
of the policy that he was the unconditional and sole owner and 
that he owned the ground in fee simple? 

We think that the weight of authority is that, when a policy 
contains this language, it is made an express condition of the 
validity of the policy. In 2 Clement on Insurance, p. 152, it is 
said :— 

“An insured’s ownership is sole when no one else has any in- 
terest in the property as owner, and is unconditional when the 
quality of the estate is not limited or affected by any condition.” 

In 1 May on Insurance, § 287, it is stated :-— 

“A condition that, if the insured is not the sole, entire and un- 
conditional owner, the policy shall be void, is reasonable and 
valid, and failure to disclose the real state of the title, if not sole, 
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etc., will be fatal, although the insured was not questioned as to 
that fact.” 

Schroedel vs. Humboldt Fire Ins. Co. (158 Pa., 459) was a 
case arising upon a similarly worded condition in a policy is- 
sued to John Schroedel. The court said :— 

“The uncontradicted evidence was that the title to the prop- 
erty was in the plaintiff and his wife jointly. This in the absence 
of any proof of fraud or mistake as to the insertion of the stipu- 
lations above quoted, was a flat bar to the plaintiff's recovery.” 

See, also, 13 A. & E. Encyclopedia of Law (2d Ed), 233. 

In Hartford Fire Ins. Co. vs. Keating (86 Md., 130-145) it is 
said :— 

“To be unconditional and sole, the interest must be vested in 
the insured, not contingent or conditional, nor for years or life, 
nor in common, but of such a nature that the insured must sus- 
tain the entire loss if the property is destroyed; and this is so 
whether the title is legal or equitable.” 

See, also, Wineland vs. Security Ins. Co., 53 Md., 276. 

For the reason that the title of Frederick Schmidt did not 
gratify the express condition upon which the policy was granted, 
the policy never took effect, and we have no right to consider, 
under the circumstances of this case, whether or not the dis- 
closure of the real title would have effected the risk or the rate 
of premium: Flunt vs. Springfield, etc., Ins. Co., 196 U. S., 47; 
3altimore Fire Ins. Co. vs. Loney, 20 Md., 20-36; Parsons, 
Rich & Co. vs Lane, In re Millers’ & Manuf’rs’ Ins. Co., 97 
Minn., 98; Ins. Co. vs. Cochran, 77 Miss., 348; Palatine Ins. 
Co. vs. Dickenson, 116 Ga., 794; Scottish Union, etc., Ins. Co. 
vs. Petty, 21 Fla., 399; Waller vs. Northern Assur. Co. (C. C.), 
2 McCrary, 637. As soon as (during the preliminary examina- 
tion as to the loss) the actual state of the title was disclosed, 
the defendant companies tendered a return of the premiums re- 
ceived. The weight of authority is that in policies of this kind, 
where the consideration is entire, the contract is entire, and is 
void as an entirety: Bowman vs. Franklin Ins. Co., 40 Md., 620- 
623; Agric. Ins. Co. vs. Hamilton, 82 Md., 88-96. 

The learned trial judge, considering that Frederick Schmidt 
took the policy in the form in which it was tendered to him in- 
nocently and in good faith, and had an insurable interest, and 
had an equitable interest in the building and machinery, which 
with his own money he had placed on the land with the silent 
acquiescence of his children, and that if the true state of the 
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title had been stated it would not have enhanced either the risk 
or the premium, and that the company had asked for no in- 
formation about the title, and had in no ways suggested to 
Schmidt that the matter of the title was material, came to the 
conclusion that, under all these circumstances, it would be un- 
conscionable to hold that the policies were forfeited because an 
ignorant man had not stated any immaterial matter about which 
he had not been asked and of the importance of which he had 
no conception. It is with great reluctance that we differ with 
this equitable treatment of this case; but, in view of the weight 
of authorities dealing with policies containing the express con- 
dition in question, we feel that the law is settled otherwise, and 
that the ruling below cannot be sustained 

There remains a question as to the costs. By the bringing of 
these cases into an equity court, the costs have been greatly 
augmented. We think substantial equity will result from allow- 
ing the decree for costs below to remain as it was entered in the 
Circuit Court, and by dividing the costs in this court, one-half 
to be paid by Mrs. Schmidt and one-half by the four insurance 
companies, ratably. 

Decree in favor of Mrs. Nora Martin Schmidt against the four 
insurance companies reversed, except as to the costs. 

Reversed. 





1908.] Metropolitan Life Ins. Co. vs. McCray 


SUPREME COURT OF ALABAMA. 


METROPOLITAN LIFE INS. CO. ) 


v8. 


McCRAY.* \ 


An averment in case of an industrial company that the policy stipulated 
that payment might be made to the beneficiary named, or to certain 
other parties, was not defective in failing to state that no other bene- 
ficiary had been substituted. 


It is immaterial whether a notice of change of beneficiaries was signed 
on death bed of insured. 


Appeal from Circuit Court, Jefferson County. Action by 
Lucy McCray against the Metropolitan Life Insurance Com- 
pany on an insurance policy on the life of Eva McCray. From 
a judgment for plaintifi, defendant appeals. Reversed and re- 
manded. 

Defendant filed the following pleas: “(4) Defendant avers 
that on the face of said policy it was provided that in case of 
the death of the insured the company may pay the amount due 
on the policy to the beneficiary named above, or to any relative 
by biood or connection by marriage of the insured, or to any 
other person appearing to said company to be equitably entitled 
to same by reason of having incurred expense on behalf of the 
insured or for his or her burial, and the production of a receipt 
signed by either of said persons shall be conclusive evidence 
that all claims under this policy have been satisfied. Defendant 
avers that on, to wit, December 28, I905, it paid to Mike A. 
King, the husband of insured, the amount due on said policy, 
and holds a receipt signed by said King for said amount.” 

Demurrers were filed as follows: “The plea does not aver 
that the piaintiff, who was the original beneficiary in said policy, 
ever consented for any other beneficiary to replace her in said 
policy or to become entitled to her interest as beneficiary in said 
policy. It appears in said plea that the amount due on said 
policy was paid to one Mike King without any authority from 
the plaintiff, who was the beneficiary under said policy, and for 
that the payment of said amount to said Mike King as the 
amount due on said policy was a null and void settlement of 


* Decision rendered June 10, 1908. 
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said policy in so far as the plaintiff was concerned, because it 
was not authorized in any way by her, as shown on the face of 
the plea, but was an adjustment of her rights and interest in 
said policy on an alleged authority in said policy, combined with 
an alleged notice from insured, without the consent of the bene- 
ficiary.” 


DENson & DENSON, for Appellant. 
CHARLES DENEGRE, for Appellee. 


DOWDELL, J. 

Whatever may be the infirmities of the defendant’s fourth 
plea, it was not subject to any of the grounds of the demurrer 
specified, and therefore the plaintiff's demurrer to this plea 
should have been overruled. 

It is not competent to impeach a witness upon a predicate 
laid as to immaterial matter. It was wholly immaterial whether 
the notice and request of the assured to the defendant company 
to change the name of the beneficiary in the policy was signed 
upon her sickbed or elsewhere, if she in fact did sign the same. 

There was evidence tending to show that the name of the 
beneficiary in the policy had been changed at the request of the 
insured according to the terms of the policy, and under the 
issues in the case it was permissible for the defendant to show 
that the insurance had been paid to the substituted beneficiary. 

For the error indicated, the judgment is reversed, and the 
cause remanded. 

Reversed and remanded. 

Tyson, C. J., and Anderson and McClellan, JJ., concur. 





Cullom cet al. vs. Traders’ Ins. Co. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SEVENTH CIRCUIT. 


CULLOM et AL. 
vs. 


TRADERS’ INS. CO.* 


Agents of an insolvent corporation in another state filed a bill for re- 
lief against an application for voluntary dissolution on the ground 
that they had paid returned premiums and had a right to be subro- 
gated to the reserve fund of the company in preference to other 
creditors, and their rights were threatened. 

Held, That the Illinois statute authorizing voluntary dissolution was 
constitutional, and it was not necessary that a controversy exist to 
confer jurisdiction on the State Court. 


Appeal from the Circuit Court of the United States for the 
Eastern Division of the Northern District of Illinois. 


C. W. PowELL, for Appellants. 


NosLE B. JupAw and CHARLES H. HAmILL, for Appellee. 


SEAMAN, C. J. 

The appellants were complainants below in a bill filed against 
the Traders’ Insurance Company, appellee-defendant, with sev- 
eral individual defendants named but not served with process, 
which was dismissed, upon demurrer, for want of equity, and 
this appeal is from the decree of dismissal. 

The complainants are citizens of Alabama, and the defendant 
corporation is an insurance company, incorporated under an 
act of the Legislature of Illinois, with capital stock, located at 
Chicago, and engaged for many years in the business of insur- 
ance against fire in various states, including Alabama and Cali- 
fornia. Relief is sought under the bill, to set aside (as nullities) 
orders appointing a receiver of the corporation ‘and a decree of 
dissolution, entered in the Circuit Court of Cook County, to 
have a receiver appointed to take over all assets, and have them 
marshaled ‘and distributed in conformity to equity. For right 
of action on behalf of themselves and other creditors of like 
interest, the complainants aver: That the corporation had es- 
tablished a fund known as “the reserve fund for insurance in 

% Decision rendered, April 14, 1908. 





1054 Insurance Law Journal. [ Novw., 


force”, to protect and pay “unearned premiums”, which consti- 
tuted a trust fund in favor of claimants of unearned premiums, 
for distribution to such claimants in preference to other cred- 
itors; that the complainants, as general agents of the corpo- 
ration for Alabama, pursuant to agreement with the corpora- 
tion and under the terms of its license to transact business in 
that state, had paid a large amount of such claims and were en- 
titled to subrogation and reimbursement out of such fund; and 
that claimants entitled to such fund and preferential payment 
were threatened with deprivation of their equities unless pro- 
tected in this suit, brought for their benefit. Other averments 
respecting liabilities of stockholders—(1) to general creditors for 
dividends received in violation of the law of Illinois, and (2) to 
California creditors for fire losses sustained under policies issued 
in that state—are not material, for the present consideration. 

In respect of the proceedings and receivership in the Circuit 
Court of Cook County, the bill expressly avers, in substance: 
The filing of a petition therein, May 5, 1906, by a “majority of 
the stockholders in interest of said the Traders’ Insurance 
Company’—set out in the petition and conforming to the 
statutory requirements in Illinois (Hurd’s Rev. St., 1505, p. 1165, 
c. 73, § 2) for “voluntary dissolution” of insurance companies—- 
followed by an answer of the corporation, confessing the facts 
alleged, and stating that it “has become and is entirely in- 
solvent” by reason of losses in the recent San Francisco fire; 
that the court forthwith appointed a receiver of the assets and 
enjoined further prosecution of business by the corporation; 
and that on June 18, 1906, a decree of dissolution was entered, 
providing for continuance of the receivership, to collect, mar- 
shal and distribute the assets, with jurisdiction of the cause re- 
tained to that end. With these proceedings and conceded pos- 
session of the res in the State Court, support for the interfer- 
ence sought under the bill rests upon averments: (1) That the 
act providing for the proceeding is unconstitutional; and (2) 
that the proceedings were collusive, raised no actual contro- 
versy for adjudication, and were coram non judice. 

We are of opinion that neither of such contentions is tenable. 
The statute of Illinois under which the State Court entertained 
the proceeding is entitled “An act in regard to the dissolution 
of insurance companies”, approved February 17, 1874, com- 
piled in Hurd’s Rev. St. 1905, c. 73, pp. 1164-1165, and 2 Starr 
& C. Ann. St., 1896 (2d Ed.), pp. 2283-2286, c. 73, pars. 268, 269. 
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Section 1 provides for “involuntary dissolution’, upon petition 
filed by the Auditor of State, and section 2, entitled “voluntary 
dissolution”, reads :— 

Sec. 2. When a majority, in number or interest, of the 
members or stockholders of any insurance company incor- 
porated in this state, desire to close its concerns, they may 
apply by petition to the Circuit Court of the circuit in which 
the company is located, setting forth in substance the grounds 
of their application; and the court, after due notice to all the 
parties interested may proceed to hear the matter, and for 
reasonable cause decree a dissolution of the corporation; 
and corporations so dissolved shall be deemed and held ex- 
tinct, in all respects as if their charter had expired by their 
own limitation, subject, however, to the provisions hereinafter 


prescribed. 


Subsequent sections provide for receiverships and proceedings 
in conformity with equity powers and practice. 

The constitutionality of the act, in reference to the provi- 
sions of section 1 for involuntary dissolution, on petition of the 
State Auditor, was upheld in Ward vs. Farwell (97 II1., 593, 605), 
and subsequently reaffirmed (Chicago Life Ins. Co., tor IIL, 82, 
88; Chicago Mut. Life Indemnity Ass’n vs. Hunt, 127 IIl., 257, 
275; Republic Life Ins. Co. vs. Swigert, 135 IIl., 150, 160), and 
the rulings upon objections there raised are equally applicable, 
as we believe, to the contentions here that section 2 violates 
constitutional rights. This view is well fortified by Chicago Life 
Ins. Co. vs. Needles (113 U. S., 574, 579), and no ground for 
intervention appears under these averments. 

The provision referred to (section 2) expressly authorizes a 
decree of dissolution upon petition of a majority in interest of 
the stockholders, after hearing, and no controversy is needful to 
confer jurisdiction of the matter. So the averments that a ma- 
jority of the directors, controlling the corporation, appear 
among the petitioning stockholders and thus procured the ap- 
pearance and answer on the part of the corporation—upon 
which collusion is averred—are without force. That it was in 
fact a voluntary proceeding for winding up the affairs of the 
corporation brought it within the unmistakable meaning of the 
statute, conferring upon the majority stockholders a right com- 
monly granted in corporations orgpnized for profit of stock- 
holders. Thus the court acquired equitable jurisdiction, under 
the statute, when the requisite petition was filed. The regularity 
of its proceedings thereupon is not open to attack or inquiry, in 
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another court of co-ordinate jurisdiction (Farmers’ Loan & 
Trust Co. vs. Lake Street Elevated R. R. Co., 177 U. S., 51, 61), 
and the bill was rightly dismissed for want of equity. 

Other contentions for and against the sufficiency of the bill do 
not require consideration, and the decree of the Circuit Court 
is affirmed. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


Copy oF APPLICATION. 


In the case of Knapp vs. Brotherhood of American Yeomen, 
decided by the Supreme Court of lowa, July 9, 1908, it was held 
that a copy of an application attached to a policy was a sufficient 
duplicate of the original where only the words “question” and 
“answer” were omitted, but the character of the items them- 
selves plainly showed that they were the questions and answers. 


CONSTRUCTION—FORFEITURE. 


In the case of Royal Union Life Insurance Company vs. Mc- 
Lendon, decided by the Court of Appeals of Georgia, July 31, 
1908, the following syllabus was furnished by the court :— 


Policies of insurance will be liberally construed in favor of 
the object to be accomplished, and conditions and provisions 
therein will be viewed, if ambiguous, most strongly against the 
insurer. Forfeitures are not favored, and the courts will be 
prompt to seize hold of any circumstance appearing in the 
whole transaction that will prevent forfeiture of rights accru- 
ing to the insured or the beneficiary. 

The policy of insurance in the present case appears from the 
record to have been in full force and effect at the time of the 
death of the insured. 
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ACCIDENT. 


1. Burrs or Doa. 


The insured, under an accident policy, was bitten on the thumb by a dog, 
and the use of the hand was immediately interfered with and he died 
from blood poisoning two weeks later. 


Held, That the bite was an accident within the meaning of the policy, re- 
sulting in immediate disability, and not a case of poisoning. 


—Farner vs. Massachusetis Mut. Accident Ass’n, 82. 


2. Cause or INsury. 


In an action on a policy which insured plaintiff against the effects of 
bodily injuries sustained during the term of the policy and caused 
solely through external, violent and accidental means, and wherein 
it was stipulated that a certain indemnity should be paid if the ir- 
recoverable loss of the sight of both his eyes should result from such 
injuries independently of all other causes, and that the policy did not 
cover anything of which the sole or secondary or contributory 
cause is, or which occurs while the insured is affected by, or under 
the influence of, bodily infirmity, where the plaintiff averred that 
he lost his sight by reason of an injury sustained at a certain time, 
and where one of the defenses of the insurance company was that 
an injury received long before that time, and prior to the issuance 
of the policy, contributed to, if it did not wholly cause, the blind- 
ness of defendant, and where testimony tending to support that de- 
fense was produced by defendant, as well as another defense to the 
effect that the warranties, upon which the policy was issued, were 
false, it was the duty of the trial court to submit these questions to 
the jury. 
instructing the jury the court should not restrict or ignore any of the 
issues formed by the pleadings and supported by the proof, and 
where defendant pleads several defenses and offers proof to sustain 
them, a charge by the court which ignores one or more of such 
defenses and authorizes the return of a verdict against dgfendant 
if the jury decides other issues in favor of the plaintiff is error. 

—Pacific Mut. Life Ins. Co. vs. Despain, 493. 


38. ConstRucTION oF PoLicy AS TO INDEMNITY FOR INJURY AND DISEASE. 


Where an accident insurance policy contains the provision that the com- 
pany will pay ‘indemnity as scheduled below, in the event that said 
insured * * * shall receive personal, bodily injury, which is ef- 
fected directly and independently of all other causes through ex- 
ternal, violent and purely accidental means * * * and which causes 
at once total and continuous inability to engage in any labor or oc- 
cupation, * * *’ and is followed by another provision that “if 
within ninety days from the date of the accident any one of the 
following losses shall result necessarily and solely from such in- 
jury, the company will pay”, etc., held, that the words “such injury” 
refer to the injury first mentioned in the former cause, for the pur- 
pose of identification merely, and have no reference to the condi- 
tion or degree of the injury immediately after it was received. 


VoL. XXXVII.—67. 
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In an action by the beneficiary named in such a policy to recover the 
stipulated indemnity for the death of the insured, who died from an 
accidental injury, the condition that such death must have resulted 
“necessarily and solely” from such injury was the predominating and 
efficient cause of the insured’s death. The fact that other conditions 
were set in motion by the injury, which may have contributed to 
such result, is immaterial. 


Where an accident insurance policy provides for the payment of a 
weekly indemnity to the insured if disabled by an accidental injury 
to the extent described, and also provides for the payment to a 
beneficiary named in the policy a stipulated indemnity, in case of the 
insured’s death from such an injury, and stipulates that ‘written 
notice of claim must be given by the insured or by the beneficiary to 
the company * * * fifteen days from the date of the accident 
causing the loss for which claim is made”, the time within which no- 
tice must be given by the beneficiary does not begin to run until the 
death of the insured. 


The word “infection”, as used in the policy involved in this action, re- 
lates to external injuries, and does not include internal inflamma- 
tions where pus is formed by the presence of pus germs. 


In an action on an insurance policy, it is error to permit the proofs of 
loss furnished by the plaintiff to the defendant to be introduced in 
evidence on the trial, when objection is made thereto by the de- 
fendant, except for the purpose of showing that the requirements of 
the policy in that respect have been complied with. When they 
have been so erroneously admitted, however, and it appears that all 
the witnesses whose statements were in the proofs of loss so ad- 
mitted testified in person on the trial and were subject to cross- 
examination, the error will be deemed harmless. 


— Continental Casualty Co. vs. Colvin, 481. 


4. EvipENce. 


When a policy insures against death by accident only, it must be shown 
that there was an accidental injury, and that it was the sole cause of 
death. When the only evidence regarding the cause of such death 
was that some three months prior to death there was a discoloration 
on one of the shins that might have been an accidental bruise, there 
can be no recovery. 

Where the evidence furnished by the party on whom the burden of 
proof rests is not sufficient to sustain a verdict in his favor, the court 
should direct a verdict against him. 


—National Ass’n of Ry. Postal Clerks vs. Scott, 10. 


5. EvipENceE as TO OccUPATION—KNOWLEDGE OF AGENT. 


The holder of an accident policy was insured as “contractor, office and 
travelling”. The evidence showed he was killed while travelling as 
a contractor, by falling from an observation car. The policy ex- 
empted from liability for death while riding on an engine or walking 
on the track. 

Held, That knowledge of the general agent that insured was a railroad 
contractor was knowledge of the company, and evidence of such 
knowledge was admissible. 

Held, That part of an application without explanation that it is only a 
part is inadmissible, and where such part would show that he stated 
his occupation as a “contractor not working” while the facts were 
known to the agent, no injury was done by its exclusion. 

Where riding on a locomotive was part of the business as such con- 
tractor, a policy provision excluding it did not apply. 


Where the evidence showed death from falling from a car, a verdict 
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could not be directed on the ground that insured was walking on the 
track. 


Where the evidence showed he was engaged in the occupation in which 
he was insured, a verdict could not be directed on the ground that 
he was engaged in a more hazardous occupation than that specified. 


An instruction that if insured was killed while travelling as a contractor 
engaged in railroad work, the company was liable, was not errone- 
ous as assuming that he was a working contractor. 


—Trow vs. Preferred Accident Ins. Co., 399. 


6. Lex Locr—Notice—OccupatTion. 


In an action upon an accident insurance policy, which contains a stipu- 
lation that satisfactory proof of claim must be furnished the com- 
pany by the claimant within thirty days after the date of the injury, 
and also the further stipulation that no suit shall be brought under 
said policy unless brought within nine months from the date of the 
accidental injury, defendant denies any liability thereunder on ac- 
count of a failure to comply with such stipulations. Defendant con- 
tends that the policy of insurance is an Illinois contract, and that 
under the statute of Illinois the limitations aforesaid are valid. Such 
defense is unavailing to defendant, as there is no allegation in the 
answer, and no proof in the record as to the existence of such a 
statute in said state, and, in the absence of such allegation and proof, 
the law of the forum controls. 


Under the law of this state (Rev. Codes 1905, §§ 5978, 5371) the proof of 
loss under the policy was furnished and the action brought in ample 
time. 


Defendant seeks to escape liability under such policy upon the ground 
that the insured at the time he met with the accident was not en- 
gaged in the line of duty as brakeman, but this contention is over- 
ruled. 


Defendant’s contention that the insured was guilty of negligence which 
contributed to his injuries, and hence that the beneficiary cannot re- 
cover under such accident insurance policy, has no support in the 
evidence, and is therefore untenable. 


The policy provides for payment of benefits only in case of personal 
bodily injury “through external, violent and purely accidental 
causes”. It also provides that, ‘“‘where the accidental injury results 
from unnecessary exposure to danger or to obvious risks of injury”, 
the amount payable shall be but one-tenth of the face of the policy. 
The policy contains no provision exempting the company from lia- 
bility for negligence of the insured contributing to his injuries, and it 
will be presumed in the absence of proof to the contrary that the in- 
juries were received through accidental causes. 


the conclusion of plaintiff’s testimony defendant moved for a di- 
rected verdict in its favor, which motion was denied. Thereafter 
plaintiff moved for a directed verdict in her favor, which motion was 
granted. No request was made by defendant’s counsel to submit 
any question of fact to the jury; hence defendant waived its right, 
if such right existed, to have submitted to the jury the question as 
to whether the injury was accidental, or whether it resulted from un- 
necessary exposure to danger or to obvious risks of injury within 
the meaning of the terms of the policy. 

An assignment of error based upon the ruling of the trial court in di- 
recting a verdict, where no exception to such ruling was taken, can- 
not be considered. 

It is contended that a certain portion of the unpaid premium on said 
policy should have been deducted from plaintiff's recovery. Held, 
that such contention is without merit, as there is no foundation in 
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the pleadings for any such allowance or deduction, and no such 
question was presented to or passed upon by the trial court. 


So-called specifications of error not embraced in the settled statement 
of the case will not be noticed, and an assignment of error based 
thereon cannot be considered. 


—Kephart vs. Continental Casualty Co., 582. 


7. Novice 1n Case or Lunacy. 


The evidence was insufficient to show such derangement as would ex- 
cuse insured from giving the notice of an accident required by the 
policy. 

Such requirement will not be construed as demanding strict performance 
when rendered impossible by act of God, and mental derangement 
may excuse failures to give notice within the required time. 

—Reed vs. Loyal Protective A8s’n, 1024, 


8. NorTicE oF—SvuicipE— DISEASE. 


Chapter 235, p. 313, Laws 1901, prohibiting |any accident or casualty 
company trom: limiting the time for an insured person to serve no- 
tice of any injury for which he is entitled to make a claim to less 
than twenty days, and providing that a memorandum in respect to 
the matter shall be clearly and conspicuously placed on the face oi 
the policy, and further providing that a specified manner of service 
shall be sufficient, does not relate to the claim of a beneficiary after 
the death of the insured person. 


An ineffective attempt to comply with the law aforesaid does not extend 
beyond the intent so as to relate to a beneficiary, unless the lan- 
guage of the memorandum is unmistakably to the contrary. 

The word “immediate”, in an insurance policy, in respect to giving no- 
tice of any accident or injury for which a claim is to be made, by 
settled judicial construction antedating the policy and so a part 
thereof, means as soon as practicable under the circumstances of the 
case, in the absence of some unmistakable limitation to the con- 
trary. 

Under the foregoing rule service of notice by a beneficiary as soon as 
practicable after obtaining knowledge of the existence of the policy 
is sufhcient. 

Evidence of the state of health of an insured person for a considerable 
period of time prior to his death, where it is claimed he died by 
suicide, is proper as bearing on whether the deceased came to his 
death as the result of a suicidal intent. 

The term ‘death by suicide, sane or insane”, does not include death by 
the act of the assured without any mental purpose of self-destruction. 

If one in a fit of delirium or other condition of irresponsibility, without 
intention to take his own life, does some act from which his death 
ensues, such death is by accident, not by suicide. 

The distinction between suicide by a sane person and suicide by an in- 
sane person, within the meaning of a policy clause “death by sui- 
cide, sane or insane’, lies in the mental capability in the one case and 
the absence of it in the other to appreciate the moral nature and 
quality of the purpose. 

A local affection is not a local disease within the meaning of a warranty 
in a policy of insurance, unless such affection has sufficiently de- 
veloped to have some bearing on the general health. 

In case of the defense of death by suicide being interposed in an actior 
of a life insurance policy, the burden of proof is on the defendant to 
establish such defense. 

—Cady vs. Videlity § Casualty Co., of New York, 162. 
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9. Rupture or Heart. 


The death of an insured under an accident policy was due to rupture of 
the heart, the walls of which had been weakened by fatty degenera- 
tion, the immediate cause being over exertion. 

Held, That this was not death through bodily injuries through external, 
violent and accidental means independent of all other causes. 

Question of jurisdiction considered. 

—Shanberg vs. Fidelity § Casualty Co., 296. 


10. Srickness—CANCELLATION—EVIDENCE—OCCUPATION, 


The policy provided for smaller liability for accidental injuries due to 
disease than for those resulting from purely accidental causes. 

Held, That where the physicians called the injury a disease due to an 
injury, the question as to whether it was due to disease was for the 
jury. The term disease meant an illness or disorder wholly distinct 
from a wound producing an injury or immediate functional disturb- 
ance. 

Held, That where the insured was injured while operating a mower, re- 
sulting in a visible external mark and developing into traumatic neu- 
ritis, it was not from a disease calling for reduced indemnity. 

A previous notification by a company, on the expiration of an accident 
policy, that it would only be continued at a new rate, was not evi- 
dence of a rejection of a previous application or cancellation of a 
policy. 

The term “occupation” does not apply to acts of exercise or diversion. 

Without direct authorization the executive committee of a board has no 
power to make a classification of risks. 

— Kenny vs. Bankers’ Accident Ins. Co., 59. 


11. SusBroGatron In CasE OF NEGLIGENCE. 


No right of subrogation exists in accident insurance unless stipulated 
for in the policy, hence in an action to recover damages for in- 
juries received through the negligence of the defendant it is unneces- 
sary that an accident company which has paid a claim for such in- 
juries be made a party to the action. 

—Gatzweiler vs. Milwaukee Electric Ry. §° Light Co., 645. 


12. ) Tora DisaBILity. 


An accident policy stipulated jthat it should be liable in case of injury “at 
once resulting in continuous total disability” to engage in business. 
The insured was injured. on January 31st, and after stopping work 
for a few minutes, continued work until March 25th, and died from 
the injury on April 6th following. 

Held, That where there is no ambiguity in the language, the rule that a 
policy must be construed most liberally in favor of the beneficiary 
does not apply. 

Held, That while the disability occurred at once upon the accident, it was 
not continuous, and the policy was not liable. 

—Continental Casualty Co. vs. Wade et al., 86. 


13. Toran DisaBriity. 


The policy provided for a weekly indemnity for loss of time in case of 
total disability or such disablement preventing the performance of 
important daily duties pertaining to a productive occupation; also 
that in case of injury producing hernia one-fifth the amount should 
be paid. 


Held, That an injury which produced hernia, but did not prevent the per- 
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formance of any important duties connected with an avocation did 
not entitle to recovery. 


—Aitna Life Ins. Co. vs. Lasseter, 982. 
See Limitation 2. 


Miscellaneous Decisions (Accident)—Pages 474, 476, 670. 


ACTION. 
LIMITATION, 


A letter from the district manager, stating that the premiums were paid, 
under certain conditions was prima facie evidence of their payment. 

The company wrote to the counsel of insured in an accident case that 
the matter had been placed in the hands of its counsel. The former 
wrote to the latter, who replied that he would not be able to take 
the matter up at once, but sent no further word. 

Held, That a clause limiting the right of action to three months froin its 
accrual had been waived. 

The company, though entitled to a submission of the damages to a jury, 
requested a directed verdict. The judge stating that it was the wish 
of both parties that it should be treated as a question of law, directed 
a verdict for the plaintiff and no complaint at the time was made. 

Held, That the company could not afterward complain. 

—Dolsen vs. Phenix Preferred Accident Ins, Co., 267. 


Miscellaneous Decisions (Action)—Pages 383, 477. 


ADDITION. 
DESCRIPTION OF IN CASE OF OTHER INSURANCE. 


The application described the building as a “combined rooming and 
frame dwelling house” with twenty-four rooms. Afterward the title 
was changed and at request of insured the policy was amended to 
cover the addition of another story. 


Held, That the application did not represent the building as an. ordinary 
dweiling, and the company could not be regarded as so believing 
after amending the policy. 

Held, That the amendment regarding the addition and application for 
concurrent insurance in excess of $3,000 at the time of requesting 
the amendment or the return of unearned premium, if not granted, 
waived a policy clause limiting the amount to $3,000, although no 
reference was made to such concurrent insurance in the amendment. 

The rules of the company provided that policy conditions could only be 
waived on recommendation of the board. 

Held, That notice of the desired change given to the vice-president was 
notice to the company on which the board should have been re- 
quired to act. 

A statute prescribing a penalty in case of litigation has no application 
where the policy was issued and the loss occurred before its passage. 


—<Arkansas Mut. Fire Ins. Co. rs. Claiborne, 561. 
ADJUSTER. See Apprication 15. 


ADJUSTMENT. 
AnD SETTLEMENT BY AGENT. 


When property upon which there is insurance is destroyed by fire, and 
the insured informs the insurer thereof, and soon thereaiter a per- 
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son appears at the scene of the fire and adiusts and pays the loss 
and takes from the insured a receipt for the payment, in the name of 
the insurer, it will be presumed that such person is the agent ot the 
insurer, and that the insurer had notice and knowledge of such facts 
as came to the notice and knowledge of such agent affecting the 
business so done by the agent. 


—Fire Ass’n of Philadelphia vs. Taylor, 130. 


AGENT. 
1. AUTHORITY OF—REFORMATION OF PoLicy. 


Where an agent was designated by the company “general agent’, and 
so advertised himself, and this status was further confirmed by 
communications from the company to the agent shown to insured, 
the latter was justified in dealing with him as such in contracting 
for insurance, though he had no such power to contract. 


A waiver by such agent of a policy clause that no provision of the 
policy can be waived except by written indorsement, is binding on 
the company. 

Parol evidence is admissible to show what were the terms which were 
reduced to a written contract. 


A policy may be reformed to accord with the real agreement between 
* such general agent and insured. 

Where the policy did not express the real agreement with such agent, 
though the insured knew the fact, but was led to believe the mis- 
statement in the policy was merely formal, and could not be taken 
advantage of, the policy may be reformed. 


—Sloss-Shefield Steel § Iron Co. vs. Aitna Life Ins. Co., 949. 


2. COMPUTATION OF COMMISSION. 


The contract with an agent provided as compensation a flat commis- 
sion and a contingent commission to be settled annually; also that 
it might be terminated upon thirty days’ notice, in which case pay- 
ment of the compensation should be made. 

Held, That the commission on such termination of the contract must be 
computed at that time. 


Where the contract provides for commissions contingent on the profits 
after deducting expenses, reinsurance, return premiums and losses, 
no further deductions for unearned premiums can be made. Had 
the deductions not been specified it would have been a matter of 
proof as to what shonld be deducted in order to determine proimts, 
but a definite standard was fixed. 


— Mississippi Home Ins. Co. vs. Adams § Boyle, 109. 


3. LiIaBinity For Return Premiums. 


In an action to recover on an agents’ bond where the report and ac- 
count of the referee appointed for that purpose was before the court 
as a prima facie case and evidence was being taken for the purpose 
of confirming or setting aside certain items, it could not be ob- 
jected that there was nothing before the court because no final ac- 
count had been rendered by the referee. 

The contract with the agents stipulated for 35 per cent of the gross pre- 
miums received as compensation after deducting all return premi- 
ums, rebates and reinsurance. 

Held, That the agents were chargeable with 35 per cent of the return 
premiums on policies written by them that were paid for by the 
company after the termination of the agency. 

— Milwaukee Mechanics’ Ins. Co. vs. Warren et al., 692. 
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4. Evipence as To Poticy in CasE oF DEatTH OF, 


A statutory provision that where the agent has died since the contract, 
the party contracting with him shall not be a competent witness to 
admissions by or conversations with the agent, does not preclude 
the party from testifying that the agent delivered a policy to him 
and received the premium. 

Held, That letters written by the company to its agent and entries on its 
records regarding the policy, both long after its delivery, were not 
admissible as evidence regarding it. 

Instructions that possession of the policy by the insured was presump- 
tion of its acceptance, but the question must be determined from the 
evidence, and that if it appeared that the policy had been delivered 
by the agent the presumption was that the premium was paid and 
that, in order to overcome it, the jury must find the contrary, sup- 
ported by the evidence, and that if the agent executed and deliv- 
ered the policy the law would presume its acceptance, did not put 
on the company the burden of proof on the whole evidence, but 
simply required that when the plaintiff had made a prima facie case 
by proof of delivery and possession, a finding to the contrary must 
be justified by the evidence, 


— Helbig vs. Citizens Ins. Co., 657. 


5. KNow.LepGe or ALIENATION—REVOCATION OF AUTHORITY. 


The policy provided that it should be void in case of any change in title 
without consent. The property was sold and the policy assigned to 
the purchaser without such consent. The assignment was made with 
the consent of a former agent. 

Held, That mere knowledge of the assignment of the policy, without its 
consent would not bind the company. 

The same character of notice of the revocation of an agent in order to 
bind the public is necessary as that required in a dissolution of part- 
nership. The question of the sufficiency of the notice to one dealing 
with such agent is for the jury. 

Where sufficient notice of the revocation of the authority of a general 


agent had not been given and the insured dealt with him in good 
faith the company is liable. 


Held, That the mere verbal statement of such agent that he had continued 
to act after the revocation would not be competent as evidence, but 
any writing from the company bearing on the question would be 
admissible. 

—Gragg vs. Home Ins. Co., 271. 


6. KNOWLEDGE OF STATEMENTS IN APPLICATION AS TO HEALTH. 


Knowledge of a solicitor within the scope of his authority is knowledge 
of the company. Evidence regarding his soliciting in the community 
was evidence of his authority as a solicitor. 

Knowledge of the agent who solicited the application of misrepresenta- 
tion as to health estopped the company from setting up the misrep- 
resentation though the application provided that its statements 
should be binding, and that the company should not be bound by 
knowledge of the solicitor not contained therein. 

A statement of the court regarding its ignorance of life insurance and 
the smartness of the companies in evading rulings of the courts was 
not a charge regarding facts belonging to the jury. 

Evidence regarding admissions by the agent of a knowledge of the mis- 
representation was admissible. 

Evidence of an offer to surrender the policy to the agent on account of 
the health of insured was admissible. 


‘ —Rearden vs, State Mutual Life Ins. Co., 309. 
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7. Laasriiry ror Premium Norse. 


Where the facts showed that an insurance agent procured an application 
blank from the authorized representative of another company on a 
brokerage basis, and had the same signed by an applicant and for- 
warded to the company, which rejected it, and the applicant had been 
induced to give a note for the premium to the agent which was trans- 
ferred to innocent third parties, and no receipt for advanced premiums 
as required by the policy had been given, and the facts did not show 
that the agent had been employed by the company, and the applica- 
tion was rejected, the company cannot be held for the fraudulent acts 
of the agent and made liable for the note where it was for some 
time ignorant of the facts, under the civil code of Montana. 


— Weidenaar vs. New York Life Ins. Co., 231. 
8. Recovery Back tn CAsE OF FRAUD BY. ° 


Where a party is induced to accept a policy on the fraudulent repre- 
sentation of the agent that he will get his money back with interest 
at the end of five years, and at the end of that time was induced by 
similar representations to remain in the company for another term 
of five years, a continuation of the premium payments after fail- 
ing to receive the money at the end of the first term did not waive 
his right to recover back the money paid. In such case he may 
waive the right of action in tort for damages and recover for money 
had and received in an action before a justice of the peace who had 
no jurisdiction in an action for tort. 


—Stroud et ux. vs. Life Ins. Co. of Virginia, 627. 
9. ReEscission—UNSATISFACTORY Poticy—CAaNCELLATION. 


Insured agreed with a special agent for a ten-year endowment policy 
for a stipulated cash payment and a note for the balance of the first 
premium, and the annual premiums thereafter. The cash and note 
were placed in escrow in the hands of the bank until the insured re- 
ceived a satisfactory policy. The agent brought to insured a policy 
which, on its face, purported to be the one agreed on, and persuaded 
the insured to consent to the payment over of the cash by the bank, 
part of which was at once forwarded to the company. The policy 
was promptly examined by an expert and found to differ in very 
material respects from that agreed on, whereupon the insured de- 
manded at once the substitution of a proper policy by the agent or 
the return of his note and money, notifying also the bank and the 
company of the facts and demanding the return of the money from 
the latter after tendering back the policy. The agent and company 
refused to comply. 


Held, That though the insurer might have an independent cause of ac- 
tion against insured on another transaction, the insured was entitled 
to a cancellation of the policy and a return of the money and note. 

Held, That a letter from the agent to insured, stating that the policy 
was that applied for was inadmissible for the agent as evidence. 

Held, That where insured was unfamiliar with life insurance, and was told 
the rates by an agent, he is not chargeable with a knowledge of 
their reasonableness so as to show a want of equity in his suit to 
rescind the contract. 

Held, That the company could not set up lack of authority on the part 
of its agent as a bar to the suit. 

—Glassner vs. Johnston et al., 172. 


10. Ricut To CommMIssIons, 


Where typewritten provisions are inconsistent with the printed form 
controlling, then the former will prevail. 


An agent’s contract provided that he should be entitled to commissions 
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on first or renewal premiums collected “up to and including 
year of insurance, should his agency continue so long’, at specified 
rates. A subsequent clause provided that if he secured during the 
first twelve months a certain amount of new paid-for insurance he 
should be entitled to 5 per cent on the renewal premiums for the 
second year, and for each year additional specified amount of insur- 
ance he should be to have the renewal extended to include an addi- 
tional year of insurance. 

Held, That he was entitled to commissions under the latter clause though 
his agency had terminated. 


—Heyn vs. New York Life Ins. Co., 854. 


See Accrpent 5; ApsusTMENT; ApPLiIcaTION 12, 14, 15; Broker; CANCELLA- 
TION 1; INcUMBRANCE 1; INDUSTRIAL PoLicy ; INsoLvENCY 3; Iron SaFE 3; 
Premium ; Premium Note; Prourpirep Risk; RerorMaTion; Risk 3 ; Va- 
CANT 2, 


Miscellaneous Decisions (Agent)—Pages 189, 191, 286, 474, 671. 
ALIENATION. See Acrnt 5. 


APPLICATION, 


1. As Part or Conrract—Proors oF DEATH. 


Under a statute providing that no company shall make any contract or 
agreement as to the policy other than is plainly expressed therein, 
conditions in the application cannot be treated as part of the con- 
tract unless incorporated expressly, or by reference, in the policy. 

When failure to furnish proofs of death cannot be pleaded. 


— Manhattan Life Ins. Co. vs. Verneuille, 892. 
2. CONCEALMENT OF LIMITATION IN. 


The time within which suit can be brought may be limited by agree- 
ment inthe policy, though the period is less than that prescribed by 
statute; such limitation may be incorporated in the policy by ref- 
erence and is applicable to an infant. 

Where such limitation in the application was incorporated by reference 
in the policy and the complaint alleged that the contents of the 
application were willfully and fraudulently concealed from the 
plaintiff for the purpose of delaying action until too late, and that 
she was unable to procure a copy of the application in time, the 
mere averment of concealment and fraud was insufficient in the ab- 
sence of an averment of facts on which to predicate relief from the 
consequences of the delay. 


—Gillvs. Manhattan Life Ins. Co., 526. 
3. Lex Locr or Contract —ANSWERS AS TO INTOXICANTs. 


The statute provided that answers in the application made in good 
faith must be material in order to avoid the policy. 

Held, That the provision must be liberally interpreted in determining 
whether such statement was material, though if material and false 
forfeiture will follow regardless of bad faith. 

Held, That a stipulation in the policy that it is subject to the law of an- 
other state will not be allowed to defeat the statute. A corporation 
doing business in another state may be required to conform to the 
laws of such state. 

Where the policy was delivered in Maryland to a citizen of that state 
and the first premium was paid there it is a Maryland contract. 
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Held, That the burden was on the company to show that answers were 
material and not made in good faith. Where the truth of falsity is 
established by clear and uncontroverted evidence a court may so 
rule. 


The evidence in this case held to show that answers as to the use of in- 
toxicants and employment of a physician were untrue and, as a gen- 
eral rule, answers as to the latter, except for trifling disorders, are 
material. If the misrepresentation materially affected the accept- 
ance of the risk the finding should be for the company, regardless 
of the cause of death. 


Where insured was treated for cirrhosis of the liver, which tends to de- 
stroy the physical health and induce other diseases, and for delirium 
tremens, and he drank intoxicants very much in excess of the 
amount represented, false answers regarding these matters avoided 
the policy. 

—Mutual Life Ins. Co. vs, Mullen et al., 507. 


4. MISSTATEMENT AS TO PREGNANCY. 


Where the answer in the application and the medical report attached to 
the contract were made part of the certificate and were warranted 
to be true and the basis of the contract, a statement that she was 
not pregnant, if untrue, though both the applicant and the examiner 
were deceived as to her condition, and she died from other causes, 
defeated the contract. 


—Supreme Lodge Knights and Ladies of Honor vs. Payne, 324. 


5. Premium Nore 1n Case or NON-ACCEPTANCE OF, 


Where, in an action on a promissory note, execution and delivery of 
which is admitted, which was given for insurance, the contract and 
application contemplated the issuance and delivery of a policy, and 
none was delivered, on a defense of no consideration the defendant 
sustains the burden placed on him, by showing that he received no 
policy nor any notice that the application had been approved. 


Where an application for hail insurance provides that the insurance 
company shall not be bound until the application is accepted and 
approved at its home office, in a suit on a note given for such in- 
surance it is incumbent on the holder thereof to show such ap- 
proval and acceptance, or acts tantamount thereto, in order that he 
be entitled to recover. 


—Van Arsdale § Osborne vs. Young, 649. 
/ 


6. REPRESENTATIONS AS TO HEALTH. 


The insured warranted in his application that he had never been ill ex- 
cept of yellow fever, and was in 1903 overworked and suffered from 
insomnia and nervousness for two weeks, and had never used in- 
toxicants to excess. 

Held, That the evidence of three physicians was admissible to show that 
in October, 1903, he had suffered from acute mania due to intoxi- 
cants and overtaxation and worry, and had been incarcerated for 
safety. 

The policy provided that the truthfulness of each statement, by whom- 
soever written, and the sole basis of the contract, and any untrue 
statement or concealment shall avoid the policy. 


Held, That an immaterial misstatement would not avoid the policy. But 
a material statement must be true, irrespective of the applicant’s 


belief. 
—Fidelity Mut. Life Ins. Co. vs. Miazza, 810. 
7. SqTaTeMENT Aas TO CARE OF PHYSICIAN. 


A statute provided that warranties in'a policy should be regarded as 
representations which must be material in order to avoid it. 
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IIeld, That a misrepresentation need not necessarily contribute to the 
cause of loss in order to be material. Any fact which naturally in- 
fluences the underwriter in accepting the risk or modifying the rate 
should be so regarded. 

Held, That a statement in the application that the applicant has not with- 
in two years been under the care of a physician is material. 

Held, That a prescription given by a physician as a result of an inquiry 
or examination need not necessarily amount to being under his care, 
but if the applicant through apprehension as to his health consulted 
a physician, and engaged him for regular treatment, though not 
bed-ridden, he was under his care within the meaning of the policy. 

—Bryant vs. Metropolitan Life Ins. Co., 354. 


8. STATEMENT OF EARNINGS. 


An amendment to its pleadings by a company, setting up that the contract 
was that of another state, but furnishing no explanation as to why it 
had not been set up originally, may be disallowed at the discretion 
oi the court. 

The statute provided that all statements in the application should be 
deemed representations, and must be material to avoid it. The policy 
insured a fixed sum in case of accidental death or serious accident, 
and a weekly indemnity in case of minor accidents, in accordance 
with the earnings of insured. 

Held, That an overstatement of the earnings was not material where the 
accident was serious and called for a fixed sum. 

Where the evidence was conflicting a verdict as to the character of the 
accident will not be disturbed. 

—tna Life Ins. Co. vs. Claypool, 302. 


9. STATEMENTS AS TO DISEASE. 


Under the statute of Kentucky statements in the application are sirply 
representations, which must be material or fraudulent to avoid a 
policy. 

In order to be material the statement must, in the judgment of careful 
and intelligent persons, be such as to substantially increase the risk. 

The fact that the insured suffered slightly from niles does not invalidate 
a statement that he had never had anv disease or infirmity. 

— United States Health and Accident Ins. Co., 200. 


10. SvTaTEMENTs AS TO HEALTH, 


Where the statements in an accident application as to health are war- 
ranties they must be true in order to recover, but where prepared 
by the insurer they must be liberally construed in the interest of 
insured. 

Where an answer purports to be complete a misstatement avoids the 
contract, but where the answer is simply imperfect the imperfection 
is waived by the issue of a policy. 

Where the answers are simply V-shaped check marks, their meaning 
was for the jury. 

Where extraneous evidence is needed to construe ambiguous words the 
construction is for the jury. 

The policy insured against external injuries through violent and _acci- 
dental means, independent of all other causes. An accidental injury 
of the leg caused abrasion resulting in blood poison and death. 

Held, That the death was accidental within the meaning of the policy, 
the death being caused by the accident and not the disease as an 
independent cause. 

Bodily infirmity means a settled disease probably resulting in an impair- 
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ment of health and not a mere temporary disorder resulting from dis- 
turbed function, where used in an accident policy. 


Whether insured was in sound health is for the jury. 


A warranty against having had bronchitis means a chronic trouble not 
yielding readily to treatment, and tending to impair health, not an 
acute attack from which he had completely recovered. 


Repudiation of liability under the policy waives the limitation clause. 
—French vs. Fidelity § Casualty Co., 385. 


11. StTaTEMENTS as TO HEALTH, 


Whether the insured had any previous serious illness, or suppressed ma- 
terial facts or fraudulently concealed material facts in filling out 
his application, were questions for the jury. 

Where the application was made a warranty by incorporation in the con- 
tract, statements in the application that he had had no serious pre- 
vious illness except those pertaining to childhood were warranties. 


Serious illness means usually such as permanently impairs the constitu- 
tion or increases the risk, but does not include such as might end 
fatally if no such permanent impairment follows. 


Where warranties in the application must under the statute be material 
or made in bad faith in order to be a ground of forfeiture, an imma- 
terial misstatement, if made in bad faith, may work forfeiture. 

A request for instruction which implies that the jury must find for the 
defendant, where the issue was one of fact as to previous serious 
illness, was properly refused. 


—Keiper vs. Equitable Life Assur. Soc. of U. S., 408. 
12; SraTEMENTs as TO HEALTH—WaAIVER BY AGENT—INCOMPLETE CONTRACT. 


The applicant agreed in the application that he was in good health, that 
the application should be part of the contract and that the policy 
should not take effect until delivered and the premium paid while 
in good health. The policy was delivered to his father after his 
death and the applicant was fatally ill when the premium was paid. 

Held, That the policy was invalid. 


The application provided that the agent could not waive any of the 
policy provisions. The policy was left with a third party by the agent 
with a statement to a friend of the applicant who procured it from 
such party after the death of insured, with the agent’s consent, that 
it was good even if the applicant was sick. | 

Held, That the company was not estopped from setting up that the con- 
tract was not complete. 

— Powell vs. Prudential Ins. Co. of America, 421. 


3. WARRANTIES AS TO HEALTH—PROoY or DeatH as EvIpDENcE, 

The insured warranted in the application that he had no kidney disease, 
but died of that trouble about three months later. There was evi- 
dence that he was in sound health at the date of application, or, ‘if 
not, had not intentionally misrepresented, and that any misstate- 
ments did not tend to increase the risk, which was necessary under 
the statute to render them material. 


Held, That a refusal to direct a verdict for the company by the court 
was not error. 


The application provided that the statements in proofs of death should 
be evidence for the company but not against it. 


Held, That a sworn statement in the proofs by the attending physician 
of insured that he died of kidney disease of long standing was a 


mere opinion which, while evidence for the company, was not bind- 
ing against the insured. 
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The statute provided that no representation or warranty in negotiating 
the contract should be deemed material or defeat the policy unless 
made with intent to deceive, or increased the risk. 


Held, That the statute made warranties not contained in the policy 
mere representations, but did not affect such as were contained 
therein to which the common law still applied, and the burden of 
proof was on the company to show fraud or materiality in case of 
those not contained in the policy. 


—-Barker vs. Metropolitan Life Ins. Co., 439. 
14. Watver BY AGENT. 


The application stipulated that the answers were true, and were the basis 
of the contract, and if false the policy should be void; that only the 
officers had authority to determine whether the policy should issue, 
and no statements of the soliciting agent should be binding unless 
presented in writing to the officers. The applicant falsely stated that 
he has never had paralysis, while the agent had knowledge to the 
contrary. 

Heid, That knowledge by the company would be a waiver of the misstate- 
ment, but such knowledge of the soliciting agent, when not com- 
municated to the company, was not knowledge of the latter. The 
agent had no authority to waive the misrepresentation. 

Held, That the issue of a policy under such conditions was not a waiver 
of the misrepresentation. 

— Iverson vs. Metropolitan Life Ins. Co., 8. 


15. Watver or DeFects IN—AUTHORITY OF AGENT—KNOWLEDGE OF ADJUSTER. 


Where an insurance company accepts an application for insurance and 
acts upon it, and writes a poficy based upon the information con- 
tained therein, it is bound by such application and information, and 
cannot avoid the effect of the same upon the ground that it is a 
rule of the company not to receive or accept applications. 


Where an insurance company receives an application for insurance, and 
writes and delivers a policy by reason thereof, and does not ad- 
vise the insured that it does not receive applications, or that the 
application was defective or insufficient, the company will not be 
a" to repudiate or disregard the application or the effect 
thereof. 


The issuance of a policy of insurance upon a written application is a 
waiver of all matters of form or completeness of answer to all ques- 
tions contained in said application. 

An insured, receiving a policy of insurance in response to a written 
application therefor, in which questions are asked and answers given, 
has a right to presume that the policy is in accord with the appli- 
cation, and that the answers and disclosures made in the application 
are sufficient to authorize the company to issue the policy, and the 
applicant is not required to return the policy because of conditions 
in it which might seem in conflict with the application. 


An agent of an insurance company who solicits insurance, takes the 
application, receives the premium and delivers the policy, for these 
purposes at least, is the agent of the company, with full power to 
act with reference thereto; and if he writes down false statements 
after he has been truthfully informed, and after personal inspection 
of the premises, the information and knowledge of such agent will 
be imputed to the company. 


Where an agent has authority to receive an application for insurance, 
and has filled in the same and forwarded it to the company, who has 
accepted the same and issued a policy thereon and received the 
premium therefor, the company will be estopped from denying the 
sufficiency of the answers to questions in the application. 
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An insurance company which accepts an application from one acting as 
soliciting agent, and receives the premium for the policy through 
said agent, and writes a policy by reason of such application and 
the payment of such premium, thereby makes such person its agent 
for the purpose of receiving applications for insurance, and is bound 
by the acts of such agent, and his knowledge, while acting within 
the scope of his said authority, is the knowledge of the company. 


A provision in a policy that ‘in any matter relating to this insurance no 
person, unless duly authorized in writing, shall be deemed the 
agent of this company”, is waived by the company accepting an 
application from one who is not authorized in writing as the agent, 
and writing and delivering a policy upon said application and re- 
ceiving and retaining the premium therefor. 

Where a policy of insurance is delivered and accepted by the insured, 
it thereby becomes a contract betweer the parties, but its terms 
and conditions may be waived and modified by the application and 
the acts of the parties with reference thereto. 

Where an application for insurance contains certain answers to ques- 
tions propounded and the omission to answer other questions, and 
the policy is written, based upon that application, which is the only 
information the insurer has, such application becomes a part of the 
contract of insurance, and the insurer is bound by the provisions 
and conditions of such application to the same extent and with 
like effect as the insured by the terms and conditions of the policy. 

Whatever knowledge an adjuster obtains within the scope of his au- 
thority as adjuster with reference to a breach of conditions prece- 
dent will be imputed to the company, and the recognition of the 
company of the validity of the contract of insurance after such 
knowledge is obtained, and a retention of the premium without 
offer to return it, amounts to a waiver of such breach of condi- 
tions. 


A provision in a policy of insurance to the effect that a waiver, to be 
effectual, must be indorsed in writing by an agent who has the au- 
thority to do so, is for the benefit of the insurer, and, like other 
conditions, may be waived or changed by the company. 

Oral testimony may be introduced to prove a waiver of a condition in an 
insurance policy. 

—Allen et al. vs. Phenix Assur. Co., 607. 


See AGENT 6. 


Miscellaneous Decisions (Application)—Pages 477, 1056. 


APPORTIONMENT. See ApsustTMENT ; CONTRIBUTION. 
APPRAISAL. See Arsirration 1, 


ARBITRATION. 


1. APPRAISAL WHEN VALID. 


The policy made an appraisal a condition precedent to an action. The 
arbitrators chose an umpire who conditionally consented to serve, 
but afterward refused. One appraiser, in the belief that the other 
refused to again attempt to select an umpire, made an ex parte ap- 
praisement with another chosen by himself. There was no bad faith. 

Held, That there had been no valid appraisal and an action to recover 
could not be sustained. 


—Baumgarth et al. vs. Firemen's Fund Ins. Co., 577 
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2. EviIpENce or DaMAGEs. 


Where sufficient of the damaged property remains to give expert ap- 
praisers a knowledge of the character and value of the building, it is 
not necessary to receive the testimony offered by the parties inter- 
ested in order to the validity of their award. But where they are 
ignorant of the character of the property and it is totally destroyed 
it is necessary that they should give opportunity for the interested 
parties to be heard and their evidence to be presented. 

An arbitration need only to be fairly conducted, it is not necessary to 
follow technical rules. 

Appraisers chosen to estimate the value of a building are not the agents 
of those selecting them, thus precluding the latter from objecting to 
their findings. 


—Carlston vs. St. Paul F. § M. Ins. Co., 366. 
3. Vauipity oF AWARD. 


Where the umpire chosen notified the appraisers that he would not con- 
sent to serve unless allowed to consult an expert builder, such 
consultation did not invalidate the award. 


Where the policy provided that the award of any two of the appraisers 
should be binding, an award made by two in the absence of the other 
is valid. 

—German Ins. Co. vs. Hazard Bank, 4381. 


Miscellaneous Decisions (Arbitration)—Page 286. 


ASSESSMENT. 
1. ACTION IN ABSENCE OF. 


The policy of a mutual company provided that no suit should be brought 
until an assessment was made, and the company refused to assess, 
denying liability. 

Held, That suit could be brought for breach of contract and to recover 
the same amount as if an assessment had been made. 

— Batson et al. vs. South Carolina Mut. Ins. Co., 25. 


2. Errect or Rerusat To Pay—Proors or DeatH as WAIVER. 

Refusal to pay ar assessinent solely on the ground of its increase, while 
not claimirg it to be illegal, and formal notification to the company 
of withdrawal, was an abandonment of the policy which precluded 
recovery. 

Where forms of proofs of death were furnished by the company to the 
beneficiary with a statement that they were without prejudice, and 
that the policy had lapsed, it was not estopped from asserting the 
lapse. 

—Roth vs. Mutual Reserve Life Ins. Co., 972 


Sloe 


Sce Deposit. 


Miscellaneous Decisions (Assessment)-—Pages 189, 479, 767. 
ASSESSMENT COMPANY. See Rernsurance 2, 


ASSIGNEE. See Wire’s Poticy, 3. 


Miscellaneous Decisions (Assignee)—Page 95. 


ASSIGNMENT. See Wire’s Pottcy 1. 
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AUTOMOBILE. 
LIABILITY FOR INJURIES. 
A party has the right to protect himself by insurance against the result 
of uncertain litigation. 


A company insuring the owner of an automobile against liability for ac- 
cidents cannot be restrained from appearing and conducting the de- 
fense of the owner in a suit for injuries inflicted by the automobile 
on the ground of maintenance. 


—Gould vs. Brock et al., 816. 


AWARD. See Arsrrration, 3. 
BAILEE. See Susprogatron. 


BENEFICIARY. 
In CasE oF CHILDREN AND GRANDCHILDREN UNDER WIFE’s Poticy. 


The plaintiff in rule sued for the possession of two insurance policies 
made in favor of the surviving children of the insured and others. 

The defense in rule sets out that the grandchildren are entitled to a 
proportion of the proceeds on these policies corresponding to their 
interest in the succession of the insured. 

The beneficiaries are the surviving children. The three children who 
departed this life prior to the insured are not included among the 
beneficiaries, nor the grandchildren. 

The words used to designate the beneficiaries show that the surviving 
children were those intended. The policy provided, further, if there 
are no surviving children, then to the executors, administrators or 
assigns of the insured. 

The assured made the policy payable to his wife; if she died, then to 
the children surviving, then to his succession, without reference to 
grandchildren. 


— Succession of Roder, 908. 


See BrenEvotent Society 3, 4,9; InpustriaAL Poticy 2; Mutua INSURANCE ; 
Wire's Ponricy 1, 2. 


Miscellaneous Decisions (Beneficiary)—Pages 95, 189, 190, 474, 476. 


BENEVOLENT SOCIETY. 
’ 1. ABsorBTION oF ANOTHER SOcIETY—RECEIVERSHIP. 


A fraternal beneficiary association organized under the laws of this 
state has no authority to purchase the business and assume the risk 
of another association of like character. 


Where a fraternal beneficiary association obtains possession of the 
funds of another association of like character, it cannot defend an 
action for conversion on the ground that the acts by which it se- 
cured the funds were not within its corporate capacity. 

One who aids and assists in the wrongful taking of chattels is liable for 
the conversion thereof, though he acted as agent for another. 

The recital of jurisdictional facts in an order appointing a receiver is 
prima facie evidence of the existence of such facts. 

Where all the property, books and records of a fraternal beneficiary as- 
sociation organized under the laws of another state are brought 
into this state, and the business of the association is attempted to be 
here carried on by persons assuming to act as the officers or agents 


VoL. XXX VII.—68. 
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thereof, the courts of this state have power to appoint a receiver to 
administer the property of such association. 
—Starr vs. Bankers’ Union of the World et al., 746. 


2. ACCEPTANCE OF Dues as WAIVER oF Liquor SELLING. 


The laws of a benevolent society made any party engaged in selling in- 
toxicating liquor ineligible to membership and provided that the 
certificate of a member so engaged should be null and void without 
further action. A member with knowledge of this fact, being about 
to so engage, deposited with the secretary of a local lodge dues in 
advance, and the latter, with knowledge that he had so engaged, 
continued to forward the dues to the society. 

Held, That the secretary acted in excess of his authority as agent and 
participated with the members in perpetrating a fraud on the society, 
and the member stood suspended from all rights of membership and 
the society was not liable on his certificate. 

Held, That the failure of the society to return the dues did not affect 
the case where it appeared that there was no legal representative of 
the deceased member to whom they could be returned. 


Held, That a refusal to pay the claim only on the mistaken ground that 
the member was so engaged at the time of joining the society was 
not a waiver, 


—Hexom vs. Knights of Maccabees of the World, 865. 


3. CHANGE oF BENEFICIARY. 


The insured under a benevolent certificate has promised plaintiff, his sis- 
ter-in-law, that if she would care for him while sick he would 
make her his beneficiary, which she did, and was given the certifi- 
cate naming her as beneficiary. The rules of the society permitted 
the insured, upon the surrender of the certificate, to take out a new 
one naming another beneficiary. This he afterward attempted to 
do, but plaintiff refused to surrender the certificate, and he there- 
upon complied with the requirements of the order for the change 
of beneficiary in case of inability to surrender the certificate. 


Held, That regardless of the rules of the order, he had no right to change 
the beneficiary or receive a new certificate after the consideration 
for which the plaintiff had been named had been fully performed. 

Held, That objection could not be made by the society to the relation- 
ship of plaintiff after receiving dues with knowledge of it. 


—Stronge vs. Supreme Lodge, K. P., 501. 


4. CHANGE oF BENEFICIARY. 


The laws of a benevolent society provided that a member had no prop- 
erty right in the fund mentioned in the certificate, and the benefi- 
ciary had no vested right until the death of the member; that the 
member might change the beneficiary without his consent, and that 
the society should not be liable unless the member complied with 
its laws. A member took out a new certificate designating his son 
as beneficiary under an agreement that the latter should pay the 
dues, and the society, with knowledge of the facts, continued to ac- 
cept dues from the son. 

Held, ‘That the member could thereafter change the beneficiary or with- 
draw from membership. 


—Grand Lodge Ancient Order of United Workmen vs. Denzer, 726. 


5. Driviston or Funps in Cask or SEPARATION OF LODGE. 


Under the constitution of a benevolent society, the Supreme Lodge had 
authority to divide the territory of a subordinate Grand Lodge into 
two or more Grand Lodges, and a lodge so divided was incorporated 
in a state comprised within its jurisdiction. 
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Held, That such incorporation did not exempt it from the laws of the 
order under which the division was made. 

Held, That such a subdivision was binding on the members of the Grand 
Lodge without any assent being needed from the latter. 


Held, That the rights of members of a Grand Lodge so set apart were 
property rights which an equity court would protect. 

Held, That an agreement between a lodge so set apart and the lodge 
from which it was separated, made before it had been incorporated, 
for an equitable division of the funds, would be enforced after its 
incorporation, 

Held, That in case of such separation by order of a superior body, the 
equitable interest of the lodge set off in the common funds would 
be protected. 

Held, Where the two lodges thus separated were incorporated in 
different states, the action of the superior body in setting off from 
the lodge in one state a lodge in another was not doing business in 
the statutory sense in the former state. 

Various questions of pleading and accounting considered. 

—Grand Lodge A. O. U. W. of Connecticut rs. Grand Lodge A. O. U. W. 

of Massachusetts, 1006. 


6. Expunsion ror NON-PAYMENT OF DUES. 


A benevolent society has an inherent right to provide in its by-laws for 
the expulsion of members for non-payment of dues within a speci- 
fied time after notice, and that such non-payment shall ipso facto 
work expulsion. 


A member is presumed to know the charter and by-laws which enter into 
his contract. 


Where further action is required, however, to complete the expulsion it 
must be strictly complied with. 


In case of failure to pay within the time prescribed after notice, where 
the by-laws prescribe that it shall ipso facto work expulsion, the 
rights of the delinquent are forfeited. 


Where the by-laws of a local council provided as above, but the council 
without complying with its by-laws paid the amount to the society 
without a knowledge of the latter that the member had not paid the 
council, the latter acted as the agent of the member, and the pay- 
ment was not effectual to estop the society from setting up the 
non-payment. 


—Knights of Columbus vs. Burroughs, Beneficiary, 336. 


7. MermBer In Goop StTanpinc. 


In the partition in a suit on a certificate issued by a benefit society, con- 
taining a contract of life insurance, the plaintiff alleged, in one 
paragraph, that the insured was a member in good standing and 
the certificate was in full force at the time of the death of the 
insured, and, in another paragraph, that the plaintiff had furnished 
defendant with proof of the death and performed all the conditions 
of the contract, and, in still another paragraph, that all assessments 
and dues were duly paid. In the answer the defendant denied that 
the insured was a member in good standing at the date of his death, 
and that the certificate was in full force, and also denied, in a gen- 
eral way, the allegations in the other paragraphs. Held, That the 
denial of the defendant was in due form, and the effect of the same 
was to place upon the plaintiff the burden of proving the allegations 
as made, notwithstanding they were general in their nature. 

—Supreme Lodge Knights of Pythias vs. Crenshaw, 17. 
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8. Non-PAYMENT OF DuEs. 


The burden of showing nonpayment of dues on a certificate of a benevo- 
lent society is on the society where the issue of the certificate and 
death of the member have been shown. 


Where insured was required to be in good standing at the time of death, 
the exclusion of evidence that he was in arrears in his dues and had 
been dropped from the rolls and was required by the constitution 
and by-laws to pay such dues in order to be in good standing, was 
error. 

— Wilkie et al. vs. National Council J. O. U. W. of United States of 


North America, 658. 


9. Riguts oF BENEFICIARY IN CASE OF SUICIDE. 


In the written application for membership to an insurance association 
was the following:— 

“This application and the laws of the Supreme Tent now in force, or 
that may hereafter be adopted, are made a part of the contract be- 
tween myself and the Supreme Tent, and I, for myself and my bene- 
oO or beneficiaries, agree to conform to and be governed there- 
Dy. 

In the certificate issued to him in which the association undertook to 
pay a certain amount to his beneficiary upon his death occurred the 
following :— 

“Provided he shall have in every particular complied with the laws, rules 
and regulations of the order governing members and their bene- 
ficiaries which are now in force, or may hereafter be adopted by the 
Supreme Tent, or the subordinate tent to which he belongs. * * *” 

A by-law of the association in force at the time of the issuance of the 
certificate contained the following :— 

“But no benefit shall be payable on account of the death of any mem- 
ber while engaged in a mob, * * * or py reason of death, the 
result of suicide, within two years after admission.” 

Thereafter, and some years before the death of the member, the associ- 
ation regularly amended its by-laws to read as follows:— 

“No benefits shall be paid on account of the death of a member when 
death was the result of suicide, whether the member taking his life 
was sane or insane at the time, provided that in case of suicide 
twice the amount of all assessments or month rates paid to the 
Supreme Tent by such member shall be paid back to the beneficiary 
named in the certificate, or to the person found to be entitled to 
receive the same, * * * which amount shall not exceed the face 
of the certificate * * * and such amount shall be the full amount 
that can be claimed in such case.” 


Held, That in such case the amendment to the by-laws is reasonable and 
is valid, and the member having come to his death by suicide, the 
beneficiary is entitled to recover upon the benefit certificate only 
twice the amount of all assessments or month rates paid to the 
Supreme Tént by him. 

—Knights of Maccabees of the World vs. Nelson, 986. 


10. Rieur to INcrEAsED BENEFIT. 


The laws of a benevolent society provided that the benefit could be 
increased by application, surrender of the old certificate and exam- 
ination by the Grand Physician, upon whose approval a new certifi- 
cate should issue. 

Held, That upon compliance and the approval of the physician, there 
was no discretion in the society as to its issue, which was a mere 
ministerial act, and where a member died after its issue, but while 
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it was being held pending a further investigation as to her health, 
the society is liable. 


—Rancipher vs. Women of Woodcraft, 968. 
See Inpustriat Poticy 3. 


Miscellaneous Decisions (Benevolent Society)—Pages 95, 96, 189, 190, 
285, 476, 477, 479, 660, 670, 767 


BOND. See Surety. 
Miscellaneous Decisions (Bond)—Page 95. 


BOOKS OF ACCOUNT. 
Wuat ConstituTs- -[Ron Sars. 


The policy provided that a set of books should be kept, presenting a 
record of all business, including all purchases and sales for cash and 
credit. The statutes provided that substantial compliance with the 
policy was suificient. 

Held, that the burden of showing that a failure to itemize the sales for 
cash and credit in the books. where the gross daily sales were en- 
tered, was not a compliance with the policy, was on the company. 

Where the policy required invoices to be produced when required, or 
copies of them, and the purchases were entered in the books and no 
demand for such copies was made, failure to produce them was not a 
ground for forfeiture. 

Where a policy was issued before the passage of an act allowing attor- 
ney’s fees, such fees cannot be included in the judgment. 

—Arkansas Mut. Fire Ins. Co. vs. Stuckey, 126. 


See Iron Sare 2. 


BROKER. 
1. AGENcY OF—CANCELLATION. 


The policy was procured by brokers who, before its delivery to insured, 
were notified by the company of its intention to cancel. The prop- 
erty burned before the delivery of the policy to insured or it was 
notified regarding the cancellation. 

Held, That the brokers were only agents for procuring the insurance, and 
notice of cancellation to them was ineffectual. 

—Standard Leather Co. vs. Northern Assur. Co., 265. 


2. Wen AGENT oF INSURED. 


The plaintiff directed brokers to procure insurance for it without restric- 
tions as to the company. They procured the insurance from another 
broker who procured it from a third, who in turn procured it from 
the company. The loss occurred while the policy was in the mail en 
route tc the brokers of the plaintiff from the second broker. 

Held, That the original brokers were the agents of the insured, and the 
mailing of the policy to them was a delivery which made it in force. 

—Travelers’ Fire Ins. Co. vs. Globe Soap Co., 374. 


Miscellaneous Decisions (Broker)—Page 475. 
CANCELLATION, 


1. AvuTHoRiITY oF AGENTS TO SuBsTITUTE OTHER INSURANCE. 


The H. Company notified its agents to cancel a policy, who in turn no- 
tified their subagents, stating that they would try to place it else- 
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where. The subagents failed to notify the insured. The agents 
afterward placed the risk in the A. Company and sent the policy to 
the subagents to deliver, which they failed to do, and the risk 
burned shortly after, the insured holding the H. policy and being 
ignorant of the facts. 


Held, That the agents had no authority to cancel without notice to the 
insured, and it was too late after the fire for the latter to accept the 
substitution. The H. Company was liable for the loss. 


—Aitna Ins. Co. vs. Renno. 795. 


2. In Case or SURRENDER AND NON-PAYMENT OF PREMIUM. 


Where it appeared that insured declined to pay the premium charged, 
and after failing to obtain a reduction of rate paid what premium 
was then due and handed the policy to the agents as they understood 
to be canceled, he cannot claim that he merely surrendered it in 
order that the company might adjust and reduce the rate, and such 
claim will not be sustained where a fire occurred shortly after such 
surrender. 


— Etna Ins. Co. vs. Robards Tobacco Co.’s Trustee, 571. 
3. TENDER or UNEARNED PREMIUM—NOTICE. 


Under the cancellation clause in a standard policy of fire insurance, 
the company is not required to pay or tender the unearned premi- 
ums in order to bring, about a cancellation of the policy. 


Notice to effect cancellation need not be in writing. It may be verbal 
or oral. No particular form of notice is prescribed. It is only neces- 
sary that the company positively, distinctly and unequivocally indi- 
cate to the insured that it is its intention that the policy shall cease 
to be binding as such upon the expiration of five days from the time 
when its intention is made known to the insured. 

—Davidson vs. German Ins. Co., 427. 


See AGENT 9, 


Miscellaneous Decisions (Cancellation)—Pages 476, 671. 
CERTIFICATE. See Sarery Founp. 


CIVIL AUTHORITIES. 
Miscellaneous Decisions (Civil Authorities)—Pages 478, 672. 


COINSURANCE. See Contrrisvution, 
COMMISSION. See AGeEnr 2, 10. 


COMPROMISE. 
EFrFrect oF THREAT. 


The refusal of a company to pay more than 50 per cent of the alleged 
claim on the policy, and threat that, unless accepted, it will com- 
pel insured to resort to the courts, will not sustain a claim for 
damages in excess of the claim and interest on the ground that it 
was a willful and fraudulent breach of contract. 


Refusal to fulfill a contract is not a tort, no matter what the motive. 
—Baumgarten et. al. vs. Alliance Assur. Co., 443. 


CONSTRUCTION. 
Miscellaneous Decisions (Construction)—Pages 383, 1056. 
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CONTRACT. 
CONSTRUCTION OF. 


A policy of insurance, being an instrument prepared by the insurer, 
should, in case of doubt as to its provisions, be strictly construed 
against the insurer and liberally in favor of the insured. The object 
of the contract being for indemnity against loss, it will be so con- 
strued, in case of doubt, as to support rather than defeat the indem- 
nity; as, however, in contracts jointly prepared by the parties thereto, 
if the terms of a ‘policy are clear and unambiguous, they will be taken 
in their plain and ordinary sense and no construction is necessary. 


If the parties to an ambiguous contract have subsequently acted upon it 
in such manner as to indicate their mutual intent therein or under- 
standing thereof, a court, in construing such contract, should as a 
rule adopt the construction indicated by such action. 

—Fire Ass'n of Philadelphia vs. Taylor, 130. 


See ENtrrE Contract ; LEx Locr 1. 


Miscellaneous Decisions (Contract)—Page Io1. 


CONTRIBUTION. 


BeEtTweEeEN SpPEcIFIC AND GENERAL PoticiEs UNDER CoINSURANCE CLAUSe— 
OTHER INSURANCE. 


The policy provided that it should not attach until all the specific insur- 
ance was exhausted. There were other policies on the property 
destroyed and other property with the coinsurance clause, some 
providing that they should not be liable for a greater proportion 
than the amount of the policy bore to 90 per cent of the value, and 
others than the amount bore to the whole value. The insurance 
was less than the value of the property burned, and only a portion 
of the loss could be collected. 

Held, That the fact that the other policies had only been exhausted as 
to the amount recoverable on this property, and were still liable for 
losses that might occur on other properties did not justify a claim 
that the specific insurance had not been exhausted, and therefore 
that this policy was not liable. The specific insurance must be re- 
garded as exhausted when all that can be collected on it has been 
collected, and the policy in question was liable for the balance. 

—Cutting Ins. Com’r vs, Atlas Mut. Ins. Co.—In re Downs, 924. 


CREDITOR. See InsuraBiE INTEREST 3, 4. 


CRIME. 
Dears ror Capitat Orrence No Derence AGAInst Recovery—Pvustic Pottcy. 


The legal execution of the insured in Illinois for a capital offense is, in 
Illinois, no defense to an action for recovery on a policy issued on 
his life in the absence of a special stipulation to that effect. The 
principle that such recovery would be against public policy cannot 
be sustained in that state. The statutes of descent in that state do 
not recognize such doctrine, and have wholly superseded the com- 
mon law rules. 

Where a previous action had been brought in another state, but had 
been dismissed without prejudice instead of going to final judgment, 
the plea of res judicata cannot be set up. 

— Collins vs. Metropolitan Life Ins. Co., 915. 


See Dearu. 
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DEATH. 
1. By Hanns or Justice ork IN VIOLATION OF Law. 


Even though the killing by the husband of the paramour of the wife be 
under such circumstances that the law would class the act as justi- 
tiable homicide, such killing is not at the hands of justice, either 
punitive or preventive. Death by the punitive hand of justice is 
when the law commands the killing. Death by the hands of pre- 
ventative justice is where the Jaw permits the killing. In each in- 
stance the killing must be by some person authorized to carry out 
the commands of the law or who is permitted by the law to do the 
act in the advancement of public justice. 

A policy of life insurance contained the stipulation that “if death is 
caused or superinduced at the hands of justice or in violation of or 
attempt to violate any criminal law’, the insurer would not be 
liable for the full amount of the policy, but only for an amount to be 
computed according to a mode prescribed in the policy. The insured 
was slain by a husband, either while he was attempting to have 
sexual intercourse with the wife, or immediately after the act of 
sexual intercourse was complete. Held, That the death of the in- 
sured was not caused or superinduced in the violation of, or attempt 
to violate, any criminal law, within the meaning of the policy as 
properly interpreted. 

—Supreme Lodge Knights of Pythias vs. Crenshaw, 17. 


2. PRESUMPTION OF. 


The rules of law stated on the former hearing of this case are reaffirmed. 

The evidence of additional inquiries for the missing man, the widely 
extended publication of an offer of reward for information concern- 
ing him, the notoriety of this prolonged litigation, and the further 
lapse of time were proper matters of consideration in determining 
whether death should be presumed. 

While the parents were bound to exercise reasonable diligence in their 
search, they were not required to prove conclusively that he was 
dead. They were only bound to produce such evidence as would 
fairly lead to this presumption. 

—Modern Woodmen of America vs. Gerdom et al., 362. 


See Crime. 


DELIVERY. See Premium 5. 


Miscellaneous Decisions (Delivery)—Page 287. 


DEPOSIT. 
DutT1IEs OF SUPERINTENDENT IN CASE OF ASSESSMENT Law. 


The statute of New York which authorizes an assessment company to 
deposit securities with the Insurance Superintendent, to be held for 
the benefit of its members under a deed of trust, does not impose on 
him any duties in connection with its distribution in the absence of 
provisions in the deed. They are subject to orders of the court ad- 
ministering the estate of the company when declared insolvent. 

—Robinson vs. Mutual Reserve Life Ins. Co.—Scovill vs. Same, 1002. 


DESCRIPTION. See Apprtron. 


DISCRIMINATION. See License. 
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DISEASE. See Acctpent; APPLICATION ; HEALTH. 
Miscellaneous Decisions (Disease)—Page 474. 


DUES. See BENEvouEnt Society 2, 6, 7. 


EARTHQUAKE. 
1. Wuen Cause or Loss—ExpLos1on—EvIDENCE. 


The policy insured against loss by fire, but excepted any loss or damage 
which might be caused directly or indirectly by earthquake. The 
evidence was contradictory whether the loss was due to fire or to 
the earthquake in San Francisco. 

Held, That the exception was legal, and should be enforced. The con- 
tract must be construed according to the ordinary and popular 
meaning of its terms. 

Held, That if the earthquake was the proximate cause of loss, although 
the property was destroyed by fire, the policy was exempt. 

Held, That a proximate cause is not necssarily that which is nearest to 
and immediately produces the effect, but which is the dominant 
factor, the cause which naturally and in unbroken sequence, without 
a new cause, produces the effect. It is the cause to which the effect 
is attributed by the rational judgment of mankind, and not a mere 
incident or instrument of a superior cause. 


Only that degree of certainty in the proof is required as produces moral 
conviction in an unprejudiced mind. 

The burden of proof that the earthquake was the cause of the loss is on 
the company. It is not sufficient to show that it produced condi- 
tions which resulted in the loss, as through the breakage of water 
mains. 

If the earthquake directly or indirectly caused fires in other buildings 
whose spread caused the loss, the company is not liable. 

Where the policy covered loss from fire caused by explosion, the com- 
pany is not liable if such explosion was caused by the earthquake. 

The preponderance of evidence is not necessarily determined by the 
number of witnesses. Its credibility must also be considered. The 
testimony of experts, like that of other witnesses, must be given only 
such weight as it is entitled to. 

The testimony of witnesses must not be discredited in other respects 
because it may be false as to certain facts honestly stated, but con- 
cerning which the excitement incident to an earthquake may result 
in a false impression. 


[The jury found in favor of the companies.—Ed. Ins. L. J.] 
-—Richmond Coal Co. vs. Commercial Union Assur. Co., 97. 


2. WHEN THE Causs oF Fire Loss—EVIDENCE AS TO. 


The policy provided that it should not be liable for a loss caused di- 
rectly or indirectly by earthquake. There was evidence of fires in 
the vicinity of the property destroyed which were caused by an 
earthquake whose spread resulted in the loss in question. ‘ 


Held, That if the fire would not have occurred except for the earthquake 
the company was not liable. 


Held, That a fire started by an earthquake and spreading directly with- 
out any interyening cause to the property is caused directly by 
earthquake, while a fire started from a cause which would not have 
existed except for the earthquake is indirectly caused by earthquake, 
and in either case no liability attaches if proximately so caused. 


Held, That a proximate cause is the dominant cause, beyond which the 
law makes no inquiry, and if the fire through the nearest cause was 
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the mere instrument or incident of the eaarthquake, the latter was the 
true cause. 


Absolute certainty as to the cause is not necessary; moral certainty which 
produces conviction only is required. It is not necessary for the 
company to show that the loss could not possibly have occurred ex- 
cept from the earthquake. But neither is it enough to show that 
the loss would not have occurred but for the earthquake, the latter 
must be the dominant cause to relieve from liability. All the facts 
and circumstances must be considered as to the number of fires and 
the possible sources of their origin, and whether any reasonable 
cause other than the earthquake existed. 


If the fire was spread from the premises of other parties and it is im- 
possible to determine whether the earthquake was the cause, the 
policy is liable. 

The burden of proof is on the company to establish the earthquake as 
the cause of loss, but where the evidence is enough when standing 
alone to sustain such a conclusion, the burden shifts to the insured 
to show that the fire was not so caused, but was due to some other 
cause. 

Preponderance of evidence is not necessarily determined by the number 
of witnesses, but by the weight of the testimony itself as given, as 
shown by the opportunities of the witnesses to know the facts and the 
probable truth of their statements. 

Mere mistake of a witness honestly made does not necessarily dis- 
credit his testimony in other respects, while it calls for added cau- 
tion in accepting it. 


—Board of Education vs. Alliance Ins. Co. of London, 530. 
EMPLOYER. See Premium 8. 


EMPLOYERS’ LIABILITY. 
1. Notice. 


An employer’s liability policy required immediate notice of an accident. 
A driver, under the supervision of a representative of employer, 
reported it to his supervisor, but he neglected for some time to 
report to the employer. 

Heid, That the employer was not responsible for failures of its subordi- 
nate drivers to report, but was responsible for the neglect of its su- 
perior agent, chargeable with the duty of reporting it to his principals. 

— Woolverton vs. Fidelity § Casualty Co., 193. 


2. Rervusat to Derenp Surr —L1aBILity FoR Exposition. 


The refusal of an employers’ liability company to defend a suit against 
an insured employer on the ground of no liability did not relieve it 
from the conclusiveness of the judgment rendered. 

The employer permitted an outside party to use his furnace for experi- 
ments, and a resulting explosion injured an employee. 

Held, That a tube filled with metals and other substances of an ex- 
plosive character was an explosive within the meaning of an indem- 
nity policy, and a recovery of the employee against the employer was 
conclusive of his breach of warranty against the use of explosives 
in his indemnity policy. 


—B. Roth Tool Co. vs. New Amsterdam Casualty Co., 833. 
3. SATISFACTION OF JUDGMENT. 


An employers’ liability policy provided that it should only be liable for 
loss actually paid by insured in satisfaction of a judgment. 
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Held, That the giving of a note in satisfaction of such judgment was a 
payment within the policy. 
—Seattle § S. F. Ry. & Navigation Co. vs. Maryland Casualty Co., 799. 


Miscellaneous Decisions (Employers’ Liability)—Pages 475, 478. 


ENTIRE CONTRACT. 
MISREPRESENTATION OF TITLE. 


A policy insuring in specific sums a dwelling and the goods therein 
provided that the “entire policy” should be void if the interest of 
the insured in the property was not truly stated. The insured mis- 
represented his title. 

Heid, That the risk was entire, regardless of the use of word “entire” 
or the premium being entire, and the misrepresentation affected the 
whole policy. 

eld, That a retention of the premium after the loss and a denial of 
liability was not a waiver of the misrepresentation. 

Held, That the facts constituting waiver or estoppel must be pleaded 
when relied on by insured as to any defense otherwise available to 
the insurer. 

Goorberg vs. Western Assur. Co., 738. 


EVIDENCE. See Accrpent 4, 5; Acent4; APPLICATION 13; ARBITRATION 2 5 
EArRTHQUARE 1, 2; Proor or Loss 1. 


Miscellaneous Decisions (Evidence)—Page 960. 


EXPLOSION. See EARTHQUAKE 1; Empxoyers’ Liasmity 2; Proursrrep Risk. 


EXTENDED INSURANCE. 
CompuTaTION oF—A Loan. 


The policy provided that if it should become void through the nonpay- 
ment of premiums the reserve should be applied for extended insur- 
ance, and in case of a loan on the policy the indebtedness should be 
paid from the cash surrender value, and the remainder paid in cash 
or applied in the purchase of extended insurance. The insured af- 
terward obtained a loan for the premium due, and defaulted in the 
payment of his premium. 

Held, That he was entitled to the dividend for the calendar year following 
the date of the loan in computing the extended insurance. 

Heid, That the company in making the loan was entitled only to 6 per 
cent interest, and any provision exacting a greater amount was 
usurious. 

Held, That the provision regarding the loan was invalid as a discrimina- 
tion against a policyholder effecting a loan for the payment of the 
premium, and in case of default, where the loan was unpaid, the 
amount of the debt with interest must be deducted from the reserve 
and the balance applied to the purchase of extended insurance. 

—Emig’s Adm’r vs. Mutual Benefit Life Ins. Co., 113. 


FOREIGN COMPANY. See Premium 13. 


FORFEITURE. 


Miscellaneous Decisions (Forfeiture)—Page 1056. 
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FRAUD. See Acent 8; INcuMBRANCE 1 ; Inon SarE 3; Proors oF DEatH 1. 


Miscellaneous Decisions (Fraud)—Page 189. 
GASOLINE. See Proursirep Risk. 


HEALTH. 
1. EvIDENCE oF, 


The evidence of the health of insured in this case examined and found 
to sustain a finding that there was no fravd in the representations 
made, Where the evidence was contradictory a failure to accept the 
views of experts by the jury did not justify a setting aside of the 
verdict. 

—Commonwealth Life Ins. Co. vs. Dixon, 145. 


2. WARRANTIES OF, 


Where the question as to whether stetements regarding health in the 
application were representations or warranties was ruled on by the 
court in favor of the iormer, and on this basis a finding of fact was 
made by the jury, a court on appeal will only inquire whether the 
ruling was correct. 

Where the policy contained warranties which it was claimed would, if 
enforced, inevitably defeat it, the intention to make warranties must 
so clearly appear that there is no other alternative. Otherwise the 
courts will seek for a construction that will tend to support the con- 
tract. 


Where the applicant denied that he had any of a long list of diseases, 
and warranted his statement to be true, a court will inquire whether 
such statement was false in any material respect, rather than treat it 
as an absolute warranty. 


In order to sustain damages of 10 per cent, in case of appeal, it must ap- 
pear that the appeal was frivolous. 


—Minnesota Mut. Life Ins. Co. vs. Link et al., 152. 
See Acent 6; AppricaTion ; Disease; Premium 13. 


Miscellaneous Decisions (Health)—Page 476. 


HEIRS. 
Miscellaneous Decisions (Heirs)—Page 475. 


INCOMPLETE CONTRACT. See Apprication 12. 


INCONTESTABLE POLICY. 
MISREPRESENTATIONS, 


Where the policy provided that it should be incontestable after one year 
if the premiums were duly paid, a claim that it was void for misrep- 
resentations as to health is barred where the insured was in good 
standing for more than three years. 


— Flanigan vs. Federal Life Ins. Co , 128. 


INCUMBRANCE. 
1. Fravup—WalIver By AGENT—IRON SAFE. 


Where the defense was that the property was represented as free of in- 
cumbrance, whereas it was covered by a chattel mortgage, a charge 
regarding fraud was proper. 
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Where insured informed the agent that there was a small mortgage, 
but he had money enough to pay it, and the agent answered the 
question in the policy that there was no incumbrance, an instruction 
that the act of the agent was not a waiver was properly refused. 

Where the agent was authorized to receive premiums and countersign 
policies, and accepted processes of the courts, his knowledge that 
no iron safe was kept was knowledge of the company. 


The same general rules regarding the knowledge of an agent apply to 
an assessinent as to an ordinary company. 


—Hankinson vs. Piedmont Mut. Ins. Co., 838. 


2. KNowLEDGE or Company. 


Sections 7973, 7974 and 7975, Rev. St. Mo. 1899 (Ann. St. 1906, pp. 3791, 
3792), provide that warranties of facts or conditions in certain appli- 
cations for and in certain policies of insurance shall, if not materia! 
to the risks insured, be deemed representations only. 


Warranties of facts or conditions in the applications for or in the policies 
of insurance specified in these sections which are material to the 
risks thereunder are unaffected by these provisions of the statutes. 

The materiality of any such warranty to the risk taken under it is a ques- 
tion for the court as a matter of law in every case where the char- 
acter of the warranty or the entire evidence relative to the materi- 
ality is such that a decision but one way may be lawfully sustained 
by the court. . 


It is for the jury when all the admissible evidence is such that a decision 
either way may be lawfully sustained by the court. 


A warranty regarding the existence or the amount of the incumbrance 
upon the property insured thereunder is material to the risk as a 
matter of law. 


Knowledge by the underwriter whether or not there is an incumbrance 
upon the property he insures and of the amount of any existing in- 
cumbrance thereon is always material to the risk. 


One of the conditions of a policy was that “if the interest of the as- 
sured be or become other than the entire unconditional, unincum- 
bered and sole ownership of the property, * * * this policy shall 
be void, unless otherwise provided by agreement indorsed hereon”. 
It was not otherwise provided by agreement indorsed thereon, and 
there was an incumbrance of $400 and interest upon the property. 
Conceding, as counsel for the plaintiff claimed, that this condition 
constituted a warranty, it was material to the risk as a matter of law, 
and the court erred in submitting the question to the jury. 

—Connecticut Fire Ins. Co. vs. Manning et al, 883. 


3. REtuRN OF PREMIUMS. 


A policy insuring incumbered personal property was issued without 
knowledge of the incumbrance by the insurer, and provided that it 
should be void if the property was incumbered. 

Held, That the policy was void from its inception, and the company was 
not bound to return the premiums paid before its knowledge of such 
invalidity as a condition precedent to its right to avail itself of the 
defense. 

—Virginia Fire §- Marine Ins. Co. vs. J. I. Case Threshing Mach. Co., 90. 


Miscellaneous Decisions (Incumbrance)—Page 660. 


INDUSTRIAL POLICY. 


1. AvuTHoRITy oF AGENT aS TO PREMIUMS—RELFEASE. 


There was evidence that the purty paying the weekly premium on an 
in‘lustrial policy had a dispute with the collecting agent because 
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she claimed the premium had not been entered on the premium 
receipt book, and refused to pay further premiums, and that after- 
ward the assistant superintendent secured her consent to resume the 
payments upon his promise to correct the omission, which was not 
done. The policy stipulated that only such payments would be 
recognized by the company as were entered at the time on the book. 

Heid, That the assistant had authority to correct the error, and there 
was evidence to justify a finding that the failure of the entry was suf- 
ficiently explained. The company cannot repudiate its liability on 
account of the error. 

On the question whether a release was procured through fraud by the 
superintendent, and the instruction was that there was no evidence 
of fraud, and if the beneficiary knew that the settlement was a com- 
promise, and if the insurer took no advantage of her it was binding; 
but if there was a dispute, or she did not know the effect of the re- 
lease, or was misled by misrepresentation, the settlement was not 
binding, was correct. 

—MeNicholas vs. Prudential Ins. Co. of America, 158. 


2. CHANGE OF BENEFICIARY. 


An averment in case of an industrial company that the policy stipulated 
that payment might be made to the beneficiary named, or to certain 
other parties, was not defective in failing to state that no other bene- 
ficiary had been substituted. 


It is immaterial whether a notice of change of beneficiaries was signed 
on death bed of insured. 


— Metropolitan Life Ins. Co. vs. McCray, 1051. 
3. ConsTRUCTION oF STATUTE AS TO—BENEVOLENT SOCIETY. 


Section 3 of Act No. 65, p. 102, of 1906, after the word “except”, is in- 
consistent with and contrary to part of Act No. 105, p. 132, of 1898. 

Industrial life insurance companies cannot be required to comply with 
both Act No. 105, p. 132, of 1898, in that respect that it conflicts 
with Act No. 65, p. 101, of 1906, and also comply with Act No. 65, 
p. 101, of 1906. 

In that respect that there is conflict, Act No. 105, p. 132, of 1908, was 
enacted to safeguard the interest of shareholders in “mutual compa- 
nies” organized for beneficial purposes. 

Act No. 65, p. 101, of 1906, was enacted to enable the poor to organize 
companies to come to the relief of their members in case of sickness 
and for funeral expenses. 


Legitimately conducted (the court will not assume that such a company 
is not legitimately conducted; it will be time enough to so conclude 
when such a case will be presented) the members derive no profit 
from the corporation. 


The beneficial mutual companies and the stock insurance companies 
have to comply with Act No. 105, p. 132, of 1898. No good reason 
suggests itself in matter of interpretation to require industrial life 
insurance companies to comply with both acts, a requirement which 
these companies will not be able to comply with, as the revenues 
would not justify the expenditures, 

The lawmaking authority did not intend indirectly to hinder the form- 
ing of companies it directly authorized. 

“Life industrial companies”, as defined in the last-cited statute, is not far 
reaching in its scope as relates to returns. If there are manipulators 
who use them improperly and wrongly, and if there are no laws to 
prevent their abuse, it should receive further legislative attention. 

—State ex rel. Unity Industrial Life Ins. § Sick Benefit Ass’n vs. Michel, 

Secretary of State, 587, 


Digest Index. 


INSANITY. See Accrpent 7. 


INSOLVENCY. 
1. JURISDICTION IN CASE OF. 


Under the law of Federal Courts, the court which first takes possession 
of the property of an insolvent corporation cannot be disturbed in 
its possession. The jurisdiction of such court is not affected by a 
subsequent dissolution of the corporation by a State Court. 


Where the bill filed in equity in a Federal Court in a creditors’ suit 
charges fraud and insolvency, the court has jurisdiction to seques- 
trate the property, which will not be disturbed by a subsequent suit 
in a State Court for dissolution at the instance of the Attorney Gen- 
eral. The policyholders become creditors with the same rights as 
others to maintain suit for its liquidation. 


—Robinson vs. Mutual Reserve Life Ins. Co.—Scovill vs. Same, 995. 
2. JURISDICTION IN CASE OF, 


Where, upon a suit by creditors of an insolvent life company, receivers 
have been appointed by a Federal Court and have taken possession 
of its assets, the jurisdiction of the court is not ousted by a subse- 
quent institution of a suit for its dissolution in a State Court at 
the instance of the Attorney General of the State. The fact that 
creditors had not reduced their claims to judgment and issued ex- 
ecutions on them may be waived by the corporation. 


— Robinson vs. Mutual Reserve Life Ins. Co.—Scovill vs. Same, 999. 
3. Ricgut or AGENTs TO RETURN PREMIUMS. 


Agents of an insolvent corporation in another state filed a bill for re- 
lief against an application for voluntary dissolution on the ground 
that they had paid returned premiums and had a right to be subro- 
gated to the reserve fund of the company in preference to other 
creditors, and their rights were threatened. 

Held, That the Illinois statute authorizing voluntary dissolution was 
constitutional, and it was not necessary that a controversy exist to 
confer jurisdiction on the State Court. . 


—Cullom et al. vs. Traders’ Ins. Co., 1058. 


See RetnsuRanceE 1, 


INSURABLE INTEREST. 
1. His BroTHER-IN-LAaw. 


Declarations of a person since deceased against his interest, and not 
made with a view to pending litigation, are admissible in evidence 
in any case. 


The admission of immaterial evidence, without harmful effect, is not 
cause for a new trial. 


One has no insurable interest in the life of his brother-in-law merely 
because of the existence of such relationship. 


“When a portion of a charge, which is complained of generally, con- 
tains several distinct propositions and one or more of the same is 
correct’ in the abstract, then the general assignment of error is not 
good, and will not be further considered, because it in effect improp- 
erly alleges that all of such portion is erroneous, and does not show 
to which of the propositions, the correct or the erroneous, it is in- 
tended to take exception.” 


it manifestly appears that the movant and his counsel, by the ex- 
ercise of ordinary diligence, could have obtained knowledge before 
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trial, of the alleged newly discovered evidence, it was not cause for 
a new trial. 
— Chandler vs. Mutual Life § Industrial Ass'n, 901. 


2. In Case or LiFe EstTArE. 


Where a widow had a life estate in the property, with remainder to her 
children, she had an insurable interest. 

Where the holder of a life estate was present as a witness, a refusal to 
instruct as to the value of her interest based on the expectancy of 
life, according to an annuity table, was not error, since the jury was 
authorized to consider also her condition of health. 

— American Central Ins. Co. vs. Leake, 147. 


3. Or CReEpITOR. 


Plaintiff was the beneficiary, as creditor of a policy, on the life of his 
uncle, under an agreement with the latter that he should be insured, 
and that plaintiff should pay the premiums and be repaid his ex- 
penditures with interest and a certain sum in addition, out of the 
proceeds, and that the children of insured should be nominated as 
beneficiaries for the remainder. The insurance was effected in sev- 
eral companies, the children being named alone as beneficiaries in 
some, in others conjointly with the plaintiff, and the plaintiff alone 
being named in the policy in suit. 

Held, That one having no insurable interest may be designated as the 
payee of a policy procured by another. 

Held, That the insurance was effected on the insurable interest of the 
children, and such insurance could be effected by plaintiff as a trustee, 
even though he was named as beneficiary in some of the policies. 
The case was not affected by the fact that he was made sole bene- 
ficiary in one of the policies. 

Held, That plaintiff had an insurable interest as creditor, though his debt 
was less than the amount of the policy, end he was entitled to its 
payment from the proceeds of the insurance. 


Held, That refusal to accept tender of a premium excuses further tenders. 
—Reed vs. Provident Savings Life Assur. Society, 206. 


4, Or Creprror—MortGaGEE—TRANSFER OF TITLE. 


The policy issued to and insuring a lumber company was payable to a 
National Bank, and provided it should be void in case of change of 
interest or title, or if the title was other than sole and unconditional 
ownership; also that if with consent of company an interest existed 
in favor of a mortgagee or othr party having an interest in the prop- 
erty, its conditions should apply in the manner expressed relating to 
such interest as might be written upon or indorsed on the policy. 

Held, That while a mere general creditor has no insurable interest in the 
property of the debtor, he may become the representative of the in- 
sured and be entitled to sue as such where made the payee, with a 
right of recovery, however, subject to the condition of the policy. 

Held, That the conditions of the policy as modified by any slip attached, 
applied to the interest of the mortgagee. 

Held, That the policy was avoided by a contract of sale transferring posses- 
sion and agreeing to convey title, which vested the equitable title in 
the transferee. 

—Vancouver Nat. Bank vs. Law, Union & Crown Ins. Co., 27. 


5. Or VENDEE. 


The owner contracted to sell to the vendee, receiving part of the pur- 
chase price and giving him possession and assigning to him the 
policy of insurance. 
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Heid, The vendee had an insurable interest, and where no part of the 
purchase money was due and unpaid, was entitled to receive the in- 
surance money, though insolvent. The vendor was not entitled to a 
decree that it should be paid to him or used for replacement. 

—Zenor vs. Hayes, 142. 
See Rarmiroap. 


Miscellaneous Decisions (Insurable Interest)—Pages 190, 670. 


INSURANCE COMMISSIONER. See Poricy 1, 


Miscellaneous Decisions (Insurance Commissioner)—Page 285. 
INTEREST. See Proor or Loss. 
INTOXICANTS. See Appiication 3. 
INVENTORY. See Inon Sare 1, 2, 3; Risk 1. 


IRON SAFI. 
1. INvENToRY. 


The inventory was burned, but insured produced a brief summary of the 
different classes of merchandise on hand in lump sums. 

Held, That this did not comply with a policy requirement that an inven- 
tory should be kept in a fireproof safe and produced. 


a Arkansas Ins. Co. vs. Luther, 655. 


2. Surricrency or INVENTORY AND Books or ACCOUNT. 


The policy required a complete inventory to be taken within thirty days, 
unless one had already been taken within a year, and that the last 
preceding one should be kept in a safe. 

Held, That where insured, on finding a part of preceding inventory had 
been destroyed, took and kept a new inventory, but not the portion 
left of the old, there was a sufficient compliance. 

Held, That failure to keep a merchandise account as required is cured 
where the accounts show the sales, and with an inventory and in- 
voice book show amount of goods on hand. 

—Arkansas Ins. Co. vs. McManus, 636. 


3. VaLUATION—INVENTORY—F RAUD—WAIVER By AGENT. 


A denial of liability on the ground that insured was not the real owner, 
had over-valued his stock and failed to keep an inventory, justified 
an instruction regarding fraud on the part of insured. 

The by-laws provided that the agent had no power to waive the iron- 
safe clause, but the agent was authorized to receive premiums and 
transmit the policy when indorsed with his approval. 


Held, That his representation, when soliciting the policy, that the clause 
did not apply to a small business like that of insured was a waiver of 
the clause. 


Held, That the insured could not recover if he had falsely represented 
himself as the owner, but such representation was waived if the 
policy was issued with knowledge of the facts by the agent. 


Knowledge of such agent that no iron safe or books were kept was 
knowledge of the company. 


— Plunkett vs. Piedmont Mut. Ins. Co., 802. 


See Booxs or Account ; INcumMBRANCE 1; Lex Loci 1. 
VoL. XX XVII.- 69. 
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JURISDICTION. See Insotvency 1, 2. 


LAPSED POLICY. See Premium 7. 


LEX LOCI. 
1. Or Contract—IRon SaFE. 


A fire insurance contract made in Louisiana on property in that state 
and brought into another for the purpose of suit is to be construed 
as to the validity of the insurance and the construction of the iron- 
safe clause by the law of Louisiana. 


— ina Ins. Co. vs. Mount, 382. 
2. Or Poticy. 


The laws of Mississippi provided that all contracts for insurance on lives, 
property or interests in that state shall be deemed to be made 
therein. 

Held, That a policy made in another state must be construed according 
to the laws of Mississippi, regardless of its provisions. 


—Fidelity Mut. Life Ins. Co. vs. Miazza, 810. 


See AccripEnT 6; AppLicaTron 3. 


LICENSE. 
REVOCATION — DISCRIMINATION, 


The license to do business issued by an Insurance Commissioner is dis- 
cretionary, and he cannot be compelled to revoke such license by 
mandamus on the ground that a policy issued by the company is, on 
its face, in violation of the statutes. 

Where the policy provides that a policyholder shall receive a certain an- 
nual percentage of the premium receipts of the company in consider- 
ation of information furnished by him regarding agents and risks, 
the contract is a violation of the statute forbidding discrimination 
in the advantages or benefits receivable on a policy. 

—Cole vs. State ex rel. Dist. Attorney, 67. 


Miscellaneous Decisions (License)—Page 285. 


LIMITATION. 
1. Ervrecr or Writ oF Error. 


The policy provided that no suit could be maintained unless commenced 
within a year of the fire. ‘ 

Held, That where the original suit was in time, the limitation did not 
apply to writs of error sued out to review the proceedings, though 
such writs were now suits on the record. 


— Helbig vs. Citizens’ Ins. Co., 657. 
2. In Case or AccrpEnT Po.icy. 


The statute provided that the term within which action might be brought 
on an accident policy should not be limited to less than one year 
from the time the cause accrued. ‘The policy provided that it should 
be brought within six months after the disability terminated or be- 
came permanent. 


Held, That where the policy provided for a weekly payment in case of 
non-fatal injuries, for not more than fifty-two weeks, the cause of 
action in case of permanent disability accrued one year from the acci- 
dent, and a suit brought within six months thereafter was in time. A 
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statute providing that no stipulation in the policy issued by any com- 
pany limiting the time to less than one year after knowledge by the 
beneficiary applies to accident companies doing business within the 
state. 


—Kenny vs. Bankers’ Accident Ins. Co., 59. 


3. Ricutr to Parp Up Poticy. 


Shortly after default in the payment of premiums the insured wrote to the 
company inquiring about surrender values, and the latter replied, 
stating the amount, but stipulating that unless specifically agreed, 
the statement would not be binding after six months. At the end of 
six months the company marked the policies void and so reported 
to the insurance department. Nothing further was done until more 
than five years later suit was brought to recover such values. 


Held, That notwithstanding a limitation of time in the contract, a suit 
within five years would have been in time, but further delay was 
laches, which barred recovery. 


Held, That the company’s action in treating the contracts as void did not 
excuse the laches, nor would an allegation that a demand would 
have been met by refusal excuse a failure to make such demand. 


—Davwson vs. Equitable Life Assur. Soc. of United States, 179. 
4. Watver. 


Where the evidence shows an absence of good faith on the part of the 
insurer and an intention not to pay the claims the sixty-day limitation 
clause is waived 

—Springfield F. § M. Ins. Co. vs. Reynolds, 306. 


See Action ; APPLICATION 2 ; Proors oF Loss 3. 


Miscellaneous Decisions (Limitation)—Page 285. 
LIQUOR SELLING. See Benrvotent Society 2. 
LIVE STOCK. See Risx 2. 


MAIL. See Premium 13. 


MEASURE OF DAMAGES. 
For Wroncrut ReEpupiaTIon oF Po.uicy. 


Where the insured is in a condition of health to procure other insurance 
the measure of damages for the wrongful repudiation of a policy is 
the cost of procuring similar insurance in another company, less 
the cost of carrying the original policy, together with such profits or 
accumulations as might attach to it. 


— Krebs vs. Security Trust § Life Ins. Co., 136. 


See ARBITRATION 2. 


MEETING. 
Miscellaneous Decisions (Meeting)—Page 480. 


MEDICAL ATTENDANT. See Puysicran. 


MORTGAGE. See Titte 3; Trriz Insurance. 
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MORTGAGEE. 
KNOWLEDGE OF PoLticy—Acts oF MortGaGoR—PRooFs oF Loss. 


The policy, in compliance with the mortgage, was taken out for the 
benefit of the mortgagee as interest might appear. 

Held, That the mortgagee was entitled to its benefits, although he had 
no knowledge of its existence until after the fire, and it was available 
to both parties, regardless of its possession. 


When such policy was in the standard form and provided that no act of 
any other person than the mortgagee or those claiming under him 
should defeat it, the right of recovery was not affected by a subse- 
quent conveyance of the interest of the mortgagor or any other acts 
affecting the interest of the mortgagee. 

An offer of payment by the company without interest or costs, several 
months after beginning of suit, was no defense to the suit. 

The duty of compliance with a provision regarding the furnishing of 
proois of loss and arbitration rested solely on the mortgagor. The 
company, however, was not liable until such provisions had been 
complied with and an opportunity had been given to replace. 

—Union Institution for Savings vs. Phanix Ins. Co., 43. 


See INsuraBLE INTEREST 4 ; TITLE 2, 6. 


Miscelianeous Decisions (Mortgagee)—Pages 478, 660, 672. 


MORTGAGOR. 


Miscellaneous Decisions (Mortgagor)—Page 287. 


MUTUAL INSURANCE. 
CHANGE OF BENEFICIARIES. 


Section 6638, Cobbey’s Ann. St., 1903, relative to mutual accident insur- 
ance companies, providing that any member shall have the right at 
any time with the consent of such corporation to designate a new 
and different beneficiary, held to require the consent of such corpo- 
ration, notwithstanding the by-laws of the company provide that a 
beneficiary may be changed upon the written application of the 
member to the secretary. 

A member of a mutual accident insurance association wrote a letter to 
the association requesting the substitution of a different beneficiary. 
In reply thereto the association wrote to him, requesting him to fill 
out the blank on the policy intended for use in designating a change 
of beneficiaries. Thereafter the assured made no move in the mat- 
ter. Held insufficient to bring about a change of beneficiaries. 


The declaration of the officers of a mutual insurance company fixing the 
amount of benefits less than that provided by the contract and by- 
laws cannot become a part of the contract, unless it was made 
known to the assured when he became a member, or was legally 
adopted thereafter. 

—Urick vs. Western Travelers’ Acc. Ass'n, 823. 


See REINSURANCE 4, 


Miscellaneous Decisions (Mutual Company)—Page 48o. 
NEGLIGENCE. See Accrmpent 11; SuBroaartion. 


NET VALUE. See Temporary INsurAnce, 
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NOTICE. See Accrpent 6, 7, 8; CaNcEeLLATION 3; OTHER INSURANCE; 
Premium 9; REPLACEMENT. 


Miscellaneous Decisions (Notice)—Pages 189, 475, 670. 
OCCUPATION. See Accripent 5, 6; Proors or DEata 3. 


OTHER INSURANCE. 
Novick oF, 


A fire insurance company which, through its agent, has either actual or 
constructive notice of the existence of outstanding insurance upon 
property when it issues a policy upon the same property, is estopped 
from insisting upon a clause in the policy whereby it is to be void 
if there be outstanding insurance. 


An indorsement upon an insurance policy susceptible of two construc- 
tions will be construed most strongly against the insurer. 


—Insurance Co. of North America vs. De Loach § Co., 682. 
See ADDITION ; CANCELLATION 1 ; CONTRIBUTION. 


Miscellaneous Decisions (Other Insurance)—Page 286. 
PAID-UP POLICY. See Limurration 3 ; WirFe’s Poticy, 2. 


PAROL CONTRACT. 


WHEN VALID. 


A verbal contract of insurance to run longer than one year is not within 
the statute of frauds, since the contingent time of performance may be 
within the year. 


—American Central Ins. Co. vs. Leake, 147. 


PAYMENT. See Premium 1, 3, 10, 11; Premium Nore, 3. 4. 


PHYSICIAN. 


Miscellaneous Decisions (Physician)—Page 96. 


PLEADING. 
Miscellaneous Decisions (Pleading)—Pages 477, 478, 480. 


FOLICY. 
1. AvuTHority. oF COMMISSIONER AS TO StatuTORY Form. 


A statute required companies to file with the Commissioner a form of 
the policy to be issued, and if he did not approve the form no such 
policy could be issued, 

Held, That the Commissioner was entitled to consider the substance as 
well as the form. 

Where a statute provides that the policy shall contain in substance cer- 
tain provisions, if they are so contained their form may be varied 
by additional provisions beneficial to the insured which do not 
diminish the substance of the requirements. 

Where the statute required that the policy and application should con- 
stitute the entire contract, a policy provision that it should consti- 
tute the entire contract must have the words “and the application” 
added. 

Where the statute provides that companies shall not transact more than 
one kind or class of insurance, except that certain life companies 
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may issue health and accident insurance, and that contracts for cer- 
tain classes of insurance specified in a previous section should be 
in separate policies, life, accident and health insurance cannot be 
joined in the same policy. Nor can health or accident provisions 
be incorporated in a life policy as a subsidiary feature. 
—Hitna Life Ins. Co, et al. vs. Hardison Ins. Con’r—Travelers Ins. Co. 
vs. Same, 818. 


2. ConstTrucTION OF RENEWABLE TERM AS TO PREMIUM. 


An annual renewable-term policy provided that “this form of policy 
might be exchanged at any time after the insured attains the age of 
sixty years for one on the level or uniform premium plan for the 
same amount at the unchanging rate for the then actual age at- 
tained as printed below”. Under the heading “level premiums to 
secure $1,000 payable at death, other amounts in the same pro- 
portion”, was printed below a table of ages from sixty to sixty-five 
inclusive, with their corresponding rates, and below the latter the 
character “&c.” 


Held, That the character “&c.”’ meant and so on for the succeeding 
ages corresponding increases of premium rates, not that the rate for 
sixty-five applied to all successive ages, or that the policy was au- 
tomatic, fixing the last named rate as that which would apply to 
all following ages, regardless of application being made. 

—W. O. Jones et al. vs. Provident Savings Life Assur. Society, 358. 


3. Wauat 1s CoMPLIANCE AS TO STATUTORY REQUIREMENTS. 


A policy provision for thirty days of grace is not a substantial compli- 
ance with a statutory requirement of one month of grace. 

Where the statute required that the policy and application should con- 
stitute the entire contract, and that statements should be deemed 
representations and not warranties, and that no statements in the ap- 
plication shall be used as a defense unless written, and a copy of the 
application be attached to the policy, a policy provision that the 
policy was the entire contract and was free of conditions as to 
residence, occupation, habits of life, and manner, time or place of 
death, was not a substantial compliance. 

Departures from the exact statutory provisions must be in every respect 
as favorable to the insured. 

A policy made incontestable from date is against public policy, and not 
a compliance with a statute making it incontestable two years from 
date. 

A policy providing for reinstatement upon the payment of arrears with 
interest is a substantial compliance with a statutory provision for 
reinstatement on payment of overdue premiums and other indebted- 
ness with interest. 

A table with a statement sufficiently showing loan values was sufficient 
compliance with a statutory requirement of such a table. 


Where the statute required the application and policy together to consti- 
tute the contract, a policy provision that it constituted the contract 
is not compliance. 


The right of third parties to be heard regarding the constitutionality of 
a statute considered. 


A statute authorizing the Insurance Commissioner to pass on the val- 
idity of policy forms and prescribing standard forms of policies is 
constitutional. 


— New York Life Ins. Co. vs. Hardison Ins. Com’r.—Mutual Benefit Life 
Ins. Co. vs. Same, 848. 


See Contract; INCONTESTABLE Poricy. 


Miscellaneous Decisions (Policy)—Pages 95, 480, 767. 
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PREGNANCY. See AppricaTion 4. 


PREMIOM. 
1. ACKNOWLEDGMENT OF PAYMENT—EXTENSION OF TIME. 


Where the policy agrees to pay the sum insured in consideration of a 
specified premium to be paid in cash, on or before its delivery, and 
that it shall not take effect until delivery and payment of the pre- 
mium, its delivery is a conclusive acknowledgment of such payment 
which estops the company from forfeiting the policy for nonpay- 
ment when due. 


But the company is not estopped from proving by a written contract 
made at the time of, or prior to, such delivery that an extension of 
time had been granted for a payment of all or parts of the premium, 
and an agreement that, if not so made, the insurance should cease. 


Such extension of time without such written agreement or a written 
agreement made subsequently for a valuable consideration, waives 
forfeiture for nonpayment of any part of the premium. 

The fact that evidence erroneously rejected would have been futile does 
not prove that the rejection was not prejudicial, since otherwise 
other evidence might have been introduced or the course of the 
trial changed. 


— Mutual Reserve Life Ins. Co. vs. Heidel, 751. 


2. AUTHORITY OF AGENT. 


The policy provided for payment to the home office or to an agent, upon 
the presentation of an oftcial receipt, countersigned by the party re- 
ceiving the premium, and that the company should not be bound by 
any representations made, except in writing by an officer. The in- 
sured could not read English and had not caused the provisions of 
the policy to be read. 

Held, That the possession of such receipt would be evidence that the 
party was an authorized agent, but without it the insured has no 
right to assume that the party is an agent authorized to receive pre- 
miunis after the first. The statute making a party negotiating the in- 
surance agent of the insurer applies only to the first premium. 

Held, That the apparent scope of authority of a soliciting agent is lim- 
ited to the receipt of the first premium. 


Held, That evidence that the second premium was paid to the agent who 
failed to give an official receipt is inadmissible to vary the contract. 
—Lauze vs. New York Life Ins. Co., 214. 


3. Detivery By AGENT WirHOoUT PAYMENT, 


Where the application for a policy of life insurance and the policy itself 
both stipulated, in effect, that the policy should not become binding 
upon the insurance company until the first premium had been paid 
during the geod health of the applicant, and the agent of the insur- 
ance company agreed with the applicant to accept the latter’s note 
in payment of the first premium, there being no question as to the 
agent’s authority to make this agreement, the execution and delivery 
by the applicant of his said note, or the actual payment of the first 
premium, during the good health of the applicant, was a condition 
precedent to the liability of the insurance company upon said policy. 


It appearing from the evidence introduced by the plaintiff that the appli- 
cant died before the policy was delivered, and without having paid 
or tendered the amount of the first premium, and without having 
tendered or delivered to the company or its agent his note in payment 
of said premium, the court did not err in granting a nonsuit in an 
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action brought by the administrator of said applicant upon said 
policy of insurance. 


—Clark vs. Mutual Life Ins. Co., 93. 
4. Demanp Nor a WAIVER OF. 


The policy and a note given for the premium both provided that if the 
latter was not paid when due the policy should be void. It was not 
so paid and was placed in the hands of an attorney for collection, 
who made unsuccessful efforts to collect it. 

Held, That the forfeiture was not waived by the demand for its payment. 


—Iles vs. Mutual Reserve Life Ins. Co., 859. 
5. KvipENCE AS TO PayMENT OF—DELIVERY OF POLICY. 


A request for a new policy on different terms, followed by a statement 
that the policy had been burned, was not evidence of the acceptance 
of a prior policy. 

An agent, when obtaining insurance for himself from his principal, is 
not acting as an agent. 

Acknowledgment of receipt of premium in a policy is simply prima facie 
evidence which places the burden on the company to prove the con- 
trary. The delivery of such a policy without demanding payment 
presumes the granting of credit. The agent might testify properly 
that such credit had not been asked for. But the refusal of such tes- 
timony is harmless where the agent testified that the company had 
no other agreement regarding the payment of premiums than what 
was contained in the policy. 

Where in such case the policy had been delivered for acceptance within 
sixty days, a letter from the agent demanding its return or the pay- 
ment of premium, written after the sixty days, was admissible. 

Where there was evidence of an extension of credit a refusal to charge 
that the policy did not take effect unless the premium was paid, or 
that the right of recovery depended on strict compliance with its 
terms, and a submission to the jury as to whether the policy was de- 
livered as a binding contract. were correct. 


—Cauthen vs. Hartford Life Ins. Co., 675. 
6. Marine sy AGENT. 


The insured was accustomed to pay his premiums by mailing a draft to 
the agent on the day when they were due, and were accepted and 
retained without objection. 

Held, That this was a waiver of the forfeiture clause of the policy which 
precluded the company from claiming a forfeiture for the non- 
receipt of premiums when due, where the premiums had been simi- 
larly mailed. 


—Krebs vs. Security Trust § Life Ins. Co., 136. 
7. Non-PAYMENT IN THE CasE oF LAPSED Poticy—REINSTATEMENT BY AGENT. 


The policy was sent to insured by the agent with request that he would 
send the quarterly premium, which the agent had advanced himself, 
to the company. Much correspondence ensued, the insured setting 
forth his temporery inability to pay, and finally sending a note with 
request that the agent should use it if possible to keep the insur- 
ance in force. The note remained unpaid when due, and insured 
declared his inability to pay aid the necessity of having the policy 
lapse. The agent urged him to endeavor to pay, but after carrying 
it for some weeks longer and the note and quarterly premium being 
unpaid, and receiving no satisfactory response to his requests from 
the insured, the policy was canceled on the books. 


Held, That the insured had virtually agreed to let the policy be lapsed, 
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and the statutory notice required before lapsing for non-payment of 
premium was unnecessary. 

Held, That waiver of payment during a specified time is only available 
to insured where payment is made or loss occurs within the time. 
Held, That the reporting by the company to the Commissioner of the 
policy as in force, where it was understood to so report regarding 
policies of which renewal receipts had been sent on which no re- 

turns had been yet made by the agents, did not affect the case. 


Held, That a general agent could not reinstate a lapsed policy. 


Held, That the company was not estopped from defending on the ground 
of nonpayment of premium by a letter from the president stating 
that nothing had been paid and the contract had never been com- 
pleted. 


— Weston vs. State Mut. Life Assur. Soc., 702. 
8. NoN-PAYMENT OF ORDER ON EMPLOYER — REINSTATEMENT. 


accident policy provided that the premiums were to be paid in in- 
stallments by orders on the employer of insured out of his wages 
in May, June and July, and if any installment was not paid when 
due the policy should be void, and could only be reinstated at the 
option of the insurer by tendering payment of premium at its office, 
and that such reinstatement should only take effect from time of 
payment and there should be no liability for loss during the interval 
while the payment was in arrears. The insured earned no wages in 
May and did not pay the installment, and shortly after died, after 
which two installments were paid, but were tendered back by the 
company on learning the facts. 
Held, That the policy was not in force at the time of death. 


—Sewell vs. Continental Casualty Co., 872. 


9. Notice WHEN Due. 


The policy provided for the payment of a monthly premium, and that 
it should be in force only so long as payment was made in advance 
without notice. The insured was provided with a book containing a 
notice that to keep the policy in force the premium must be paid 
as required to the collector, or if he could not be found a check 
must be sent with the book to the company. During ten months a 
notice was monthly mailed to insured as to when the premium was 
due, with a stamped envelope for sending it and the book to the 
company. Insured went to the office as usual to get the notice and 
pay the premium, but none was there, and, believing it was neces- 
sary to receive the notice before paying, did not pay. He was 
killed a few days later. 

Held, That the company had led the insured to believe that it was neces- 
sary to receive the notice, and was estopped from setting up non- 
payment of premium. 


—Knoebel vs. North American Accident Ins. Co., 376. 


10. PaymMEeNT To AGENT WHEN AUTHORIZED. 


Forfeitures for nonpayment of premiums in case of a life policy are 
not favored in law, and any conduct on the part of the company 
which leads a party to honestly believe that upon compliance with 
a certain course no forfeiture will be incurred will act as an es- 
toppel. 

Where the agent showed cards from the company describing him as a 
special agent, and insured had never been notified of his lack of au- 
thority to collect renewal premiums except by a printed notice on a 
receipt which she had not read, and the company had accepted such 
payments to him there was ground for a jury to find that the com- 
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pany was estopped to set up his lack of authority where he had 
failed to turn over the premium collected. 


—State Life Ins. Co. vs. Murray, 522. 


11. Payment WitHovut Recerpr. 


The policy provision that premiums might be paid to an agent only 
on the production of an official receipt from the company is waived 
by the acceptance of premiums without the production of such re- 
ceipt with knowledge of the facts by the company. 

The erroneous admission of a statute of another state regarding the 
payment of premiums is cured by a subsequent instruction that such 
statute did not apply. 

Where the beneficiary testified to having paid the premiums, testimony 
of conversation with her by the witness is admissible to sustain it. 

— Matthews vs. Metropolitan Life Ins. Co., 446. 


12. Riecut to Return or 1n Case or TITLE INSURANCE. 


The holder of a policy of insurance issued by a real estate title insurance 
company is, upon a cancellation or annulment of the policy by a 
judicial decree declaring the company insolvent and appointing a 
receiver to wind up its affairs, entitled to a return of a propor- 
tionate part of the premium paid therefor, measured by the time 
elapsing between the date of the policy and the date on which the 
company was so adjudged insclvent. 

The policyholder is not entitled to the return of that part of the pre- 
mium which the application for insurance stipulated might be retained 
by the company for its services in investigating the title insured. 

—State ev rel. Schaefer, Public Examiner vs. Minnesota Title Ins. § Trust 

Co., 982. 
13. Sent py Mar To Foreign Company—HEALTH. 

The power of attorney of a foreign insurance company authorizing the 
Insurance Commissioner to accept service while any outstanding 
liability exists is not revoked by the company’s withdrawal. 

Where the company authorizes premiums to be sent by mail to the 
home office, it is sufficient to avoid forfeiture that they are deposited 
in time to reach the office, though they fail to do so. 

Where the policy is forfeited by its terms because the premium is not 
mailed in time, the application of the draft for the money to the 
premium by the insurer waives the forfeiture, but if the premium was 
only accepted on condition of good health this constituted a defense 
unless the insurer had notice of the breach of condition. 

Where a premium was accepted when too late only on condition of good 
health, which the insured could not fulfill, the acceptance of subse- 
quent premiums in ignorance of the facts was not a waiver. 


A statutory penalty for refusal to pay after demand does not attach 
where no demand was made before suit. 


— Mutual Reserve Fund Life Ass’n vs. Tuchfeld, 536. 


See AssessMENT ; CANCELLATION 2 ; INcUMBRANCE 3; INDUSTRIAL PoLicy 1; RE- 
TURN Premium ; Pouicy 2 ; Teanenne INSURANCE. 


Miscellaneous Decisions (Premium)—Pages 287, 383, 767. 


PREMIUM NOTE. 
1. As PayMENT WHEN GIVEN TO AGENT. 


The policy provided that it should not be in effect until actual payment 
of premium and delivery while in good health, and that no agent had 
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authority to give credit for or extend the time of payment of pre- 
mium., 

Held, That a note given the agent for the premium at the time of de- 
livering the policy was not payment. 

Held, That a receipt given by the agent for the premium which pro- 
vided that if not paid at maturity the policy should be void, is open 
to explanation by parol evidence that no payment had been made 
and that the policy had been terminated by nonpayment of the note. 

—Batson vs. Fidelity Mut. Life Ins. Co., 678. 


2. AvTHORITY OF AGENT. 


Evidence of the agent was admissible to show that a deceased policy- 
holder had agreed to return the policy if the note given for the 
premium was not paid at maturity. 

An authority given the agent to accept such notes conditioned on his 
personal responsibility for their payment was sufficient to render 
the company liable on the policy in case of death, where the note 
was not paid at maturity. 


Where the company in such case requested the court to allow credits 
for the unpaid premium after verdict for the plaintiff, which was 
done, the company may not object that the premium was not paid. 


Held, That payment of premium was waived by the authority given to 
the agent to take notes upon his assumption of responsibilty for 
their payment. 


—Clark vs. Home Fund Life Ins. Co., 380. 


3. AUTHORITY OF AGENT—CONSTRUCTION OF RIsK. 


Tne policy, as well as the notes given for premiums, provided that it 
should be void so long as any note remained due and unpaid and the 
whole amount of premium should be considered earned. 


Held, That the company was not liable during such default in payment. 


Held, That where it was claimed that an agent had extended the time of 
payment, his authority to grant such extension must be shown. 


Held, That authority to solicit insurance, receive applications, receive and 
deliver policies and collect premiums was not authority to extend 
such time of payment. 

Heid, That a policy insuring horses, hay, wagons, harness and corn in a 
barn did not cover lap robes, whips, use of horses nor loss of profits. 

Evidence of what was said and done by the insurer in an effort to com- 
promise was not admissible. 

—American Ins. Co. vs. Hornbarger § Harris, 289. 


4. NON-PAYMENT OF—REINSTATEMENT. 


The policy contained the forfeiture clause of which the defendant availed 
itself, when the insured failed to pay in accordance with the condi- 
tions and terms of the policy. 

The insured was notified and was called upon to pay the note represent- 
ing the past-due annual premium. The uncontradicted testimony of 
the attorney representing the defendant was that time to pay the 
note representing the premium was given, and that after its maturity 
it was collected on the expressed understanding that it was paid in 
payment of a past due premium, and that he, the insured, had no 
claim on the policy. 

Written statement of the insured to the immediate members of his family 
proven. 


The testimony produced by plaintiff did not overcome the direct testi- 
mony produced by defendant. Payment of the note made by the late 
insured was demanded fox asserted protection which the insured had 
received and in regard to which he consented. He (the insured) had 
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a right to enter into this agreement, and so was bound by it and so 
is the benenciary. 

The failure to pay the note for the third annual premium on a policy of 
insurance containing the forfeiture clause again expressed in a re- 
ceipt, which was given by the defendant company to the insured, is 
fatal to a claim to recover on the policy. 

Failure to pay the needful premium to reinstate the policy and failure 
to furnish health certificate, as required by its terms and conditions, 
precluded the beneficiary from recovering. 

The policy was rendered void. 

Time was of the essence of the contract, for it was stipulated. 

Lesseps vs. Fidelity Mut. Life Ins. Co., 875. 


5. Vaipity oF. 


After the policy had been forfeited for nonpayment of premium the 
company waived the forfeiture and accepted a premium note pro- 
viding that, if not paid when due, the premium should be considered 
earned, and the amount payable without reviving the policy or any 
of its provisions. 

Held, That in the absence of fraud, the insured was bound by such provi- 
sion, though he signed the note without reading it. 


Held, That the insured could not claim that the note was in conflict with 
a policy provision that no agreement varying its terms should be 
valid unless signed by the president or secretary. 


—Duncan vs. Missouri State Life Ins. Co., 664. 


See AGENT 7; APPLICATION 5; RESCISSION. 


PROHIBITED RISK. - 
GASOLINE—KNOWLEDGE OF AGENT—EXPLOSION. 


The policies on the building provided they should be void if gasoline 
was used on the premises. The policies provided that no agent could 
alter their terms except by indorsement on them. Afterward poli- 
cies issued through the same agents by one of the companies to 
tenants in the building through indorsement permitted the use of 
gasoline without the knowledge of the owner of the building. Both 
companies, though separate entities, were substantially one in their 
business operations, the agents being the same and reporting to the 
same parties. 


Held, That the knowledge of the agents was the knowledge of the com- 
panies, and the policy on the building was not void in case of damage 
by fire and explosion of gasoline. 

Held, That agents authorized to fill out, issue, renew, countersign and 
cancel policies have power as general agents to modify the contract, 
though it provides that it can only be so modified by written indorse- 
ment. 

The agents in this case will be presumed to have in mind the policies to 
the owner when granting the permit to the tenant. 


Where the insurer, with knowledge of the breach of contract, takes no 
action, it will be presumed to be waived. 


Reformation of the contract is not necessary to sustain a plea of waiver. 


Where a fire precedes and causes an explosion the company is liable for 
damages directly caused by the explosion, though losses from explo- 
sion are excepted from the policy, and in case of doubt the question 
of precedence is for the jury. The fire, however, must be actual, ac- 
cording to the commen acceptance of the term, and not the mere 
lighting of a match or gas jet. 
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Where the explosion precedes fire the burden. is on the insured to show 
the damages from the latter. ‘But the burden is on the insurer to 
show that the loss was due to a cause excepted from the policy. 


— German-American Ins. Co. vs. Hyman.—German Alliance Ins. Co. vs. Same, 
251. 


PROOFS OF DEATH. 
1. As Evipence or Fravup. 


. 


Where the proofs of death furnished by the beneficiary contradicted 
many of the material representations in the application it was error 
to exclude the proofs and the application offered in order to show 
fraud by the applicant. 


—Supreme Lodge Knights of Pythias vs. Bradley, 657. 


2. Watver oF MISREPRESENTATION. 


The insured was taken with her last illness twenty days after the date of 
her application. In connection with the proofs of death a physician 
stated that he had only attended her for a slight pain, that she had 
worked almost every day during the four years he had known her. 
The company, with knowledge of the fact, called for further proofs, 
putting the insured to considerable trouble, and finally denied its 
liability for false representations in the application that no physi- 
cian had been consulted in ten years. 

Held, That the company had not waived the falsity of the representations, 
since the statement might be supposed to refer to a period subsequent 
to the application, another physician being named by her as her 
regular attendant. 

The company did not admit liability by proposing a compromise and 
causing the claimant to consult an attorney. 

—Security Mut. Life Ins. Co. vs. Calvert, 184. 


3. Watver oF OccupPATION. 


The policy provided it should be void if the insured became a fireman 
without consent. He was killed while acting as such. Blank proofs 
were sent which provided that the company waived nothing as to its 
liability in sending them. They were not used, but other proofs 
were forwarded showing cause of death, which were refused, the 
company insisting on the use of its own forms, another set of which 
was sent. 

Held, That the company did not waive the provision by sending the sec- 
ond set after receiving the proofs showing cause of death. 

—Elhart vs. Pacifie Mut. Life Ins. Co., 78. 


See AppiicaTIon 1, 15; AssessMENT 2. 


Miscellaneous Decisions (Proof of Death)—Page 96. 


PRGOF'S OF LOSS. 
1. As EVIDENCE. 


Where the evidence of false statements in the application is convincing 
and uncontradicted, the court may rule as a matter of law, otherwise 
the question is for the jury. 

Proofs of loss put in evidence by the insured are admissible only to 
show compliance with the policy, and not to establish admissions 
against the insured, for which they must be offered by the defendant. 

—Mutual Life Ins. Co. vs. Rain, 845. 
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2. SUFFICIENCY OF. 


An inventory of property lost was sent to the company, as required by 
the policy, but was not signed or sworn to as required. An adjuster 
was then sent who, with the aid of the inventory, investigated the 
loss and offered a compromise settlement. The inventory was re- 
tained without objection. 

Held, That a complaint that the conditions of the policy were fulfilled, 
and that no further proof was demanded was sufficient to sustain a 
claim that strict compliance as to proofs were waived, and the facts 
were sufficient to sustain such a finding by the jury. 

— Glazer vs. Home Ins. Co., 203. 


3. SUFFICIENCY OF—LIMITATION, 


A waiver is the intentional relinquishment of a known right, and involves 
the act of only one of the parties to a contract. An estoppel in- 
volves the acts of both parties and may arise where there is no in- 
tention, as in a waiver to mislead one of them to his prejudice. 


The company pleaded failure to give notice and proper proofs of loss 
within the required time. The plaintiff replied that a true and ac- 
curate list of the property and the loss was given within the required 
time, which was accepted without objection in season to repair any 
omission, and offer was made to furnish such further proof.as might 
be required. 


Held, That the replication set up a waiver rather than an estoppel as is 
sufficient to put the question as to such waiver in issue. 


Held, That where the company alleged that no suit had been brought 
within the required time, a replication that on certain days within 
the time the company assured the plaintiff that it would pay if no 
suit were brought, and that the plaintiff relied on the assurance and 
delayed until the time had expired, and denied that the plaintiff 
failed to give notice, the replication was not a departure and does 
not both traverse and confess and avoid the plea. 

— Webster vs. State Mut. Fire Ins. Co., 517. 


4. VaLuatTion oF Goops—WAIVER OF EXAMINATION, 


A clause stipulating for the forfeiture of a contract should not be aided 
or given effect by construction in a case where the plain meaning of 
the language used does not require it. 


A stipulation for the forfeiture of an insurance policy is waived by con- 
duct of the insurer inconsistent with his right or intention to claim 
such forfeiture. 


Where the value of a stock of merchandise is a relevant fact, and no 
more accurate evidence is under the circumstances obtainable, the 
owner of such stock and witnesses acquainted with the value of the 
different articles of which it is composed, and who have observed the 
same for the purpose of estimating the value thereof, may give their 
opinion of such value. 

Where the value of the goods destroyed is greater than the amount of 
insurance thereon, such value is immaterial to the risk, and the mak- 
ing by the assured after loss of an affidavit in which the value is 
overstated will not constitute a defense to the action upon the policy 
under a clause providing that the same shall be forfeited in case of 
any fraud or false swearing by the assured touching any matter re- 
lating to the insurance either before or after loss. 


The provision of an insurance policy that the assured shall, in case of 
loss, submit to an examination under oath by any person named by 
the insurer is waived by a denial of all liability under the policy, and 
a failure to demand such examination until long after the commence- 
ment of the action on the policy. 
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The provision in a policy of fire insurance that the policy is payable 
sixty days after due notice and satisfactory proofs of the same are 
made by the assured, and received by the insurer, is waived by such 
action of the insurer as waives proof of loss, and in such case interest 
should be computed from the date of loss. 

—dJensen et al. vs. Palatine Ins. Co., Limited, 593. 


5. WaAltver oF Pouicy VIOLATION. 


The policy provided that it should not be liable for a loss resulting from 
an open fire kindled within forty feet of the building. The loss so 
resulted. Directors who came, according to the by-laws, to adjust 
the loss, upon learning the facts, stated that they could not do so, 
but advised proofs, which were prepared, be submitted to the direct- 
ors, which was done and, upon being notified, insured traveled some 
forty miles to attend their meeting, but no action was taken. 

Held, That the question was not one of waiver, but of equitable estoppel 
to set up the violation of the policy, and that the company was not 
estopped by its action to deny liability. 

— Draper et al. vs. Oswego County Fire Relief Ass'n, 220. 
6. Watver or TIMELY. 


Where an insurance policy stipulates that proofs of loss must be fur- 
nished by the insured to the insurer within sixty days after the fire, 
but contains no express provision that the policy shall be void or 
forfeited upor failure to furnish proofs as required (the policy ex- 
pressly declaring that the happening of certain other contingencies 
shall void it), and there are further provisions in the policy that the 
loss thereunder shall not be payable until sixty days after such 
proofs are furnished, and that no suit on the policy shall be sustain- 
able until after full compliance by the insured with all its require- 
ments, nor unless commenced within twelve months after the fire, 
held :— 

The failure of the insured to furnish proofs of loss within sixty days 
from the fire will not work a forfeiture of the policy. 

The failure of the insured to furnish proofs of loss at least sixty days 
before the expiration of twelve months from the fire, unless there be 
a waiver of such proofs, will prevent the maintenance of a suit on 
such policy. 

Proofs of loss, in the absence of a waiver thereof, must be furnished 
within a reasonable time from the fire, or a suit on the policy can- 
not be maintained. 


An absolute refusal by the insurer to pay, made before the expiration 
of the reasonable time within which the insured must furnish such 
proofs, will be a waiver thereof; but such refusal made after such 
reasonable time has expired will not be a waiver of such proofs. 

Civ. Code 1895, § 2140, providing for the recovery of damages and at- 
torney’s fees against insurance companies, is not violative of section 
1 of the Fourtenth Amendment to the Constitution of the United 
States, nor of any of the provisions of paragraphs 2, 3 and 4 of 
article 1 of the Constitution of the state of Georgia. 

—Harp vs. Fireman’s Fund Ins. Co., 629. 


See MorTGAGEE. 
PUBLIC POLICY. See Cries. 


RAILROAD. 
INSURABLE INTEREST AS WAREHOUSEMAN. 


The policy stated that it attached upon the property, interests and legal 
liability of a railroad and described contents of buildings insured as 
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property its own for which it was legally liable, or held as carriers 
or warehousemen or under bills of lading. 

Held, That in the absence of a provision for the benefit of whom i it might 
concern. or its equivalent, the policy did not cover the interest of a 
third party, the owner of the merchandise which it held as a ware- 
houseman and for which it was not liable. 

— Washburn-Crosby Co. vs. Home Ins. Co., 998. 


See SuBROGATION. 


Miscellaneous Decisions (Railroad)—Page 480. 


RECEIVERSHIP. See BEnEvoLent Society 1; Sarety Funp. 


REFORMATION. 


AUTHORITY OF AGENT. 


One having knowledge of the scope of an agent’s authority is bound by 
such knowledge. 

Where the agents for the insured applied for insurance on a form in 
common use, and the policies were issued in such form, it was not 
entitled to have them reformed to cover only part of the property 
on the ground that the agents stated at the time of issue that they 
desired only such part covered, and that the rate was not adequate 
for the whole. 

The company cannot apply for such reformation on the ground of mis- 
take after the loss, and after copies of the policies have been several 
months in its possession. 

— National Union Fire Ins. Co. et al. vs. John Spry Lumber Co., 943. 


See AGENT 1. 


REINSTATEMENT. See Premium 7, 8; Premium Norte 4, 


REINSURANCE, 
1. Laasriity 1n Case or INSOLVENCY. 


“A contract of reinsurance provided among other things that after the 
reinsured had adjusted, accepted proofs of or paid the loss, it should 
forward a proof of its claim to the reinsurer, together with copies 
of the original proofs and other papers connected with the same, 
and that each entry under the contract should be subject to the 
same conditions, stipulations, risks and valuation as those assumed 
by the reinsured, and the loss should be payable in the same man- 
ner and upon the same terms and conditions as that of the original 
insured, and in no event should the reinsurer be liable for an amount 
in excess of the sum actually paid to the original insured. 

Held, That actual payment of the loss was not essential to establish the 
liability of the reinsurer. 

Held, That the liability of the latter was determined by the liability of 
the reinsured, not by the amount that it might be able to pay in 
case of insolvency. 

—Allemannia Fire Ins. Co. vs. Firemen’s Ins. Co., 316. 


2. Or AssEssMENT CoMPANY=RIGHTs oF MEMBERS. 


A contract by which one company reinsures all its risks in another and 
transfers its assets and closes business is not binding on its policy- 
holders, who may maintain a right of action for breach of contract. 
But the policyholder is put to his election, and if he accepts the 
reinsurance he is bound by the contract between the companies. 
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A company on the fixed premium plan so took over another on the as- 
sessment plan, assuming the liabilities of the latter, subject to its 
existing or future charter and by-laws. It then amended its by-laws 
to require fixed premiums from the policies taken over, according 
to the attained age, with certain provisions regarding interest and 
policy liens. A member of the reinsured company received a copy 
of the by-laws and a policy from the reinsurer stating the amount of 
lien, with an option to pay in installments which were less than 
the accumulating interest, so that the lien kept increasing. He 
paid the installments until the policy matured. 


Held, That by accepting the policy he was bound by its terms. 


—Northwestern Nat. Life Ins. Co. vs. Gray.—Gray vs. Northwestern Nat. 
Life Ins. Co., 757. 
3. Ricut or Recovery. 


A company reinsured a part of its risk with another under a covering 
note until the policy could be issued. Subsequently the reinsurer 
requested the risk to be placed elsewhere and a covering note was 
secured from another company, and the note of the first compamy at 
the same time returned to it. Unknown to the parties the risk had 
burned on the day preceding the return of the note. 


Held, That the note was returned under a mistake of fact and the re- 
insured was entitled to recover from the first reinsurer. 
—Traders. Ins. Co. of Chicago, Ill., vs. Aachen § M. Fire Ins. Co., 733. 


4, Vaurprry oF By MutuaLt Company. 


Mutual fire insurance companies organized under the provisions of chap- 
ter 45, p. 257, Sess. Laws, 1897, are not authorized to transact a re- 
insurance business. 


A contract of reinsurance made by a mutual insurance company, organ- 
ized under the provisions of chapter 45, p. 257, Sess. Laws, 1897, is 
ultra vires, and assessments cannot be collected on account of such 
policy. 

In an action by one insurance company against another, both of which 
were organized under the provisions of chapter 45, p. 257, Sess. Laws, 
1897, to recover assessments on policies of reinsurance, the reinsur- 
ing company is not estopped from pleading the defense of ultra vires. 

—Allison vs. Fidelity Mut. Fire Ins. Co.—Howell vs. Leigh, 602. 


See BENEVOLENT Society 1. 


Miscellaneous Decisions (Reinsurance)—Page 286. 


RELEASE. See Inpustrriau Pottcy 1. 
REMOVAL. See Risk 2. 
RENEWABLE TERM. See Poticy 2. 


RENTS. 
Miscellaneous Decisions (Rents)—Page 672. 


REPLACEMENT. 
Novice oF, 


A notice of election to rebuild must be clear, and the replacement must 
be made within a reasonable time. Such notice given provisionally, 
unless the insured consents to accept a cash compromise and there- 
by attempting to force an acceptance of the latter, is not effectual. 


VoL. XXXVII.—70. 
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Where the insurer failed to give proper notice of such election, the in- 
sured was entitled to repair after the time had passed in which no- 
tice could be given. 


—German Ins. Co. vs. Hazard Bank, 431. 


RESCISSION. 
Recovery Back oN Premium NorE—ACCEPTANCE OF PoLicy 


The insured applied for a policy and executed his premium note. He 
accepted a different policy from that applied for, and gave a receipt 
for it and paid his first note without objection. 

Held, That he was not entitled, four months later, to rescind the con- 
tract and receive back the money paid on the note. 

—-Smith etal. vs. Smith, 690. 
See AGENT 9. 


Miscellaneous Decisions (Rescission)—Page 960. 
RETURN PREMIUMS. See AcEnt 3; INsouvency 3. 


RISK. 
1. BEGINNING oF INVENTORY. 


The policy was dated December 22d, and issued in a day or two, but was 
corrected as to the amount of insurance on the 29th of January by the 
agent, when the premium was paid. The agent had told him he was 
insured on the 22d. 

Held, That the 22d was the date on which it began. 

Where the policy requires an inventory to be taken within thirty days, 
otherwise it should be void, au inventory taken fourteen days later 
than that stipulated was not a compliance, and the policy was void. 

—Reynolds vs, German American Ins. Co., 277. 


2. Iw Case or Removat or Live Stock. 


The policy covered a barn and “live stock therein, on the farm and from 
lightning at large * * * all situate in the town’, etc. A horse 
which was on the farm at the inception of the policy was tempo- 
rarily placed on another farm not the property of insured, to be 
broken, as was a well established custom, and was there burned. 


Held, That the policy covered the horse while thus removed. 


Held, That where the meaning of the language of a policy has been well 
settled by legal construction, the parties will be presumed to have 
used the language in the sense thus construed. 


—Lathers vs. Mutual Fire Ins. Co., 711. 
3. Watver or INcREASE By AGENT—WaTCHMAN—VACANT. 


The policy provided against increase of risk, and that no agent could 
waive its provisions except by written indorsement. 

Held, That an indorsement by the agent, for a consideration, of a privi- 
lege to use “the within smelter”, while no smelter is referred to in 
the policy, is sufficient to authorize an increase of risk by the use 
of a smelter. 

The policy gave permission that the works might remain idle provided 
that at all times when the “works are idle or inoperative” watchmen 
should be on duty at night. 

Held, That where the works were operated during the day and it was 
not shown to be customary to operate at night, a watchman was 
not required. 
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Held, That in case of smelter works where the insured furnaces were 
idle, but a small furnace in a shed near the main building had been 
put up and was being operated as an experiment by a party having 


an option to purchase, for testing ores, the works were being op- 
erated. 


— Mackintosh vs. Agricultural Fire Ins. Co., 715. 


SAFETY FUND. 
Riexrs or Certiricare Houpers in Case oF Lirs Company —REéEcEIVERSHIP. 


In a suit by certificate holders in the safety fund department of a life 
company against the company, its managers and stockholders, al- 
leging division of funds— 


Held, That the certificate holders are properly joined in a suit for mis- 
management, 


Held, That a complaint of fraud by the company in the construction of 
the certificates need not allege that the certificate holders did not 
understand or were misled by their certificates. 


The company is not obligated to continue the issue of a certain form 
of policy, regardless of its motives. 


An allegation in the complaint that the diversion was wrongful is un- 
necessary. 


A charge for expense dues belonged to the company under the terms 
of the certificates. 


A suit in equity for relief was not premature. 
A certificate in question construed as to the division of funds. 


Where the meaning of a policy is doubtful, a construction most favor- 
able to the insured will be adopted. 


Application for a receiver must come from the Insurance Commissioner, 


not the certificate holders, except when incidental to relief through 
an accounting. 


In the absence of intention by either party to rescind a contract, no 
forfeiture of payments lawfully received will be declared. 


Allegations in this case held sufficient to justify a proof of facts author- 
izing money damages against the officers. 


The certificate holders held to have an interest in the safety fund en- 


titling them to sue to restrain the trustee from changing the securi- 
ties. 


Whether statements in the application are false unless the fact clearly 
appears, is for the jury. 


—Dresser et al. vs. Hartford Life Ins. Co. et al., 769. 


SETTLEMENT. 
Miscellaneous Decisions (Settlement)—Page 475. 


SICKNESS. See DisxEase. 
STANDARD POLICY. See Portcy 1. 
STATUTE. See Inpustriat Portcy 3; Poxicy 1, 3. 


SUBROGATION. 
In Case oF NEGLIGENCE OF BAILEE AND Rarroap. 


Cotton was placed by the owner in the hands of a compress company 
for compression, for hire. The cotton was burned through sparks 
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from a railroad locomotive. Contributory negligence on the part of 
the compress company was alleged by the railroad and denied by the 
company. The insurer having paid the loss, brought action against 
the railroad. 


Held, That the insurer was subrogated to the rights of the owner against 
the railroad under a policy clause so providing in case of loss through 
any act of negligence. 

Held, That the compress company was a bailee, liable for negligence 
to the bailor, and where the negligence is concurrent with it and 
with the railroad, either or both may be sued, and neither can set up 
such negligence on the part of the other as a defense. 

Heid, That the relation of master and servant did not exist between the 
owner and the compress company, and the former could not be 
charged with the negligence of the latter. 

-Sea Ins. Co. vs. Vicksburg S. § P. Ry. Co., 552. 
















See Accrprenr 11. 






Miscellaneous Decisions (Subrogation)—Pages 474, 480, 671. 






SUICIDE. 


ACTION IN CASE OF. 










The application stipulated that the policy should be void in case of sui- 
cide, and various frauds in procuring it were alleged. 

Held, That a suit in equity for its cancellation could not be maintained 
after the death of insured. 

Held, That the fact that payment was optional in either bonds or cash 
did not bring it within the purview of equity to decree specific per- 
formance, since refusal to pay called for cash damages. 

Held, That where the policy was payable to the estate, executors could 
sue without joining heirs, though the bonds were specifically dis- 
posed of by will. 

Held, That in an action at law the exhumation of the body of insured, 
which is under control of his widow, cannot be ordered, but in such 
case an equity court may so order in order to discover fraud. 

—Mutual Life Ins. Co. vs. Griesa et al., 225. 

















See Accipent 8; BENEVOLENT Society 9. 







Miscellaneous Decisions (Suicide)—Pages 190, 670, 671. 


SURETY. 


CONSTRUCTION OF Bonp. 










A bond procured by a state officer to be issued by a‘bonding company to 
the state guaranteeing the faithful performance of duty by such 
officer, which is in terms indefinite as to duration, will, in the ab- 
sence of any stipulation to the contrary, be regarded as remaining 
in force during the incumbency of such officer on his present term, 
and, where the consideration for such bond moving from the officer 
to the company is the payment in advance by the officer of a speci- 
fied annual premium, he will be liable to the company for such pay- 
ment during the term for which the company is liable to the state on 
the bond. 


But where, in a trial to recover against the officer for an annual pre- 
mium, the application is introduced in evidence by the company as 
constituting ‘in part its right of recovery, that instrument becomes 4 

part of the bond, and, if its language, taken in connection with that 

of the bond, imports that the bond is to run indefinitely, one year at 
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a time, providing payment of the annual premium is made, the con- 
tract will be treated as continuing only upon the condition of mutual 
assent by the parties, and, if such assent is not had, the officer will 
not be liable to the company in such action. 

Because of the refusal by the officer to assent to a renewal and his refusa! 
to pay an annual premium, the obligation of the company under the 
bond to the state for future conduct of the officer does not attach. 

— Bryant vs. American Bonding Co., 72. 


Miscellaneous Decisions (Surety)—Pages 95, 474. 
SURRENDER. See CanceE.uation 2. 
SURRENDER VALUE. See Extenpep Insurance. 


TAX. See Trrtez 3. 


TAXATION. 
Miscellaneous Decisions (Taxation)—Page 287. 


TEMPORARY INSURANCE. 
\FFECT OF UNPAID PREMIUMS—ESTIMATE OF NET VALUE. 


The policy was issued subject to a statute providing that deductions 
from the net value in determining temporary insurance should be 
limited to indebtedness on account of premiums. 


Held, That a subsequent amendment extending the character of the 
indebtedness was not retroactive. 


Held, That a contract under which the company advanced money on the 
policy, taking the latter as collateral was not independent of, but 
contemplated by, a policy providing for such loans. 


Held, That under a policy providing for the deduction of indebtedness 
for premiums in determining the temporary insurance, the company 
cannot cancel a policy assigned to it as collateral for a loan in order 
to pay the loan and deduct other indebtedness than for past pre- 
miums. 

The statute provided that upon the surrender of the policy for a sum 
adequate in the judgment of the holder, certain provisions should 
not apply. 

Held, That the foreclosure by the company of a lien on the policy and 
the application of part of its surrender value to cancel the lien and 
the sending of a check for the balance to the holder and beneficiary 
which was never received, the policy was not surrendered for an 
adequate consideration. 

Held, That the statute prescribing how the net value must be computed 
and applied in estimating the temporary insurance to be granted in 
case of nonpayment of premium is not a violation of the Fourteenth 
Amendment prohibiting an impairment of the right of contract. 


—Burridge vs. New York Life Ins. Co., 449. 


TITLE. 
1. CHANGE oF INTEREST. 


A contract of sale given as a mere option with right of possession for 
experimental purposes, but subject to access and management by 
the owner, is not a change of interest or possession. 


— Mackintosh vs. Agricultural Fire Ins. Co., 715. 
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2. Errect or MortGaGeE CLAUSE. 


The policy provided that it should be void in case of any change of in- 
terest or title without consent. The loss made payable to the 
plaintiff, who was a creditor. Afterward the insured conveyed title 
to the plaintiff as trustee to dispose of the same and apply the pro- 
ceeds to the settlement of his debts, returning the surplus to him, 
and the plaintiff entered on possession. 

Held, That the forfeiture of the policy through a violation of its pro- 
visions was not avoided by a mortgagee clause protecting the in- 
terest of a mortgagee, held with consent of the company, since no 
consent to the change of title had been given, nor was the plaintiff 
such mortgagee. ; 

—Brecht vs. Law, Union § Crown Ins. Co., 621. 


3. Errecr or MortraaGe to Avorp Tax. 


Where, in order to avoid taxes on merchandise, insured executed a 
mortgage purporting to secure a note, and afterward conveyed the 
insured property to his sister, subject to the mortgage, who recon- 
veyed to him on the same day, no consideration passing for any 
of the transactions and no change of possession occurring, there 
was no violation of a policy provision against change of title or 
interest; nor was there sufficient ground to take the case to the 
jury on the question of consideration. 


—Cone vs. Century Fire Ins. Co., 928. 
4. In Case or Estate. 


allegation that the policy was pavable to an estate of P., but that 
plaintiffs are the real parties interested, in whom was the sole legal 
and equitable title, was not demurrable as not showing that title 
was ever in the estate and the relations of plaintiff to it. 

The policy provided that it should be void if the interest of insured was 
not truthfully stated, or were other than the sole and unconditional 
ownership. 

Held, That an allegation of this fact coupled with an explanation of the 
true character of a title, where the insurance had been in the name 
of an estate, did not in this case show a misrepresentation of title. 

A plea setting up that the policy stipulated that it should be void in case 
of fraud is defective in not setting out the policy conditions them- 
selves which rendered it void. Such conditions should at least be 
set out in substance. 

—Norwich Union Fire Ins. Society vs. Prude et al., 896. 


5. SUFFICIENCY OF EQUITABLE. 


An equitable title is compliance with a provision of sole and uncondi- 
tional ownership, or fee simple, where coupled with possession and 
a right to a legal title. 

A statutory provision for a penalty and reasonable attorney’s fees, upon 
failure to pay a loss within the stipulated time, is not unreasonable 
nor unconstitutional. 


—Arkansas Ins. Co. vs. McManus, 836. 
6. TRANSFER TO MORTGAGEE. 


The policy provided that it should be void if the interest of insured was 
other than sole and unconditional ownership. It covered a sawmill, 
machinery and fixtures specifically. The insured contracted with a 
chattel mortgagee, conveying to him all the property, with authority 
to take possession upon the consideration of an agreement to run 
the mill, pay certain indebtedness and return the surplus to the in- 
sured. 
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Held, That the contract was not a mortgage, but a trust deed, which 
avoided the policy. 


— Brecht vs. Law, Union § Crown Ins. Co., 49. 


7. What Is Nor Sotz OwnenrsaIp. 


The policy provided that it should be void if the insured was not the sole, 
unconditional and entire owner. The title to the land on which in- 
sured building stood had previously been conveyed to wife of insured, 
and on her death had descended one-third to insured and two-thirds 
to his daughters, but insured had always treated the property, which 
he had originally purchased. as his own without objection, and had 
erected the insured building at his own cost. No written application 
a been made for the insurance or representations made as to the 
title. 

Held, That the ownership was not entire and unconditional, and the policy 
was void, although the risk had not been increased by the character 
of the title. 


Where there was a valid defense at law, but the insurers had brought 
suit in equity to determine their liabilities among themselves, increas- 
ing the costs on appeal, the costs on appeal in their favor should be 
divided between them and insured. 


—Rochester German Ins. Co. vs. Schmidt, 1044. 
See Entrre Contract ; INsuRABLE INTEREST 4. 


Miscellaneous Decisions (Title)—Page 476. 


TITLE INSURANCE. 
ConsTRUCTION oF Poticy IN CasE OF MorTGAGE. 


The policy insured against defects or unmarketability of the title, mort- 
gage or interest in the estate secured by the mortgage, and in a 
note to a schedule guaranteed to complete certain buildings accord- 
ing to prescribed plans. The mortgage was held by the insured as 
collateral to a loan, and he was authorized upon default to sell it and 
reimburse himself for the loan. He sold at a price equal to the loan 
and bought it in himself, and afterward foreclosed it and bought in 
the property. 

Held, That the insured had been indemnified by the sale of the mortgage 
and had no claim under the policy for defect of title or non-comple- 
tion of buildings, though the insolvent borrower was the only bid- 
der against him at the sale. 

— Wheeler vs. Equitable Trust Co., 1037. 


See Premium 12. 


Miscellaneous Decisions (Title Insurance)—Pages 287, 864. 
TOTAL DISABILITY. See Accrpent 12, 13. 


TOTAL LOSS. See Vatvation. 
Miscellaneuos Decisions (Total Loss)—Page 672. 


UNAUTHORIZED INSURANCE. 


Miscellaneous Decisions (Unauthorized Insurance)—Page 285. 


UNEARNED PREMIUM. See Cance.uation 3. 
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USE. See Vacant l. 


VACANT. 
1. CHANGE oF USE. 


An answer setting up that the occupancy of the premises had changed, 
and they had ceased to be occupied as provided in the policy, suffi- 
ciently sets up the question of vacancy. 

A statutory provision that conditions in the policy. regarding vacancy 
shall not prevent recovery if it is shown that the violation did not 
contribute to the loss, does not require the company to show that 
a change in use or occupation increased the risk. 


—Cone ve. Century Fire Ins. Co., 928. 
2. In Case or Ick Prant—KNowLepDGE or AGENT. 


The fact that the agents were interested in the insured corporation as 
officers and stockholders did not make their knowledge that the 
corporation was not being operated chargeable to the insurer whom 
they represented. 


The policy described the insured property as ‘‘occupied as an ice factory” 
together with the appurtenances and appliances necessary for in- 
sured’s business. 

Held, That the policy did not insure an ice plant in operation, but sim- 
ply one that had been used for the purpose, and was not forfeited by 
its failure to be operated as provided in the policy. 

Home Ins. Co. vs. North Little Rock Ice § Electric Co., 985. 


3. In Case or ScHooLHousEs. 


A building insured and used as a schoolhouse was known to be so used 
by the agent, and to be vacant during vacation and at nights. He 
informed insured that the vacancy clause did not apply. The build- 
ing was burned during a vacation. 


Held, That the company was estopped to set up the vacancy clause. 
Held, That the fact that one of the school trustees had stored hay in 
the building and it had been used by lumbermen at night, where 
these had no relation to the fire, did not affect the policy. 
—Mississippi Home Ins. Co. vs. Stevens, 667. 


See Risk 3. 


VALUATION. 
Fravup tn Case oF ExcressivE-—-VaLvuEpD Poticy—Tortat Loss. 


The doctrine of waiver or estoppel applies to mutual assessment as well 
as stock companies. 


The mere declaration of an intention to do something in future cannot 
be a basis for waiver or estoppel in a subsequent written contract. 

The statute provided that no company should issue a policy for more 
than the amount stated therein, the amount to be fixed before its 
issue, and the full amount to be recovered in case of total loss; also 
that no statement in the application shall prevent recovery, provided 
that after sixty days the insurer shall be estopped to deny the truth 
of such statement except for fraud. 

Held, That where the value was fixed at $5,000 and the insurance was 
for $1,500, and the loss occurred more than sixty days after date of 
policy, and the question of fraud as to overvaluation was properly 





1908. ] Digest Index. 1113 


submitted, recovery, if any, should be for the full insurance in case 
of total loss. 


—McCarthy vs. Piedmont Mut. Ins. Co., 961. 


See Iron SAre 3; Proors or Loss 4. 
VALUED POLICY. See Vatvarion. 
VENDEE. See InsuraBie INTEREST 5. 


WAGER POLICY. 
Miscellaneous Decisions (Wager Policy)—Page 190. 


WAREHOUSEMAN. See Rariroap. 


WATCHMAN. 
WHEN UNNECESSARY. 


The policy on a smelter provided that a watchman must be constantly 
on duty day and night when the works were idle or not in operation, 
whether closed for repairs or during the absence of workmen, 

Held, That a watchman at night was not necessary where it was not 
customary to operate such works at night. 


—Mackintosh vs. American Fire Ins. Co., 808. 


See Risk 3. 


WIFE’S POLICY. 
1. AssIGNMENT—Riauts oF BENEFICIARIES. 


The policy was payable to the wife and four children. The wife subse- 
quently died. The husband afterward died, leaving a person named 
as his residuary legatee under his will. The proceeds of the policy 
were paid to the three living children, and the assignee of one died. 
The insured had in a letter directed the company to cancel the policy 
and issue a paid-up policy to the three children and the assignee of 
the fourth. There was also evidence that he had turned over the 
policy to the children to care for, who agreed to pay the premiums, 
and he thereafter ceased paying them. 

Held, In a suit by the executor of the insured to recover from the com- 
pany one-fifth of the insurance money as representing the interest 
of the insured, that the beneficiaries who were paid were proper 
parties to bejoined as defendants. 

Held, That no particular form of words is necessary to an assignment, 
and there was evidence to justify a finding that insured had assigned 
all his interest to his children. 


—Ormond vs. Connecticut Mut. Life Ins. Co., 438. 
2. Ricuts or BENEFICIARIES IN CasE oy Pap UP Poticy. 


An endowment policy on the life of the husband was payable to himseif 
in case of his survival during the term, or in case of his prior de- 
cease to his wife, or in the event of her previous death to their 
children. It was surrendered for a paid-up policy payable to the 
wife or, in the event of her prior death, to their children, their ex- 
ecutors and administrators. .No children were born to the wife who 
died before the husband, giving her husband a life interest in her 
property with remainder to her nephews. The insured remarried and 
died, leaving half his property to the widow and half to their.son. 
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Held, That under the law of Connecticut, when the contract was made 
and was to be performed the terms of the paid-up policy governed, 
and the first wife took a vested interest in the policy, whose pro- 
ceeds passed to her administrator for distribution under her will. 

—In re Pecknam et al., 979. 


3. RicuHtTs oF ASSIGNEE. 


A policy was taken out by the wife on the life of her husband, payable 
to herself or assignees, and further providing that in case of her 
death before that of her husband it should be payable to his chil- 
dren. Being unable to pay the premiums it was assigned by her to 
plaintiff's estate to pay the same and hold the policy until he should 
be repaid. He thereupon did so. A copy of the assignment was 
filed with the company. The wife died and afterward the husband, 
the assignee having paid more than the amount of the policy. 

Held, That the interest of the wife. was contingent on her survival of 
the husband. 

Held, That in an action to establish an equitable lien and collect the 
amount of the policy by the assignee the beneficiaries are necessary 
parties. 

Held, That where the company belonged to another state and the policy 
was held by the trustee of the decedent assignee as an asset of his 
estate, the subject matter of the action was personal property within 
the statute authorizing service of summons by publication on non- 
residents. 

—Morgan et al. vs. Mutual Benefit Life Ins. Co., 464. 


See BENEFICIARY. 


Miscellaneous Decisions (Wife’s Policy)—Page 474. 
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